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PREFACE 


TO 


THE TWELFTH EDITION. 


ae ieee 


Since the publication of the last edition of this 
Work, alterations in relation to the granting of 
Probates and Administrations have been made 
by the Colonial Probate Act of 1892 and by the 
Finance Acts of 1894 and 1896. 


For the carrying out of the provisions of the 
Colonial Probate Act, additional Rules and Orders 
were issued in December, 1892, which are given 
in Appendix II., and in Chapter X. will be found 
a list of places to which, by Orders in Council, 
this Act has been applied. 


Appendix IV. contains an abstract of the dutics 
payable on Probates and Administrations under 
the Customs and Inland Revenue Act still in 
force, where the testator or intestate has died 
prior to August 2nd, 1894, and it also contains 
an abstract of the duties payable under the 
Finance Acts, 1894 and 1896. The decisions 
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on the Contentious and Common Form Practice 
given since the issue of the last edition have been 
referred to in the text. 


I have to express my acknowledgments to 
Mr. Henry A. Jenner, Chief Clerk in the 
Personal Application Department in the Prin- 
cipal Probate Registry, for having revised for 
me Part I. of this Common Form Practice; and 
to Mr. W. H. L. Saapweit, Registrar of the 
District Probate Registry at Bodmin, for his 
careful revision of the Index. 


THOMAS H. TRISTRAM. 


12, Ktne’s Benon Wats, TEMpye. 
August, 1896. 


PREFACE 


TO 
THE TENTH EDITION. 


—>—- 


Tae design of the present Hdition of this work is to 
supply the Legal Profession with a complete Practice of 
the Contentious and Non-Contentious Business of the 
High Court of Justice in respect of Grants of Probates 
and Administrations. 

The late Mr. Henry Charles Coote, F.8.A., formerly 
an experienced Proctor in Doctor’s Commons, on the 
transfer in 1858 to the Court of Probate of the business 
of the Prerogative Court of Canterbury, and of the other 
Kcclesiastical Courts in matters of Probates and Adminis- 
trations, published his Common Form Practice, the value 
of which was promptly appreciated and recognized by 
the Legal Profession; and there being a want felt of a 
Treatise on the Contentious Probate Practice, I wrote 
a short one on the subject, which appeared in the Second 
and in the subsequent Hditions of Mr. Coote’s Common 
Form Practice, published prior to the changes introduced 
by the Judicature Acts. 

In 1881 I published a more comprehensive and separate 
work on the Contentious Probate Practice, and on the 
Practice on Motions and Summonses, but the severance 
of the Contentious from the Non-Contentious Practice 
having been found to be inconvenient, I undertook to 
re-unite them in the present Edition. In carrying out 
this design I have had the advantage of the co-operation 
of Mr. Henry Pickering Clarke, by his revising the 
Common Form Practice. The original text of the Com- 
mon Form Practice, as written by Mr. Coote, has been 
as much as possible preserved, and the more important of 
the alterations and additions will be found distinguished 
by brackets. 
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In order ta bring the two branches of the Practice 
within convenient compass, I have inserted only such of 
the New Rules and Forms relating to Contentious Busi- 
ness a8 are required in ordinary practice, and have omitted 
the rules and practice in appeals to the House of Lords. 

The Common Form Practice is not affected by the 
Judicature Acts. It is regulated by the Rules for Non- 
Contentious Business issued in 1862 and subsequently, 
under the powers contained in the Probate Act, 1857, 
and by the provisions contained in that and subsequent 
statutes; and where these rules and statutes are silent, 
it is regulated by the practice of the late Prerogative 
Court of Canterbury. 

The Rules of 1862 embodied, with modifications, the 
general rules of practice which, at the time of the passing 
of the Probate Act, prevailed in the Prerogative Court of 
Canterbury, and which had been introducod by the Judges 
of the Prerogativo Court from time to time, for the greater 
security of property passing under Grants of Probate or 
Administration. 

The Contentious Business of the Court is now regulated 
by the Judicature Acts, and by the Rules issued under 
them, and where these Acts and Rules are silent, by the 
Court of Probate Act and the Rules of that Court; and in 
cases not otherwise provided for, by the practice of the 
Prerogative Court of Canterbury. 

I desire here to record my acknowledgments and thanks 
to the Right Honourable Judge Warren, the Judge of the 
Probate and Matrimonial Division of the High Court of 
Justice in Ireland, for having supplied me with a series 
of recent important Irish decisions on Probate Practice, 
which are cited in Parts II. and III. of this work. 


THOMAS H. TRISTRAM. 


12, Kmxa’s Bencn Wax, Tempe, 
January 25, 1888, 


PREFACE 


THE FIRST EDITION. 


—~>~— 


Hiruerto there has been no attempt, in a monograph 
form, to explain the principles which regulate the granting 
of Probates and Letters of Administration; and the reason 
of this deficiency has been a natural one. 


So long as the practice in Common Form was, by law, 
confined to certain select Practitioners, to whose skill and 
character no exception was raised, such a kind of expla- 
nation (a) was not required, either by the public or the 
General Legal Profession. 


This is not merely an excuse for a want of candour, 
which might, primd facie, seem discreditable to the now 
existing Practitioners; but is, I believe, the true and 
rational solution of a fact, to which an analogy may be 
found on the other side of the Channel, in the case of the 
French Notaries. 


Like the Proctors, they have been accused of making 
this part of their art a mysterious property, in the know- 
ledge of which neither the Public nor the General Pro- 
fession should participate (J). But in the case of the 








(a) If the reader is curious to know the conditions under which this 
practice (called Common Form) was formed and founded, he is referred to 
Mr. Edwin Edwards’s ‘‘ Sketch of the Origin and Early Progress of the 
Ecclesiastical Jurisdiction’’ (a most excellent book), and to “Law Maga- 
zine,’’ vol. liii. p. 1, and vol. liv. p. 110, and ‘‘ Law Magazine and Law 
Review,” vol. i. p. 252. 

(5) M. Laboulaye, the Professor of Comparative Legislation at the 
Collége de France, in an article in the Revue Historique de Drovt Francais et 
Etranger, tom. i. p. 18, says of the Notaries, ‘‘ de tout temps les notaires 
‘“‘ ont fait de leurs actes une je ne scais quelle mystérieuse propriété, 
‘ qu’ils ont tenue loin des yeux profanes.”’ 
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Proctors, the duration of their property has determined. 
The Legislature has thought good to abolish this ancient 
division of legal labour, and to throw upon the General 
Profession what was formerly a select and special practice. 
It may, therefore, be considered that the interests of the 
Public require that some methodized information should 
be afforded for the guidance of the layman, and also of 
the Legal Practitioner, whose multiplied engagements will 
not readily permit him to compose for himself a manual 
of practice out of the indigesta moles of the Ecclesiastical 
Reports. 


An attempt to supply this information is made in the 
ensuing pages, which have been written with the aid and 
co-operation of my esteemed and excellent friend William 
Kitching, Esq.(c). The subject-matter of this Work 
being his own spécialité, he most kindly consented to take 
a share in the labour, thus giving to these pages an 
accuracy and precision which the Practitioner will not 
fail to appreciate, 


HENRY CHARLES COOTE. 


Doctors’ Commons. 





(c) For many years in office in tho Prerogative Court. 
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161. Oath for Administration de Bonis non to Ropresentative of 
Intestate'’s Father ......ccscccsccscesovescsceccccecse . 779 

162. Oath for Administration de Bonis non to Intestate’s Brother or 
Sister entitled in Distribution ........ 00 .cceesscscvcenes tb. 

168. Oath for Administration de Bonis non to Representative. of 
Intestate’s only Child, &e. ..... cece ee ce cece nsec eenne . 780 

164. Oath for Administration de Bonis non to Intestate’s Brother or 
, Sister, as other Next of Kin . id. 
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entitled in Distribution.....csssccccecccrcccccccccvees $5. 
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174. Power of "Attorney to take Administration ... rere eS 
175. Power of Attorney to take Administration (Will '(Executors) 786 
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Legatee) e@penmwvpeveeve eeveeseseeeveeve se ee ee oeoveeoeveeee erent oe 1b. 
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178. Registrar’s Order for an Alteration in a Grant ......... ib. 
179. Registrar’s Order for an Alteration of the Name of the De- 
ceased in a Grant .......0.. nctenenaer We 
180. Registrar’s Order for a Grant to be made to Widow and Next 
of Kin jointly.....+.+ Sige eee eV Renews ener FOC 
181. Registrar’s Order assi ‘Guardian to an Infant for the 
purpose of taking Ac InIStrAatiOn ...seeseseeseesersceee 95, 
182. Registrar’s Order assigning Guardians a ext of Kin and 
Stranger) to Infants vs... +.++.. scares Aiea TOO 
183. Registrar’s Order assigning Guardian to an Infant for the 
purpose of Renouncing......... ee Rn os ib. 
184. Registrar’ a Order for Grant to Guardian of Party cited .... 790 
185. Registrar’s Order for Grant to Party cited ....... eae divawce: 00. 
186. Registrar’ s Order for Discontinuance of Proceedings, &c. .. 791 
187. Registrar’s Order revoking Probate ..........00000- ete “W0e 
188. Registrar’s Order revoking Letters of Administration ...... 0. 
189. sp cbs s Order for Notation of Domicile after Probate 
nt eeeeceeceeveevespe ee eceevseve 8 eos @esepe@eevoeovueeeeesevneeoneveed 792 
1894. Registrar’ 8 Order to impound ‘Grant eee er eee ib. 
190. Registrar’s Order for Subpoena to bring in a Script coeesees , 793 
191. Renunciation of Probate .,...ccccsseccccssscceccserecees te 
192. Renunciation of Administration............... pias vevee 194 
193. Renunciation of Administration (Will).......ccececcveecee 4 
194. Renunciation of Guardianship of Minor ............ee00: . 46. 
195. Renunciation of Guardianship of Infant . 795 
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Minor and Infant es@oasovperesvevevueer @oesevevneveesvpeeseecvneeve 8 1b. 
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198. Renunciation and Consent .....cscecseens coveceseeeevees 80. 
199. Retractation ..... Cra ao ET aw ees Ses 5 de nase s vevee 00, 
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1. Od ad cP ae a 799 
2. For Letters of Administration .......... Miata <ewaw ene. O00 
3. For Letters of Administration (Will) ive eee Nase cues wos eae UL 
4, For Limited (or Special) Probate .. evan tauieveesen eae. 0: 
5. For Limited (or Special) Letters of Administration ........., 802 
6. For Cessate or Double Probate ........cccccccscescccesevses 803 
7. For Cessate Letters of Administration ...c.cccessusveseee, 9804 
8. For Letters of Administration de Bonis non ..csccseceeccess 805 
9. For Letters of Administration (Will) de Bonis non .......... ib. 


10. For Notation of further Security ..... ‘corpse wishes ‘ihe daiee eae? OCG 
11, For resealing an Irish Grant........scscecesseveesecvesees 807 
12, For resealing a Scotch Grant........ccseeccveees (iat arsicas 40 
13. For obtaining Revocation of a Grant by Consent............ id. 
14, For obtaining an exemplifieation of a Probate or eas of 
Administration (Will) ...cc ces ceseverececuce cevveeneas 808 


15. For exemplification of Letters of Administration............ i. 
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RULES AND ORDERS .......... 809 


FORMS of Instruments to be adopted in the District RzaisrRiss, as 
* ‘nearly as the circumstances of each case will alow— 


1. Notice to be transmitted by the District Registrar of Applica- 
tion having been made to him for Grant of Probate ...... 822 
14. Notice to be transmitted by the District Registrar of Appli- 
cation having been made to him for Grant of Administration 
with the Will annexed ........cereseecce revere vesscens id. 
1s. Notice to be transmitted by the District Registrar of Applica- 
tion having been made to him for Grant of Administration. 823 
lo. Notice of the Entry of a Caveat in a District Registry ere ib. 
2. Affidavit of Attesting Witness in proof of the due Execution of 
a Will or Codicil dated after 31st December, 1837 ....... . td. 
3. Affidavit for the Commissioners of Inland Revenue—For 
Executor... cess eecese eens sesseccceces S24 
3a. Ditto.—For Administrators with tho Will annexed ........ id. 
3B. Ditto.—For Administrators... ..ccsccsccscccccccccssvevers 90. 
4, Oath for an Exeoutor.....cscsccccsscceccccsocccccesevsce De 
5. Oath for Administrators with the Will .......ssecseceeseee 15, 
6. Oath for Administrators. @eveseeeve eet eeeteoeonepee ee veeeanaeseoese 825 
7. Probate ...ccccecscccececccccccs s@eseesvpeevpeeeceeeeaeeerere 826 
8. Letters of Administration with the Will annexed ..........  d. 
9, Letters of Administration eCoeeee see eeeenetonenereseonstenere 827 
10. ‘Double Probate : cee hem ce core hore rbeernedbvroetenevoresesere tb. 
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11. ae lification of Probate or of Letters of Administration with 


annexed ene aesuaesoeosegeeeeereveerese eevee eveeneern 828 


12, ie lification of Administration ......cecsscceseesrecees 60 
13. Spooial Administration with the Will of a saints Woman 


SNNOK ED sok ba ca GANS 8 ETERS CaS iSiccn hiweeiads 60k 
829 


14, Limited Probate of a Married Woman’s Will _ nee Kaseuseseles 
15, Special Administration of the rest of the Goods of a Married 
Woman seesaones eseooerseeveevneeoeseeeeeeeeeweevegesesvneeneeon 40. 
16. Administration de Bonis non Cee eee meee reser hes DOR e Oe oO ReE® 830 
17, Administration Bond .......e0.; id arg aee > WAL 
18, Administration Bond for Administration ‘with the Will éoeaed: COL 
19. Declaration of the Personal Estate and Effects of a Testator or 
an Intestate oe dats weTrrrerTerrenenrs Meee eee eee eee 832 
920. Justification of Sureties ... eseeoeeueaseeveseegoeoeteteeeeetoee eeeneeuvae 833 
21. Election by Minors of a Guardian ... +b. 
22. Renunciation of Probate and Administration. with the Will 
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23. Renunciation of ‘Administration | rr Pere eT . od 
24. Affidavit for the Commissioners of Inland Revenue when 
Stamp Duty is paid upon the total Value of the Personal 
Estate in the United Kingdom—For Executors .......... 835 
26. Ditto.—For Administrators with Will ......ccececsecssceses 60s 
26. Ditto.—For Administrators ....cccscccssesscesssssesseces 40, 


27. [Odsolete. | 
28. Meet Handwritin ere ee eee ee Ue 
29. Affidavit of Plight and Condition and Finding........ seceee 836 
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$l. Caveat eeoseeevrec coos treeseoeeepseevterarteeoeveaeeeeanevetoeseeeunwnvoseon 837 
Forms of Jurat eoeevevevpeoeears eo a#eeeteeroaeevoeveseeansoeoeneene 838 
FEES to be taken in Personal Applications— 
District Registries ee¢agoaneseoesepeoeeenseovne ene ebeeseseaneeaneeooeeee 839 


FEES to be allowed Proctors, Solicitors and Attornoys practising in 
the Districr Reaisreres (February 5, 1874) .....ceseececess 840 


FEES to be taken in the Disrrict Reqrsreres (2nd March, 1874) .. 849 


RULES, Orders and Instructions as to PERSONAL 
APPLICATIONS Sor Grants of Probate or Letters 
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PART THE FIRST. 


THE 


COMMON FORM PRACTICE 


OF 


THE PROBATE DIVISION OF THE HIGH COURT OF JUSTICE 


IN GRANTING 


Probates and Administrations. 


me, cemmanaaal 


CHAPTER I. 
CONSTITUTION OF THE COURT. 


By the 36 & 37 Vict. c. 66 (The Supreme Court of Judi- A fl sh 
cature Act, 1873), sect. 3, the then existing courts therein Todioniare 
named were united and ponsolidated so as to constitute ‘rested. 
together one Supreme Court of Judicature in England. 

Of these courts the Court of Probate was one. 

By sect. 4, the Supreme Court of Judicature is to con- Consisting of 
sist of two permanent Divisions, one of which, under the bs aN 
. name of Her Majesty’s High Court of Justice, is to have Court of 
Appeal. 
‘and exercise original jurisdiction with such appellate juris- 
diction from inferior courts as is afterwards mentioned in 
.the same Act. The other Division is styled “ Her Majesty’s 
‘* Court of Appeal,” with appellate jurisdiction. 

By sect. 16, the High Court of Justice is declared to Transfer of 
‘be a superior court of record, and amongst other juris- ae eine 
dictions that of the Court of Probate is transferred to bate to High 
it. It is further declared by the same section that the 
Jurisdiction so transferred to the High Court of Justice is 

. B 


Cessation of 
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diction. 
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to include the jurisdiction which, at the commencement of 
the Act, was vested in, or capable of being exercised by, the 
Judges of the several courts sitting in court or chambers 
or elsewhere, when acting as Judges or a Judge in pur- 
suance of any statute, law, or custom, and all powers 
given to any such court or to any such Judges or Judge 
by any statute, and also all ministerial powers, duties, 
and authorities incident to any and every part of the 
jurisdiction so transferred. 

By the 22nd section it is declared that, from and after 
the commencement of the Act, the several jurisdictions 
which are transferred to and vested in the High Court of 
Justice are to cease to be exercised except by the High 


Court of Justice. 


Procedure and 


practice of 
High Court, 


Where not 
specially pro- 
vided for, 

to remain 
the same 

as before, 


Divisions of 


the High 
Court, 


One of these 
Divisions to be 
the Probate, 
Divorce, and 
Admiralty 
Division, 


By the 23rd section it is provided that the jurisdiction 
transferred by the Act to the High Court of Justice shall 
be exercised (so far as regards procedure and practice), in 
the manner provided by the Act, or by such rules and 
orders of court as may be made pursuant to the Act. 

It is further provided that where no special provision is 
contained in the Act, or in any such rules or orders of 
court with reference thereto, it shall be exercised as nearly 
as may be in the same manner as the same might have been 
exercised by the respective courts from which such jurisdic- 
tion shall have been transferred, or by any of such courts. 

By the 31st section it is provided that for the more 
convenient dispatch of business in the High Court of 
Justice there shall be in the High Court five Divisions, 
consisting of such number of Judges respectively as therein- 
after mentioned. 

Of these five Divisions it is provided that one is to con- 
sist of two Judges, who, immediately on the commencement 
of the Act, shall be the existing Judge of the Court of 
Probate and of the Court for Divorce and Matrimonial 
Causes, and the existing Judge of the High Court of 
Admiralty, unless either of them is appointed an ordinary 
Judge of the Court of Appeal. 
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It has since been directed, by Order in Council 
of 16th December, 1880, that there shall be three Divi- 
sions, the Common Pleas and the Exchequer being 
abolished. 

It is farther provided that the existing Judge of the 
Court of Probate (unless 80 appointed) is to be the Presi- 
dent of this Division, and subject thereto, the senior Judge 
of the Division, according to the order of precedence under 
the act, shall be President. But by 54 & 55 Vict. c. 53, 

a Barrister of not less than fifteen years’ standing, or a 
Judge of the High Court or of the Court of Appeal, may 
be appointed President. 

It is also provided that the Division to which the Probate 
Court is transferred shall be called the Probate, Divorce, 
and Admiralty Division. 

By the 32nd section it is provided that Her Majesty in Number of 
Council may from time to time, upon any report or recom- meee ee 
mendation of the council of Judges of the Supreme Court, or increased, 
order that any reduction or increase in the number of 
Divisions of the High Court of Justice, or in the number 
of the Judges of the High Court who may be attached to 
any such Division, may, pursuant to such report or recom- 
mendation, be carried into effect, and may give all such 
further directions as may be necessary or proper for that 
purpose. 

The 33rd section provides that all causes and matters Distribution 
which may be commenced in, or which shall be transferred aanonget ths 
by the Act to, the High Court of Justice, shall be distri~ Divisions, 
buted among the several Divisions and Judges of the High 
Court in such manner as may from time to time be deter- 
mined by any rules of court or orders of transfer to be 
made under the authority of the Act ; and in the meantime, 
and subject thereto, all such causes and matters are to be 
assigned to the said Divisions respectively in the manner 
thereinafter provided. 

Every document by which any cause or matter may be 
commenced in the High Court is to be marked with the 
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name of the Division, or with the name of the Judge, to 
which or to whom the same is assigned. 

The manner in which all causes and matters are to be 
assigned to the Divisions of the High Court is thus pro- 
vided for by the 34th section : 

By that section there shall be assigned, subject as before 
mentioned, to the Probate, Divorce, and Admiralty Divi- 
sion of the High Court, all causes and matters pending in 
the Court of Probate, or in the Court for Divorce and 
Matrimonial Causes, or in the High Court of Admiralty, 
at the commencement of the Act; all causes and matters 
which would have been within the exclusive cognizance of 
the Court of Probate or the Court for Divorce and Matri- 
monial Causes, or of the High Court of Admiralty, if the 
Act had not passed. 

The 39th section provides that any Judge of the High 

Yourt of Justice may, subject to any rules of court, exercise 
in court or in chambers all or any part of the jurisdiction 
vested by the Act inthe High Court, in allsuch causes and 
matters as before the passing of the Act might have been 
heard in court or in chambers respectively by a single 
Judge of any of the courts whose jurisdiction is transferred 
to the High Court, or as may be directed or authorised to 
be so heard by any of the rules of court to be hereafter 
made. In all such cases, any Judge sitting in court shall 
be deemed to constitute a court. 

The 42nd section provides that, subject to any rules of 
court, and in the meantime until such rules shall be made, 
all business arising out of any cause or matter assigned 
to the Chancery, or Probate, Divorce, and Admiralty 
Division of the High Court, is to be transacted and dis- 
posed of in the first instance by one Judge only, as has 
been heretofore accustomed in the Court of Chancery, 
the Court of Probate and for Divorce and Matrimonial 
Causes, and the High Court of Admiralty respectively ; 
and every cause or matter which at the commencement of 
the Act may be depending in the Court of Chancery, the 
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Court of Probate and for Divorce and Matrimonial 
Causes, and the High Court of Admiralty respectively, 
is (subject to the power of transfer) to be assigned to 
the same Judge in or to whose court the same may be 
depending or attached at the commencement of the Act. 

The 44th section provides that divisional courts may Divisional 
be held for the transaction of any part of the business °™* 
assigned to the Probate, Divorce, and Admiralty Division 
of the High Court, which the Judges of such Division, 
with the concurrence of the president of the High Court, 
deem proper to be heard by a divisional court. 

Any cause or matter assigned to the Probate, Divorce, A Judge not 
and Admiralty Division may be heard at the request of ee 
the president of such Division, with the concurrence of ee = 
the president of the High Court, by any other Judge of“ 
the High Court. 

The 82nd section provides that every person who at the Power to 
commencement of the Act shall be authorised to administer ore 
oaths in any of the courts whose jurisdiction is thereby High Court. 
transferred to the High Court of Justice, is to be a com- 
missioner to administer oaths in all causes and matters 
whatsoever which may from time to time be depending 
in the High Court or in the Court of Appeal. 

The 87th section provides that from and after the com- Solicitors 
mencement of the Act, all persons admitted as solicitors, ee mee 
attorneys, or proctors, of or by law empowered to practise 
in, any court, the jurisdiction of which is transferred to the 
High Court of Justice or the Court of Appeal, shall be 
called solicitors of the Supreme Court, and shall be entitled 
to the same privileges and be subject to the same obliga- 
tions, so far as circumstances will permit, as if the act had 
not passed ; and all persons who from time to time, if the 
act had not passed, would have been entitled to be ad- 
mitted as solicitors, attorneys, or proctors of, or have been 
by law empowered to practise in, any such courts, shall be 
entitled to be admitted and to be called solicitors of the 
Supreme Court, and shall be admitted by the Master of 


Existing rules 
to remain in 
force. 


President to 
have power to 
make rules, 
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the Rolls, and shall, as far as circumstances will permit, 
be entitled, as such solicitors, to the same privileges and 
be subject to the same obligations as if the Act had not 
passed. 

Any solicitors, attorneys, or proctors, to whom this sec- 
tion applies, shall be deemed to be officers of the Supreme 
Court ; and that court and the High Court of Justice, and 
the Court of Appeal respectively, or any Division or Judge 
thereof, may exercise the same jurisdiction in respect of 
auch solicitors or attorneys as any one of Her Majesty’s 
superior courts of law or equity might previously to the 
passing of the Act have exercised in respect of any solicitor 
or attorney admitted to practise therein. 

By the 38 & 39 Vict. c. 77 (The Supreme Court of 
Judicature Act, 1875), s. 18, it is provided that all rules 
and orders of court in force at the time of the commence- 
ment of the Act in the Court of Probate, except so far 
as they are expressly varied by the first schedule to this 
act, or by rules of court made by Order in Council before 
the commencement of the Act, shall remain and be in force 
in the High Court of Justice and in the Court of Appeal 
respectively, until they shall respectively be altered or 
annulled by any rules of court made after the commence- 
ment of the Act. 

It is also provided by the same section that the present 
Judge of the Probate Court and of the Court for Divorce 
and Matrimonial Causes shall retain, and the president for 
the time being of the Probate, Divorce, and Admiralty 
Division of the High Court of Justice shall have, with 
regard to non-contentious or common form business in the 
Probate Court, the powers now conferred on the Judge of 
the Probate Court by the 20 & 21 Vict. c. 77, 8. 30; and 
the said Judge shall retain, and the said president shall 
have, the powers as to the making of rules and regulations 
conferred by 20 & 21 Vict. c. 85, s. 53. 

By the 21st section of the same Act, it is further pro- 
vided that, save as by the principal Act or the amendment 
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Act, or by any rules of court may be otherwise provided, 
all forms and methods of procedure which at the com- 
mencement of the amendment Act were in force in any 
of the courts whose jurisdiction is by the principal Act or 
the amendment Act transferred to the said High Court and 
to the said Court of Appeal respectively, under or by virtue 
of any law, custom, general order, or rules whatsoever, and 
which are not inconsistent with the principal Act or the 
amendment Act, or with any rules of court, may continue 
to be used and practised in the said High Court of Justice 
and the said Court of Appeal respectively, in such and the 
like cases, and for such and the like purposes as those to 
which they would have been applicable in the rospective 
courts whose jurisdiction is so transferred, if the principal 
Act and the amendment Act had not passed. 


Practice in 
common form 
the same as 
before, 
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CHAPTER II. 


PRACTICE OF THE DIVISION IN COMMON FORM. 


Ir will have been seen that by the 18th section of the 
88 & 39 Vict. c. 77, all rules and orders of court in force 
at the time of the commencement of the Act in the Court 
of Probate (viz., on the 1st November, 1875), except so far 
as they are expressly varied by the first schedule to the act 
or by rules of court made by Order in Council before the 
said commencement of the Act, are to remain and be in force 
in the High Court of Justice until they shall respectively 
be altered or annulled by any rules of court made after the 
commencement of the Act. The first schedule referred to 
in this section makes no reference whatever to matters of 
common form, and no rules of court upon this subject 
have been made in pursuance of the Act. 

The 23rd section of the 86 & 387 Vict. c. 66, as will 
have also been seen, provides generally that the jurisdic- 
tion transferred to the High Court of Justice is to be 
exercised, so far as regards procedure and practice, in the 
manner provided by the Act, or by such rules and orders 
of court as may be made pursuant to the Act; and that 
where no special provision is contained in the Act or in 
any such rules or orders of court with reference thereto, it 
is to be exercised as nearly as may be in the same manner 
as the same might have been exercised by the respective 
courts from which such jurisdiction shall have been trans- 
ferred, or by any of such courts. 

The 21st section of the 38 & 39 Vict. c. 77, further 
provides, as will have been seen, that -all forms and 
methods of procedure which, at the commencement of the 


OHAP. U.] IN COMMON FORM. 9 


amendment Act, were in force in any of the courts whose Practice in 
«ae je , common form 
jurisdiction is transferred under or by virtue of any law, the same as 
custom, general order, or rule whatsoever, and which are before. 
not inconsistent with the principal Act or the amendment 

Act, or with any rules of court, may continue to be used 

and practised in the High Court of Justice in such and 

the like cases, and for such and the like purposes as those 

to which they would have been applicable in the respective 

courts whose jurisdiction is so transferred, if the principal 

Act and the amendment Act had not passed. 

It is therefore quite clear that the procedure and prac- 
tice in common form of the Probate Division are precisely 
the same as those which were in force in the Court of 
Probate before its transfer to the High Court. 

This procedure and practice were created by the Court 
of Probate Act, 1857, the Confirmation and Probate Act, 

1858, and the Court of Probate Act, 1858, and by the 
rules and orders of court made from time to time for their 
further definition and settlement. 

The Court of Probate was created by the first of these 
three Acts, and its jurisdiction was subsequently increased 
and amended by the two others. 

As these Acts, as well as these rules, have been thus 
incorporated into the procedure and practice of the High 
Court, so far as regards its Probate Division, it will be neces- 
sary to pass them preliminarily in review. The rules also will 
be adverted to in their place in the course of this work. 

By the 3rd section of the Court of Probate Act, 1857, it Abolition of 
was enacted, that “the voluntary and contentious jurisdic- a ces 
“tion and authority of all ecclesiastical, royal peculiar, diction. 
“peculiar, manorial, and other courts and persons in Eng- 

“land at the passing of the Act having jurisdiction or 
“guthority to grant or revoke probate of wills or letters of 
“administration of the effects of deceased persons shall in 
“respect of such matters absolutely cease, and no jurisdic- 
“tion or authority in relation to any matters or causes 
“testamentary, or to any matter arising out of or con- 
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“nected with the grant or revocation of probate or admi- 
“nistration, shall belong to or be exercised by any such 
“court or person.” 

The 4th section provided, that “the voluntary and con- 
“tentious jurisdiction and authority in relation to the 
“ granting or revoking probate of wills and letters of ad- 
“ministration of the effects of deceased persons now 
“vested in or which can be exercised by any court or per- 
“son in England, together with full authority to hear and 
“determine all questions relating to matters and causes 
“testamentary, shall belong to and be vested in Her 
“Majesty, and shall, except as hereinafter is mentioned, be 
“exercised in the name of Her Majesty, in a court to be 
“called the Court of Probate, and to hold its ordinary 
“sittings, and to have its principal registry, at such place 
“or places in London or Middlesex as Her Majesty in 
“ Council shall from time to time appoint.” 

The 23rd section further provided, that “the Court of 
“Probate shall be a court of record, and such court shall 
“have the same powers, and its grants and orders shall have 
“the same effect throughout all England, and in relation to 
“the personal estate in all parts of England of deceased 
“persons, as the Prerogative Court of the Archbishop of 
“Canterbury and its grants and orders respectively now 
“have in the province of Canterbury, or in the parts of 
“such province within its jurisdiction, and in relation to 
“those matters and causes testamentary and those effects 
“ of deceased persons which are within the jurisdiction of 
“the said Prerogative Court; and all duties which by 
“statute or otherwise are imposed on_or should be per- 
“formed by ordinaries generally, or on or by the said 
“Prerogative Court, in respect of probates, administra- 
“tions, or matters or causes testamentary within their 
“ yespective jurisdictions, shall be performed by the Court 
“of Probate; provided that no suits for legacies or suits 
“for the distribution of residues shall be entertained by 
“the court, or by any court or person whose jurisdic 
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“tion as to matters and causes testamentary is hereby 
“ abolished.” 

By the 5th section of the same Act of 1857, it was Tage of the 
enacted, that “there shall be one Judge of Her Majesty’s Pe 
“Court of Probate.” And the Ist section of the Court 
of Probate Act, 1858, further provides that “it shall be 
‘lawful for the Judge of the High Court of Admiralty to 
“git in open court or in chambers for the Judge of Her 
“ Majesty’s Court of Probate, and it shall be lawful for the 
“ Judge of Her Majesty’s Court of Probate to sit in open 
“court or in chambers for the Judge of the High Court 
“of Admiralty ; and all orders, decrees or sentences and 
“other Acts whatsoever made, decreed, pronounced or done 
“by either of the Judges aforesaid acting for the other 
“shall in the court books be stated to have been made, 
“decreed, pronounced or done by such Judge sitting and 
“acting on behalf of such other Judge; and such orders, 
“decrees, sentences and other Acts so made, decreed, pro- 
“nounced or done shall have the same force and validity 
“in law as if they had been made, decreed, pronounced or 
“done by the Judge on whose behalf they purport to have 
“been so made, decreed, pronounced or done.” 

By the 14th section of the Act of 1857 it was provided, Officers of the 
that “there shall be three registrars, two record keepers, Poke 
“and one sealer for the principal registry of the Court of 
“Probate; and there shall be one district registrar for 
“each district registry ; and there shall be so many clerks 
“and other officers for the court and the principal registry 
“as the Judge of the court, with the sanction of the com- 

“ missioners of Her Majesty’s Treasury, may from time to 
“time think fit.” 

It was also provided, “that if at any time it appear to 
“Her Majesty in Council that the duties of the registrars 
“of the principal registry of the court can be performed 
“by two registrars, it shall be lawful for Her Majesty, by 
“ Order in Council, to direct that the number of registrars 
“for such principal registry be reduced accordingly.” 
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By the Act of 1858 (the 6th section) power was given to 
the Judge to appoint a fourth registrar ; and by the 24th 


have the same section of the same Act it was provided, that the “ registrars 
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“of the principal registry shall be invested with, and shall 
“and may exercise, with reference to proceedings in the 
“Court of Probate, the same power and authority which 
“surrogates of the Judge of the Prerogative Court of 
“ Canterbury could or might before the passing of the Court 
“of Probate Act have exercised in chambers with reference 
“to proceedings in the said Prerogative Court.” 

The schedule (A) annexed to the Act of 1857, and re- 
ferred to in the 13th section, specifies the districts, and 
places of district registries, in the following Table :-— 


SCHEDULE (A). 
Districts and Places of District Registries throughout England 





and Wales. 
oe Places of 
Districts, District: Registries. 
County of Northumberland(a) . .  .{| Newcastle-on-Tyne. 
County of Durham Durham. 
Counties of Cumberland and ‘Westmoreland . | Carlisle. 
West Riding of the county of York .  .| Wakefield. 


North Riding ditto . 

East Riding ditto,(b) including the city of > | York. 
York and Ainsty . 

County of Lancaster, except ‘the hundred of | Lancaster. 
Salford and West Derby and the city of 


Manchester. 
City of Manchester and hundred of Salford . | Manchester. 
Hundred of West Derby in Lancashire . | Liverpool, 
County of Chester (c) . . «| Chester, 
Counties of Carnarvon and Anglesea. . | Bangor. 
Counties of Flint, i an asian St. Asaph. 
County of Derby . . | Derby. 
County of Nottingham (i). .  « «| Nottingham. 


(a) Including the towns and counties of Newcastle-on-Tyne and 
Berwick-upon-T weed. 

(b) Including the town and county of Kingston-on-Hull. 

(c) Including the city of Chester. 

(2) Including the town of Nottingham. 
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Districts, 





Counties of Leicester and Rutland 


Places of 
District Registries. 


. | Leicester, 


County of Lincoln (e) » «  « «| Lincoln. 

Counties of Salop and Montgomery . _ . | Shrewsbury. 

Northern division of Northampton and coun- | Peterborough. 
ties of Huntingdon and Cambridge (') 

County of Norfolk (9) .  .  « «| Norwich. 

Eastern division of the county of Suffolk and | Ipswich. 


north division of the county of Essex. 

Western division of the county of Suffolk 

County of Bedford and southern division of 
Northamptonshire (/) 

County of Warwick (1). 

County of Stafford (ky)... 0 

Counties of Radnor, Brecknock, and Hereford 

Counties of Cardigan, Carmarthen,(/) and 
Pembroke (m) with the deaneries of East 
and West Gower, in the county of Gla- 
morgan. 

Counties of Glamorgan (with the exception 
of the deaneries of East and West Gower) 
and Monmouth. 

County of Worcester(n) . . «. . 

County of Gloucester,(o) except the present 
Bristol County Court district. 

Bristol and Bath present County Court dis- 
tricts, 

Counties of Oxford,(p) Berks, Bucks 

Eastern division of the county of Somerset, 
except the present Bath County Court dis- 
trict and the part in Somersetshire of the 
present Bristol County Court district. 


. | Bury St. Edmunds, 


Northampton. 


. | Birmingham. 


Lichfield. 
Hereford. 
Carmarthen. 


Llandaff. 


Worcester. 
Gloucester. 


Bristol. 


. | Oxford. 


Wells. 


Western division of the county of Somerset . | Taunton. 
County of Devon (q) : . .| Exeter, 
County of Cornwall . | Bodmin. 





(e) Including the city of Lincoln. 


(f) Including the University of Cambridge, 


(g) Including the city of Norwich. 
(h) Including the town of Northampton, 
(<) Including the city of Coventry, 
(4) Including the city of Lichfield. 
(1) Including the town of Carmarthen, 
(m) Including the town of Haverfordwest. 
(n) Including the city of Worcester. 
(0) Including the city of Gloucester, 
(py) Including the University of Oxford, 
(7) Including the city of Exeter, 
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County of Wilts. . . «. « ~ «| Salisbury, 
County of Dorset (6) » «  «  » «| Blandford. 
( 


County of Hants(b) . . .  .« «| Winchester, 
Eastern division of the county of Sussex (c) . | Lewes, 
Western division of the county of Sussex. | Chichester. 
East division of the county of Kent (d) —. | Canterbury. 


“The divisions of counties referred to in the schedule are the 
“ divisions of the same counties described for election purposes in 
“ the Act of the second and third years of King William the Fourth, 
“chapter sixty-four, and the citics and towns herein referred to 
“are to be taken to include the counties of such cities and towns 
“ as are countics of themselves.” 


This table excludes the district of the principal registry 
(see post, p. 17), 


The sections of the Act of 1857, which I have extracted, 
sufficiently show the jurisdiction, power, and constitution 
of the Court of Probate. 


I will now take the provisions made by the act in regard 
to common form business. That is authoritatively inter- 
preted in the 2nd section of that Act to be, “the business 
“ of obtaining probate and administration where there is 
“no contention as to the right thereto, including the pass- 
“ing of probates and administrations through the Court 
“of Probate in contentious cases when the contest is 
“ terminated, and all business of a non-contentious nature 
“to be taken in the court in matters of testacy and in- 
“ testacy, not being proceedings in any suit, and also the 


(a) Including the town of Poole. 

(b) Including the town of Southampton and Isle of Wight. 

(c) Including such of the Cinque Ports and their dependencies as are 
locally situate in the county of Sussex. 

(d) Including the city of Canterbury and such of the Cinque Torts and 
their dependencies as are locally situate in the county-of Kent. 
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“ business of lodging caveats against the grant of probate 
“ or administration.” (¢) 

The 46th section provides, that “probate of a will or Grants by 

“letters of administration may, upon application for that seine 
“ purpose to the district registry, be granted in common 
« form by the district registrar, in the name of the Court 
“ of Probate, and under the seal appointed to be used in 
“ such district registry, if it shall appear by affidavit of the 
“ person, or some or one of the persons applying for the 
“ same, that the testator or intestate (as the case may be), 
“ at the time of his death, had a fixed place of abode within 
“ the district in which the application is made, such place 
“of abode being stated in the affidavit, and such probate 
“or letters of administration shall have effect over the 
“ personal estate of the deceased in all parts of England 
“ accordingly.” 

Certain restrictions are, however, placed upon the exercise Restrictions 
of the powers of the district registrars. sane 

By the 48th section it is provided, that “the district registrar, 
“ registrar shall not grant probate or administration in any nar 
“case in which there is contention as to the grant, until . 
“ such contention is terminated or disposed of by decree or 
“ otherwise, or in which it otherwise appears to him that 
“ probate or administration ought not to be granted in 
“common form.” 

It would appear that, on the contention being termi- 
nated or disposed of, either in the Court of Probate or 
ina County Court, the district registrar is competent to 
make a grant of probate or administration in common 
form. 

In the event of the contention being carried on and 
terminated in a County Court, the case is expressly pro- 
vided for. By the 55th section it is enacted, that “on a 


(e) The rules in respect of non-contentious business (1862) commence 
by a similar definition, viz, :—“Non-contentious business shall include all 


“common form business as defined by ‘ The Court of Probate Act, 1857,’ 
‘and the warning of caveats,” 
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“ decree being made by a Judge of a County Court for the 
“grant or revocation of a probate or administration in 
“any cause (instituted therein under the 54th section), 
“the registrar of the County Court shall transmit to the 
“ district registrar of the district in which it shall have 
“been sworn that the deceased had, at the time of his 
“ decease, his fixed place of abode, a certificate under the 
¢ seal of the County Court of such decree having been made ; 
“ and thereupon, on the application of the party or parties 
‘in favour of whom such decree shall have been made, 
“a probate or administration in compliance with such 
“ decree shall be issued from such district registry ; or, as 
“ the case may require, the probate or letters of adminis- 
“tration theretofore granted shall be recalled or varied 
“by the district registrar, according to the effect of such 
“ decree.” 

An important corrective, viz., to the possible inopia 
consilii of a district registrar, is provided by the 50th 
section. It is therein enacted, that “in every case where 
“ it appears to a district registrar that it is doubtful 
“whether the probate or letters of administration which 
“ may be applied for should or should not be granted, or 
“where any question arises in relation to the grant, or 
“ application for the grant, of any probate or administra- 
“ tion, the district registrar shall transmit a statement of 
“the matter in question to the registrars of the Court of 
“ Probate, who shall obtain the directions of the Judge in 
“ relation thereto, and the Judge may direct the district 
“ registrar to proceed in the matter of the application 
“ according to such instructions as to the Judge may seem 
“ necessary, or may forbid any further proceeding by the 
“ district registrar in relation to the matter of such appli- 
“ cation, leaving the party applying for the grant in ques- 
“ tion to make application to the Court of Probate through 
“ its principal registry, or (if the case be within its juris- 
“ diction) to a County Court.” 

The Act, as we shall presently see, also orvides a Way 
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by which any applicant for probate or administration can 
decline the jurisdiction of the district registry altogether, 
by giving to him the option of resorting to the principal 
registry. 

It will have been seen that the whole of the voluntary 
jurisdiction and authority in relation to the granting or 
revoking of probates of wills and letters of administration 
of deceased persons, formerly vested in or which could be 
exercised by any court or person in England, was vested 
in the Court of Probate, to be exercised through the 
medium of the principal registry and the district registries. 

An cxamination of the schedule (A.) at p. 12, will show Ordinary 
(by exhaustion, at least) that an ordinary jurisdiction was sede 
given to the principal registry in common form business registry, 
in all cases where deceased persons, at the time of their 
several deaths, should have had a fixed place of abode in 
the city of London, the counties of Middlesex, Surrey or 
Hertford, the western electoral division of the county of 
Kent, the southern electoral division of the county of 
Essex, or in any part or place out of England. 

But the jurisdiction of the principal registry was not Option to 
confined to this ; it might be extended at the will of any sa eat 
applicant in common form. For by the 59th section it is registry for a 
enacted, that “it shall not be obligatory on any person id 
“to apply for probate or administration to any district 
“ registry, or through any County Court ; butin every case in all cases, 
“such application may be made through the principal 
“registry of the Court of Probate wherever the testator 
“ or intestate may, at the time of his death, have had his 
“ fixed place of abode.” (a) 

And by the 20th section of the Act of 1858 it is enacted, in cases of 
that “all second and subsequent grants of probate or wifes and 
“ letters of administration shall be made in the principal grant, 7 
“ registry or in the district registry where the original will 
“ is registered or the original grant of letters of adminis- 


(a) Rule 1 (1862) follows this act. ‘ Applications for probate or letters 
‘ of administration may be made at the principal registry in all cases,” 
nN 
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“ tration has heen made, or in the district registry to which 
“ the original will or a registered copy, or the record of the 
“ original grant of administration, have been transmitted, 
“ by virtue of a requisition issued in pursuance of section 
“ eighty-nine of ‘ The Court of Probate Act ;’ and for and 
in respect of such second or subsequent grants of probate 
“or letters of administration to be made in a district 
“ registry, it shall not be requisite that it should appear by 
“ affidavit that the testator or intestate had a fixed place 
“ of abode within the district in which the application is 
“ made,” 

The 91st section of the Act of 1857 provides, that “one 
“or more safe and convenient depository or depositories 
shall be provided, under the control and direction of the 
“ Court of Probate, for all such wills of living persons as 
“ shall be deposited therein for safe custody ; and all per- 
“sons may deposit their wills in such depository upon 
“ payment of such fees and under such regulations as the 
“ Judge shall from time to time by any order direct.” 

By the 29th section, “the practice of the court shall, 
“except were otherwise provided by the Act or by the 
“ rules or orders to be from time to time made under the 
“ Act, be, so far as the circumstances of the case will admit, 
“according to the present practice in the Prerogative 
“Court.” This was assumed to mean the practice of the 
Prerogative Court of Canterbury, not that of the Pre- 
rogative Court of York ; the latter court being in no part 
of the Act referred to as a guide or example. 

So far as the provisions of the Acts (hereinbefore referred 
to) apply, the grants made by the Court of Probate of 
England were to be co-extensive with that part of the 
United Kingdom only. 


( 19 ) 


CHAPTER III. 


SUBJECT-MATTER AND POWERS OF THE DIVISION IN COMMON 
FORM. 


THE subject-matter to which the jurisdiction of the Pro- 
bate, Divorce and Admiralty Division in common form is 
applied, is the personalty left in England or in transitu 
to this country, by any person, native or foreign, at the 
time of his or her death.(2) And under 27 & 28 Vict. 
c. 56, s. 4, a ship or share of a ship registered at a port in 
the United Kingdom is to be taken as part of such per- 
sonalty, notwithstanding such ship at the time of the death 
of the deceased may have been at sea, or elsewhere out of 
the United Kingdom. 

To this personal estate of a deceased there is, by the law 
of England, no succession of the person or persons who 
are beneficially entitled to it. 

Upon the death of the deceased, the legal succession to 
all personal estate left, by him or her in this country is 
vested in the High Court of Justice, all powers of the pre- 
existing Court of Probate having been transferred to it. 

_ This right of succession, in the case of a total intestacy, 
*tmerly appertained to the ecclesiastical ordinary, but 
is transferred to the Judge of the Court of Probate by 

_& 22 Vict. c. 95, s. 19, that section providing that 

rom and after the decease of any person dying intestate, 

and until letters of administration shall be granted in 
respect of his estate and effects, the personal estate and 
fects of such deceased person shall be vested in the Judge 


(a) Evans vy. Burrell, 4 Swabey & Tristram, 186, 
C2 


Subject- 
matter of the 
Division in 
common form. 


Its powers in 
common form, 
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“of the Court of Probate for the time being, in the same 

‘manner and to the same extent as heretofore they vested 
“ in the ordinary.” 

Though there is no statutory provision in regard to the 
vesting of personal estates of persons dying testate, it 
would seem by analogy that such estates after the enact- 
ment vested in the Judge of the Probate Court, either 
solely or jointly with the executor, where there was one 
appointed, and capable of acting, and this view is con- 
firmed by the enabling words of every probate, which 
stated that “administration of all and singular the per- 
sonal estate and effects of the deceased has been granted 
to the executor.”(a) 

The Master of the Rolls also, in Matson vy. Swift, said 
of probate, that it has “a twofold office, which, besides 
granting administration, authenticates the will, and is 
evidence of the character of the executor.”(d) 

To the estates of persons dying testate, but where there 
was no executor appointed, or capable of acting, the Judge 
of the Probate Court succeeded, as under a total intestacy. 

The estates of all persons, testate or intestate, being 
thus vested in the Judge of the Probate Court, he dele- 
gated each succession to some person or persons interested 
in such estates. These delegations continue. 

They are made in accordance with statutes, statutory 
rules, and a certain unwritten law of the court. 

To executors, probate is granted, viz., a certificate of the 
genuineness of the will, and a power of administration. 

If there be no executor, a similar grant, but called in 
distinction letters of administration with the will annexed, 
is made to some person or persons interested in the estate. 
If the intestacy be absolute, letters of administration are 
granted to some person or persons who has or have a legal 
interest in the estate. 

These delegated successions, whether granted by probate 


(a) See Rules, Forma, and Fees, Principal Registry (1862), Form No. 6, 
(6) 14, J. Chanc, 354; 8 Beay, 368, 
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or by letters of administration, with or without the will 
annexed, are general or limited, absolute, or for a time only. 

They are made either to the persons directly interested, 
or to others for their use and behoof. 

They are made to one person, or to more. 

These two or more grantees are joint tenants. 

So long as the sole grantee or the survivor of several 
grantees is living, this Division of the High Court, having 
once and for all delegated the entire succession, cannot 
make any further delegation. 

The only exception to this rule is in the case of execu- 
tors. The Division, being bound by the direction of the 
testator, must continue to accumulate grants of probate to 
each several executor that applies, until the number is 
exhausted. 

The Division grants probate to a feme coverte executrix, 
without requiring to be certified of her husband’s assent. 

It also grants administration (with or without will 
annexed) to a feme coverte (jus habens) without the inter- 
vention of her husband, and, since the Married Women’s 
Property Act, without making the husband principal in 
the administration bond. 

The Division can recall and rescind, alter and vary its 
grants. 

So long as an estate or any part of it remains unadminis- 
tered after the death of any grantee, and the deceased is 
unrepresented in law, the Division can make a supple- 
mentary grant to complete the administration. 

At whatever period subsequent to the deceased’s death 
a grant may be made, whether original, accumulated or 
supplementary, it refers back to the epoch of the decease, 
the rule of the civil law, which is followed, being “ omnis 
“ heereditas, quamvis postea adeatur, tamen cum tempore 
“ mortis continuatur.” 

The Division may select to whom, in preference to others 
equal in degree, it will grant administration, with or with- 
out a will annexed. 
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The Division can, however, make no selection between 
or amongst executors. 

The Division may presume the death of a person, where 
no direct evidence of the fact can be obtained. 

The Division can appoint a guardian for any purpose 
connected with its jurisdiction. 

The Division is bound, by 20 & 21 Vict. c. 79, and 
21 & 22 Vict. c. 56, to accumulate its own powers of 
administration in and for this country upon grants already 
made in Ireland (see post, p. 49) or Scotland, if required 
so to do. This obligation is further extended by the 
Colonial Probates Act, 1892, which makes provision for 
the recognition in the United Kingdom of representations 
granted in a British possession, or by a British Court in a 
foreign country. (See also “ Resealing” and “ Practice.”) 
But it may also, if otherwise required, make separate grants, 
as was done before the passing of these acts. 

It will compel a creditor who applies for administration 
to bind himself, before taking the grant, that he will pay 
all his deceased’s debts equally or proportionably with his 
own as equitable liabilities. 


( 23 ) 


CHAPTER IV. 
PERSONAL ESTATE EXEMPTED FROM ADMINISTRATION. 


From what has been said in the preceding chapter, it will Personal 
be evident that no person can legally intermeddle in the shoe 
estate of a deceased, ex arlitrio suo, or without having from adni- 
received from the Division a delegation of its powers. en 
Though this is the general law, the legislature has, in 
certain specified cases, made exceptions to it, with the 
view of affording a supposed relief to persons interested in 
small estates. In these excepted cases, which are now very 
numerous, it is not necessary either to take out probate or 
letters of administration to the deceased. 
They may be enumerated as follows :— 
The 28 & 29 Vict. c. 111 (“The Navy and Marines Navy money 
“| Property of Deceased| Act, 1865”),(a) regulates “ the aaa 
“ disposal of money and effects under the control of the ee 
“ Admiralty belonging to deceased officers, seamen, and 
“marines of the royal navy and marines, and other 


“ persons.” in the following manner :-— 


“3, On the death of any person being or having been 
“an officer, seaman or marine,(}) the amount (if any) to 


(a) See Appendix I. for Order in Council made pursuant to this Act, pro- 
viding for a repository at the Admiralty for wills of seamen and marines. 

(>) By sect. 2, the term “officer” means a commissioned, warrant, or 
subordinate officer, or assistant engineer in Her Majesty’s naval or marine 
force. The term “seaman or marine’ means a petty officer or seaman, 
non-commissioned officer of marines or marine, or other person forming 
part, in any capacity, of the complement of any of Her Majesty's vessels, 
or otherwise belonging to Her Majesty's naval or marine force (not being 
an officer within the meaning of this Act), or a petty officer or man of the 
royal naval reserve or naval coast volunteers, 
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“ the credit of the deceased in the books of the Admiralty, 
“in respect of sale of effects, arrears of pay, wages, prize 
“ money, bounty money, grants or other allowances in the 
“ nature thereof, or other money payable by the Admiralty 
“ (which amount is hereafter in this Act, with reference 
“ to every such case, called the residue), shall be disposed 
“ of according to the provisions of this Act. 

4, On the death of any person being or having been 
“employed in any of Her Majesty’s dockyards or other 
“ naval establishment, or in any of the civil departments 
“of the navy, or entitled to an allowance from the com- 
“ passionate fund, or of any widow entitled to a pension on 
“ the establishment of the navy, the amount (if any) due by 
“the Admiralty (which amount is hereafter in this Act, 
“with reference to every such case, called the residue) 
“ shall be disposed of according to the provisions of this Act. 

“6, Where the residue exceeds one hundred pounds 
“the Admiralty shall dispose thereof by paying it to the 
“ representative of the deceased. 

“6, Where the residue does not exceed one hundred 
“pounds it shall not be necessary for any purpose that 
“ representation to the deceased be taken out; but in any 
“ case the Admiralty may, if they think fit, require repre- 
“ sentation to be taken out ; and, if on that requisition or 
“ otherwise, representation is taken out, then the Admiralty 
“ shall dispose of the residue by paying it to the repre- 
* sentative. 

(7 In the case, nevertheless, of a seaman or marine, 
“the Admiralty shall not be bound to pay the residue 
“ (whatever be its amount) to the representative of the 
“ deceased, if representation has been taken out either by a 
“ creditor as such, or by any person without such certificate 
“respecting the title to representation having been first 
“ obtained from the Admiralty, or such other regulations or 
“ conditions having been duly observed or performed, as 
“is or are prescribed by Order in Council: and in any 
“such case the Admiralty shall dispose of the residue in 
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“ pursuance of this act as if representation had not been Navy money 


“ taken out. 


“Where the residue does not exceed one hundred amounting 


and effects 


under or 


“ pounds, and representation is not taken out, then, subject 

‘ to the other provisions of this act, the Admiralty shall, as 

“ soon as may be, dispose of the residue as follows :-— 
“(1,) They shall, if they think fit, pay the residue to 


“ any person showing herself or himself to their 
“ satisfaction to be entitled to take out repre- 
“ sentation to the deceased (otherwise than as a 
“ creditor)—to the end that the residue may be 
“applied by the person to whom it is so paid 
‘in a due course of administration ; and the 
“same shall be so applied accordingly (for 
“ which application the Admiralty may require 
“ such security as they think fit) : 


“ (2.) Or else the Admiralty shall, if they think fit, pay 


“ to the persons (if any) beneficially interested 
“ in the residue their respective shares thereof: 


“ (3.) And in cases where the foregoing provisions of 


“the present section do not apply, and the 
“amount of the residue appears to the 
“ Admiralty insufficient to cover the expense 
“ of representation, the Admiralty shall dispose 
“ of the residue in manner prescribed by Order 
“in Council. 


“9, In the case of a seaman or marine, the Admiralty 


shall not 


pay the residue or any part thereof to any 


“ nominee of the representative of the deceased or of a 
* person entitled to take out representation to the deceased, 
“ whether such nominee be appointed by power of attorney 
“ or otherwise, unless in special circumstances it appears to 
“the Admiralty safe and proper to make such payment to 
“ any such nominee. 

“10, Notwithstanding anything in this Act the Admi- 
“ ralty shall not in any case dispose of the residue or any 
“part thereof otherwise than by paying the same to the 
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“ representative of the deceased, until after the expiration 
“of three months from the receipt by the Admiralty of 
“notice of the death, unless in special circumstances it 
“appears to the Admiralty safe and proper to dispose of 
“ the residue or any part thereof at an earlier time. 

“11, In the case of a seaman or marine, where repre- 
“sentation is not taken out, the Admiralty shall before 
“ disposing of the residue or any part thereof satisfy out of 
“ the residue (as far as the same will extend) any debt of 
“the deceased of which they have notice, subject to the 
following conditions : 

* First.—That the debt accrued due within three years 

“ before the death: 
“ Second.—That payment of it is claimed within two 
“ vears after the death : 
“ Third—That the claimant proves the debt to the 
“ satisfaction of the Admiralty : 
“ Fourth.—That six months have elapsed from the 
“receipt by the Admiralty of notice of the death, 
“ and no person has shown herself or himself to the 
“ satisfaction of the Admiralty to be entitled to take 
out representation to the deceased. 
“In any such case, any person claiming to be a creditor 
“ of the deceased shall not be entitled to obtain payment of 
“his debt out of any money being under this Act in the 
“hands of the Admiralty by any means or proceeding 
“ whatever except by means of a claim lodged with the 
“ Admiralty and proceedings thereon under and according 
“ to this act. 

12, Nothing in this Act shall prejudicially affect the 
“ claim of any creditor in respect of a debt incurred before 
“ the commencement of this Act. 

“18, The provisions of this Act relative to the residue, 
“ in the case of a deceased officer, seaman, or marine, shall 
“ extend and apply, mutatis mutandi, to unsold effects and 
“ money (if any) in charge of the Admiralty, 

14, Medals and decorations belonging to an officer, 
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“seaman, or marine dying on service shall not be con- Navy money 
«< sidered as comprised in the personal estate of the deceased *04 SHect# 
“ with reference to the claims of creditors, or for any of meee 
“ the purposes of administration under this Act or other- 
“ wise ; and, notwithstanding anything in this or any other 
“ Act, the same shall be held and disposed of according to 
“ regulations prescribed by Order in Council. 

©16, Where the residue does not exceed one hundred 
“ pounds, and is administered and disposed of under this 
“ act without representation being taken out, it shall not 
“be liable to the payment of any duty ; and, if in any 
“case the Admiralty under this act require security by 
“bond for the application of a residue in due course of 
“ administration, the bond shall be exempt from stamp 
“ duty where an ordinary administration bond relative to 
“ the same residue would be so exempt ; but this provision 
“ shall not affect any exemption from duty existing inde- 
pendently hereof. 

“16, Every payment or application of money, and 
“ every sale or other disposition of property, made by the 
“ Admiralty in pursuance of this act, or of any Order in 
“ Council for carrying this act into effect, shall be good 
“and valid as against all persons whomsoever ; and the 
“ Admiralty shall be by virtue of this act absolutely dis- 
“ charged from all liability in respect of the money or other 
“property so paid, applied, or disposed of.” 

And by 28 & 29 Vict. c. 72 (“The Navy and Marines 
“ Wills Act, 1865”), s. 7, it is provided, “that in case of 
“a will made after the commencement of that act by any 
“person while serving as a marine or seaman, and being 
“ either in actual military service or a mariner or seaman 
“at sea, the Admiralty may pay or deliver any wages, 
“prize money, bounty money, grant, or other allowance 
“in the nature thereof, or other money payable by the 
“ Admiralty, or any effects or money, in charge of the 
“ Admiralty, to any person claiming to be entitled thereto 
“under such will, though not made in conformity with 
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“ the provisions of the Act, if, having regard to the special 
“ circumstances of the death of the testator, the Admiralty 
“are of opinion that compliance with the requirements 
“ of the Act may be properly dispensed with.” 

By the 11 Geo. 4 & 1 Will. 4, c. 41, 5. 5, it is enacted, 
that “it shall be lawful for the commissioners at the hos- 
“ pital at Chelsea with respect to pension or prize money, 
“ and for the secretary at war of his own proper authority 
“ with respect to pay, to authorize the agent for pension, 
“ or other proper officer charged with the payment thereof, 
“ to pay to any person or persons who shall prove him, her 
“ or themselves, to the satisfaction of such commissioners 
“with respect to pension and prize money, or of the 
“secretary at war with respect to pay, to be the next of 
“ kin or legal representative, or otherwise legally entitled 
“ to any pension or prize money or pay due to any deceased 
“ officer, non-commissioned officer, soldier or pensioner, 
“such pension, prize money or pay,.provided the same 
“does not exceed fifty pounds, although the person so 
entitled shall not have taken out letters of administration 
“ or have procured probate of any will, of such deceased 
“ officer, non-commissioned officer, soldier or pensioner.” 

And by 2 & 3 Will. 4, c. 53, s. 25, it is further enacted, 
that, “it shall be lawful for the commissioners of the said 
“ Royal Hospital at Chelsea to authorize their treasurer or 
“ deputy treasurer to pay to any person or persons who 
“ shall prove him, her or themselves, to the satisfaction 
“ of such commissioners, or of the said treasurer or 
“ deputy treasurer, to be the next of kin or legal repre- 
“ sentative, or otherwise entitled to any share of prize 
“money belonging to any deceased officer, soldier or 
“ other person, any such share not exceeding fifty pounds, 
“although such person shall not have regularly taken 
“ out letters of administration to, or have procured the 
“probate of any will of the party originally entitled 
“ thereto, to enable him legally to demand such share of 
“prize money.” And by the 26th section of the Act 
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last referred to it is also enacted, that “in all cases Prize money 
“of claim for prize money made by the next of kin of ate tae 
“ foreigners, who shall have been in the pay of His Majesty sioned officers 
“a3 non-commissioned officers or soldiers, and who shall mie 
“ have died intestate, it shall be lawful when such next of 

“kin shall reside out of His Majesty’s dominions for the 

“ treasurer or deputy treasurer of the said Royal Hospital 

“* for the time being to pay and discharge such claims to such 

“ next of kin, or any person or persons duly authorised by 

“ such next of kin to receive the same, without requiring 

“the production of letters of administration ; and in all 

“ such cases where such foreign non-commissioned officers 

“ or soldiers shall have made wills, it shall be lawful for the 

“ said treasurer or deputy treasurer in like manner to pay 

“ and satisfy such claims to the person or persons who, by 

“ inspection of the original will or an authenticated copy 

“ thereof, shall appear to be entitled thereto, or to such 

“ person or persons as he or she or they shall duly authorize 

“ to receive the same, without requiring the production of 

“ probates of such wills.” 

Money and effects of merchant seamen or apprentices Money and 
are, in like manner, exempted ; for it is provided by the cen 
199th section of the 17 & 18 Vict. c. 104 (“An Act to seamen not 
“amend and consolidate the Acts relating to Merchant °°! we 
“ Shipping”), that “if the money and effects of any deceased 
“seaman or apprentice paid, delivered, or remitted to 
“ the Board of Trade or its agents, including the moneys 
“ received for any part of the said effects which have been 
“ sold, either before delivery to the Board of Trade or by its 
“ direction, do not exceed in value the sum of fifty pounds, 

“ then, subject to the provisions hereinafter contained, and 
“ to all such deductions for expenses in respect of the sea- 
“ man or apprentice, or of his said money and effects, as the 
“said Board thinks proper to allow, the said Board may, if 
“it thinks fit so to do, pay and deliver the said money and 
“ effects, either to any claimants who can prove themselves 
“ to the satisfaction of the said Board either to be his widow 
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“ or children, or to be entitled to the effects of the deceased 
“under his will (if any), or under the statutes for the 
“ distribution of the effects of intestates, or under any other 
“ statute or at common law, or to be entitled to procure 
“ probate or take out letters of administration or confirma- 
“ tion, although no probate or letters of administration or 
“ confirmation have been taken out, and shall be thereby 
“discharged from any further liability in respect of the 
“money and effects so paid and delivered ; or may, if it 
“ thinks fit to do so, require probate or letters of administra- 
“ tion or confirmation to be taken out, and thereupon pay 
“ and deliver the said money and effects to the legal per- 
“ sonal representatives of the deceased ;” and by the 200th 
section of the same Act, in cases where a deceased merchant 
seaman or apprentice has left a will which has not been 
made and attested in the manner required by that section, 
it is provided that “the wages and effects of the deceased 
“ shall be dealt with,” ¢.e., by the Board of Trade, “as if no 
“ will had been made.” 

By the 5th section of the 19 & 20 Vict. c. 41 (“An 
“ Act to make further Provision for the Establishment of 
“Savings Banks for Seamen’’) it is provided, that “ all 
“sums of money due from the Board of Trade to the 
“ estate of any deceased person entitled to any deposit in 
“any savings bank established under this Act shall be 
“ naid and applied by such Board to the same persons to 
“ whom, and in the same manner and subject to the same 
“conditions on and subject to which, the money and 
“ effects of a deceased seaman are payable and applicable 
“under the provisions of the Merchant Shipping Act, 
“ 1854,” 

By the 43rd section of the 26 & 27 Vict. c, 87 (“ An Act 
“to consolidate and amend the Laws relating to Savings 
“ Banks”), it is provided that “in case any depositor 
“in any savings bank (taking the benefit of that Act) 
“ ghall die, leaving any sum of money in the said savings 
“bank belonging to him or her at the time of his or her 
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« death, not exceeding in the whole the sum of fifty pounds, 
“ exclusive of interest,and probate of the will of the deceased 
“ depositor or letters of administration of his or her estate 
“ and effects, is not produced to the trustees and managers 
“ of the said savings bank, or if notice in writing of the 
“ existence of a will and intention to prove the same, or 
“ to take out letters of administration, is not given to the 
« said trustees and managers within the period of one month 
“ from the death of the said depositor, and in the latter case, 
“ unless such will is proved or letters of administration taken 
“ out within the period of two months from the death of the 
“ said depositor, it shall be lawful for the said trustees and 
“ managers of any savings bank to pay and divide the same 
“ to or amongst any person or persons who shall appear to 
“such trustees and managers to be the widow or entitled 
“ to the effects of such deceased depositor according to the 
“Statute of Distributions or according to the rules of the 
“ said savings bank.” And the following section provides 
that “the payment of any such sum of money shall be 
“valid and effectual with respect to any demand of any 
“other person or persons as next of kin of such deceased 
“ depositor, or as the lawful representative or represen- 
“ tatives of such depositor, against the funds of such savings 
“ bank, or against the trustees and managers thereof ; but, 
“ nevertheloss, such next of kin or representatives shall have 
“ remedy for recovery of such money so paid as aforesaid 
“ against the person or persons who shall have received the 
“same.” (See post, p. 33, 1001. substituted for 501.) 


By the 25 & 26 Vict. c. 86 (Private Act for the Man- In railway 
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chester, Sheffield and Lincolnshire Railway), by the Ves bank. 


31 & 82 Vict. c. 172 (Private Act for the South Eastern 
Railway), and by the 36 & 37 Vict. c. 181 (Private Act 
for the Metropolitan Railway), the provisions of the 43rd 
section of the Savings Bank Act, 26 & 27 Vict. ¢. 87, 
before quoted, are extended to savings banks formed by 
these several companies for the benefit of their workmen, 


upon the rules of such banks being approved by the Regis- 
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trar of Friendly Societies, The rules of the savings banks 
of these three railway companies have been approved by 
the registrar. 
In post office By the 14th section of the 24 Vict. c. 14, the regula- 
savings bank. tions of the 7 & 8 Vict. c. 83, s. 10, though otherwise 
repealed, are to apply also to deposits of savings at the 
General Post Office, made by virtue of that Act. 
These regulations are identical with those contained in the 
48rd section of the 26 & 27 Vict. c. 87, and just recited. 
Neporit left By 26 & 27 Vict. c. 87 (“An Act to consolidate and 
hye Baie “amend the Laws relating to Savings Banks ”), s. 46, it 
is provided, that “ if any depositor in any savings bank 
“ (taking the benefit of that Act), being illegitimate, shall 
“ die intestate, leaving any person or persons who but for 
“ the illegitimacy of such depositor would be entitled to the 
“ money due to such deceased depositor, it shall be lawful 
“ for the trustees and managers of such savings bank, with 
“ the authority in writing of the barrister appointed to certify 
“ the rules of saving banks, to pay the money due to such 
“ deceased depositor to any one or more of such persons as 
“in their opinion would have been entitled to the same 
“according to the Statute of Distributions if the said 
“depositor had been legitimate, or if there be no such 
“ nerson, then it shall be lawful for the said trustees or 
“managers with the authority in writing of the said 
‘barrister, to pay the amount due to such deceased 
“ depositor to such person or persons as shall be approved 
“by the commissioners of Her Majesty’s Treasury, such 
“approval to be signified to the trustees and managers of 
“ the savings bank by the commissioners for the reduction 
“of the national debt.” 
Share in By 39 & 40 Vict. c. 45, s. 11, sub-sect. 5 (“ An Act to 
peorideok *" consolidate and amend the Laws relating to Industrial and 
Seale nil “ Provident Societies”), itis provided, that, “a member of 
“a society, not being under the age of sixteen years, may, 
“by writing under his hand, delivered at or sent to the . 
“ registered office of the society, nominate any person Ngput 
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“being an officer or servant of the society, unless such 
“ officer or servant is the husband, wife, father, mother, 
“ child, brother, sister, nephew, or niece of the nominator, 
“ to whom his shares in the society shall be transferred at his 
“ decease, provided that the amount credited to him in the 
“books of the society does not exceed fifty pounds, and 
“ may from time to time revoke or vary such nomination 
“ by a writing under his hand similiarly delivered or sent 
“but not otherwise, and every such society shall keep a 
“ book wherein the names of all persons so nominated shall be 
“ regularly entered, and the shares comprised in any such 
“ nomination shall be transferable to the nominee, although 
“ the rules of the society declare its shares to be generally 
“ not transferable ; and on receiving satisfactory proof of 
“the death of a nominator the committee of the society 
“shall either transfer the shares in manner directed on 
“such nomination, or pay to every person entitled there- 
“ under the full value of his interest, at their option, unless 
“the shares if transferred to any such nominee, would 
“ raise his interest in the society to an amount exceeding 
“two hundred pounds sterling, in which case they shall 
“ pay him the full value of such shares, not exceeding the 
“sum aforesaid.” And, by the following sub-section, it is 
further provided, that “if any member of a society, 
“ entitled to an interest in the society not exceeding fifty 
“pounds, dies intestate, and without having made any 
“ nomination under.this Act, which remains unrevoked at his 
‘death, such interest shall be transferable or payable 
“ without letters of administration to or among the persons 
“who appear to a majority of the committee, upon such 
“evidence as they may deem satisfactory, to be entitled 
“ by law to receive the same.” 
The “Provident Nominations and Small Intestacies 1000. aub- 
“ Act, 1883” (46 & 47 Vict. c. 47), extends the benefits rr ss 
conferred by the “ Friendly Societies Act, 1875,” the 
“ Industrial and Provident Societies Act, 1876” (just 
referred to), the “Trade Union Act Amendment Act, 
D 
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“ 1876,” the “ Trustees’ Savings Bank Act, 1863,” the Act 
7 & 8 Vict. c. 83 (being “An Act to amend the Law 
“relating to Savings Banks”) and the “ Government 
“ Annuities Act, 1882,” by substituting for 50/., 100/. as 
the maximum amount to be payable under the various 
provisions of those several Acts, whether to the nominee 


of the deceased depositor or member, or, in the absence 


of a nomination, if the depositor or member have died 
intestate, to the person who shall appear, upon satisfac- 
tory evidence to the directors, entitled by law to receive 
the same, without letters of administration. 

By the 4th section of the 6 & 7 Will. 4, c. 82 (“An Act 
“ for the Regulation of Benefit Building Socicties ”’), it is 
enacted, that “all the provisions of acertain Act made and 
“ passed in the tenth year of the reign of his late Majesty 
“ King George the Fourth, entitled ‘An Act to consolidate 
“and amend the Laws relating to Friendly Societies,’ 
“ and also the provisions of a certain other Act made and 
“ passed in the fourth and fifth years of the reign of his 
“ present Majesty King William the Fourth, entitled ‘An 
“* Act to amend an Act of the tenth year of his late 
“ «Majesty King George the Fourth, to consolidate and 
“amend tho Laws relating to Friendly Socicties,’ so far 
“as the same or any part thereof may be applicable to the 
“purpose of any benefit building society, and to the 
“framing, certifymg, enrolling, and altering the rules 
“ thereof, shall extend and apply to such benefit building 
“society and the rules thereof in such and the same 
“manner as if the provisions of the said Act had been 
“ herein re-enacted,” 

And by the 24th section of the 10 Geo. 4, «& 56, 
thus re-enacted, it is provided, that “in case any 
“member of any society shall die who shall be entitled 
“to any sum not exceeding twenty pounds, it shall be 
“lawful for the trustees or treasurer of such society, 
“and they are hereby authorised and permitted, if such 
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“ trustees or treasurer shall be satisfied that no will was 
“ made and left by such deceased member, and that no 
“letters of administration or confirmation will be taken 
“ out of the funds, goods and chattels of such depositor, 
“to pay the same at any time after the decease of such 
* member according to the rules and regulations of the said 
“ institution ; and in the event of there being norules and 
“ regulations made in that behalf, then the said trustees or 
“ treasurer are hereby authorised and permitted to pay and 
“ divide the same to and amongst the person or persons 
*“ entitled to the effects of the deceased intestate, and that 
“ without administration in England or Ireland and with- 
out confirmation in Scotland.” 

By the 29th section of the 87 & 38 Vict. c. 42 (“The 507. ina 
“ Building Societies Act, 1874”), it is enacted, that “ if ace 
“ any member of or depositor with a society under this Act 
“ having in the funds thercof a sum of money not exceeding 
“ fifty pounds shall die intestate, then the amount due may 
“be paid to the person who shall appear to the directors or 
“committce of management of the society to be entitled 
“under the Statute of Distributions to receive the same, 
“ without taking out letters of administration, upon the 
“ society receiving satisfactory evidence of death and a 
“ statutory declaration that the member or depositor died 
“ intestate, and that the person so claiming is entitled as 
“ aforesaid: provided that whenever the society after the 
decease of any member or depositor has paid any such 
“sum of money to the person who at the time appeared to 
“ be entitled to the effects of the deceased under the belief 
“ that he had died intestate, the payment shall be valid and 
“ effectual with respect to any demand from any other per- 
“son as next of kin, or as the lawful representative of such 
“deceased member or depositor against the funds of the 
“ society, but nevertheless such next of kin or representa- 
‘‘ tive shall have his lawful remedy for the amount of such 
“ payment as aforesaid against the person who has received 
“ the same.” 

D2 
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By the 7th section of “The Building Societies Act, 
“ 1874” (37 & 38 Vict. c. 42), “the Act of the sixth and 
“seventh years of his late Majesty King William the 
“Fourth, chapter thirty-two, intituled ‘An Act for the 
“Regulation of Benefit Building Societies,’ is repealed, 
“but this repeal shall not affect any subsisting society 
“certified under the said Act, until such society shall 
“have obtained a certificate of incorporation under this 
“ Act; and this repeal shall not affect the past operation 
“of the said Act, or the force or operation, validity or 
“invalidity, of any thing done or suffered, or any bond 
“or security given, or any right, title, obligation or 
“ liability accrued, or any proceedings taken thereunder, 
“ or under the rules of any society which has been certified 
“ thereunder.” 

By the 11th section of the 3 & 4 Vict. c. 110 (“ An Act 
“to amend the Laws relating to Loan Societies”), it is 
provided, that “in case any debenture holder, depositor, 
“ or other claimant entitled to receive any sum not exceed- 
“ ing fifty pounds, out of the funds of any such loan society 
“ shall die, it shall be lawful for the trustees or trustee 
“ thereof, from and after the expiration of three calendar 
“ months after the death of such debenture holder, depositor, 
“ or other claimant, if they shall be satisfied that no will was 
“ made and left by such deceased person, and that no letters 
“ of administration of the goods, chattels, rights and credits 
“ of such deceased person have or will be taken out, to pay 
“ the same to any person who shall appear to the said trustees 
“ or trustee to be the person or one of the persons entitled 
“under the Statute of Distributions to the effects of the 
“ deceased intestate, although no letters of administration 
“ shall have been taken out; and the payment of any such 
“sum of money shall be valid and effectual with respect to 
“ any demand of any other person as next of kin of such 
“ deceased intestate, or as the lawful representative of such 
“person against the funds of such society, or against the 
“ trustees, treasurer, or officers thereof; but nevertheless 
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“ such next of kin or representative shall have remedy for 
“ such money so paid as aforesaid against the person who 
“ shall have received the same.” 

This Act is made perpetual by 26 & 27 Vict. c, 56. : 

It is provided by 18 & 19 Vict. c. 63, s, 31, that “when Sums payable 

“on the death of any member of any certified friendly by friendly 
“ society, or any certified branch, or of any friendly society exceeding 50%, 
“already established, any sum not exceeding fifty pounds 
‘‘ shall become payable, it shall be lawful for the trustees 
“ for the time being of such society, if they shall be satisfied 
“ that no will was made and left by such deceased member, 
“and that no letters of administration or confirmation will 
be taken out of the funds, goods or chattels of such depo- 
“ sitor, to pay the same to the widower or widow of such 
“ member, as the case may be, or to the child of such 
member, if so directed by any rule of such society or 
“branches and in case there shall be no such direction, 
“then they may pay and divide the same to and amongst 
“ the person or persons entitled to the effects of the deceased 
“intestate, without taking out letters of administration 
“in England and Ireland, and without confirmation in 
“ Scotland.” 

“The Superannuation Act, 1887” (50 & 51 Vict, Sums rey 
c. 67), provides, sect. 8:—On the death of a person to ae 
whom any sum not exceeding 100/. is due from a public 
department in respect of any civil pay, superannuation, or 
other allowance, annuity or gratuity, then if the prescribed 
public department so direct, but subject to the regulations 
(if any) made by the Treasury, probate or other proof of 
the title of the personal representative of the deceased per- 
son may be dispensed with, and the said sum may be paid 
or distributed to or among the persons appearing to the 
public department to be beneficially entitled to the 
personal estate of the deceased person or to or among 
any one or more of them, or in case of illegitimacy 


to or among such persons as the department may think 
fit, &c., &e. 
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In the instances given no legal personal representation 
is required, although the deceased has left personal estate. 
But there are other cases of exception, in which the con- 
verse of this is adopted, and in these cases a legal personal 
representation is required, although the deceased has left 
no personal estate. 

If a deceased person has by will exercised 2 power 
of appointing personal estate, such will must be proved, 
although the deceased did not die possessed of or entitled 
to any property of his own, and although the personal 
estate so appointed by the will is administered neither by 
the ordinary nor the executor. 

Where a testator has a free power of disposition, it is 
provided by the 23 Vict. c. 15, s. 4, that “the stamp duties 
“payable by law upon probates of wills and letters of 
“ administration with a will annexed in England and Ire- 
“ Jand, and upon inventories in Scotland, shall be levied 
“and paid in respect of all the personal or moveable estate 
“ and effects which any person hereafter dying shall have 
“ disposed of by will, under any authority enabling such 
“ person to dispose of the same as he or she shall think fit ; 
“and for the purpose of this Act, such personal or move- 
“able estate and effects shall be deemed to be the personal 
“or moveable estate and effects of the person so dying in 
“respect of which the probate of the will or the letters of 
“ administration with the will annexed of such person are 
‘or is granted, or the inventory is or is required to be 
“exhibited and recorded, as the case may be, and such 
“estate and effects, and the value thereof, shall accord- 
“ingly be included in the affidavit required by law to 
“be made on applying for probate or letters of adminis- 
“tration in order to the full and proper stamp duty 
“ being paid.” 

And the 5th section further provides, that “the said 
“ Jast-mentioned duties shall be a charge or burden upen 
“the property in respect of which the same are so pay- 
“able, and shall be paid thereout by the trustees or owners 
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“‘ thereof to the person for the time being lawfully having 
“ or taking the burden of the execution of the will or tes- 
‘ taumentary instrument, or the administration or manage- 
“ment of the personal or moveable estate and effects of 
“the deceased, for the benefit of the persons entitled 
“to the personal or moveable estate and effects of the 
“ deceased.” 

If a deceased has left personal property, of which he was 
trustee only, a representation is required, so far as regards 
his legal interest in the fund, and consequently without 
respect to the actual amount of the trust property. 

By the 35th section of 48 Geo. 3, c. 149, it is enacted, 
that “the probate of the will of any person deceased, or 
“ the letters of administration of the effects of any person 
“ deceased, shall be deemed or taken to be valid and avail- 
“ able by the executors and administrators of the deceased 
“for recovering, transferring, or assigning any debt or 
“debts or other personal estate or effects, whereof or 
“ whereto the deceased was possessed or entitled either 
“ wholly or partially as a trustee, notwithstanding the 
“amount or value of such debt or other personal estate or 
“ effects, or the amount or value of so much thereof, or 
such interest therein, as was trust property in the deceased 
“(as the case may be) shall not be included in the amount 
or value of the estate in respect of which the stamp duty 
“ was paid on such probate or letters of administration.” 

So also a personal representation of a deceased person 
killed by accident may be taken, in order to bring an 
action for compensation, though the amount of such com- 
pensation will form no part of the personal estate of the 
deceased. (a) 

It is provided by 9 & 10 Vict. c. 93 (“An Act for com- 
“ pensating the Families of Persons killed by Accident”), 
s. 2, that the action (allowed by the Act) “ shall be for the 
“benefit of the wife, husband, parent, and child of the 
‘‘ person whose death shall have been so caused, and shall 


(2) Barnes vy. Ward, 9 C. B. 892; Blake v. Midland Railway (., 
21 L. J. Q. B, 233. 
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“be brought by and in the name of the executor or 
“administrator of the person deceased; and in every 
“ such action the jury may give such damages as they may 
“think proportioned to the injury resulting from such 
“death to the parties respectively for whom and for whose 
“ benefit such action shall be brought ; and the amount so 
“ recovered, after deducting the costs not recovered from 
“the defendant, shall be divided amongst the before- 
“ mentioned parties in such shares as the jury, by their 
“ verdict, shall fix and direct.” 

This Act has been amended by the 27 & 28 Vict. c. 95. 

By 56 Geo. 3 (c. 73 Local), and 384 & 35 Vict. (¢. 103), 
a fund was established for the benefit of the widows, 
children and relatives, of officers, and other persons 
belonging to the Department of the Customs. 

The fund is (now) raised by subscription upon the 
principle of life assurance, and is administered under rules 
made by virtue of the statutes above mentioned. 

The moneys payable under policies effected under the 
regulations are liable to estate duty, under the Finance 
Act, 1894 (ss. 1 and 2 (1) (¢)). The sums assured aro 
not considered to be aggregable under section 4, and each 
sum is treated as an estate by itself. 

In taking a grant, however, under section 16 (1), the 
money assured must be taken into account, 
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A WILL, in order to be entitled to probate in the English 
court, must be one which either disposes of personalty 
situate in England,(a) or contains an appointment of 
executor()) (and in the latter case its right to be proved 
is not affected by the circumstance that the executor may 
have subsequently renounced).(¢) A writing executed in 
the same manner as a will merely revoking a former 
testamentary disposition is not entitled to probate. F’raser, 
2 L. R. 40. 

If a will is limited to property in a foreign country it is 
not entitled to probate in this country.(d) 

But where a testator made two wills, one “ disposing 
‘of my property in Tasmania only, leaving my property in 
“ England to be disposed of by a separate will ;” and the 
other will “so far as regards my property in England,” 
and “confirming” the Tasmanian will, the court (per 
Lord Penzance) revoked the probate which had been already 
granted hero of the English will alone, and directed that 
probate of the two wills, as together constituting the will, 
should issue.(e) Recent decisions, however, if not at 


(a) Coode, 86 L. J. 129; and 1 L. R. 449. 

(0) Jordan, 37 LJ, 22; and1L,R.555. But see Barden, 1 L. R. 325. 
(0) Jordan, ante, 

(2) Coode, ante, 

(¢) Harris, 2 L. R. 83. 


What wills 
may be 
proved, 


Two wills. 
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variance with this view, at all events indicate that if the 
foreign will has no bearing on the English will or property, 
it is not necessary to prove the former.(a) 

If an executor be appointed he is entitled before all 
others to prove the will. 

An executor of a will is either expressly nominated or he 
is appointed such according to the tenor of the will. 

An executor according to the tenor is a person required 
or directed by the will to perform one or more of the duties 
of an executor, ¢.g., to pay the debts or to administer 
generally the estate of the testator.()) 

A person merely named as trustee without any duty 
being assigned to him, or any bequest to him, is not an 
executor according to the tenor.(c) 

Testator appointed his sister executrix, “ requesting my 
nephews F, P. and J. A. B, will act for or with this dear 
sister.” Held by Sir J. Hannen (president), that, although 
the sister did not survive testator, the nephews were 
executors according to the tenor.(d) 

Testator appointed his wife and two sons executors by 
will. One son having died, by codicil he appointed his 
wife and surviving son, and in place of his deceased son, 
G. B., trustees of his will, directing his said trustees, after 

(a) Seaman [1891] P. 2538; Fraser, 7b, 285; Mann, ib., 293; and 
Tamplin (1894) 2.39; Afurray [1896] P. 65, 

(6) Punchard, 2 1, R. 370; and the cases reviewed by Lord Penzance. 
See also Fraser, 2 I. R. 186. It is commonly understood in the registry 
that whenever a will contains a direction to pay debts, but no person is 
nominated to pay them, and after or before this direction all the personal 
estate is bequeathed to a person by name, that person is held to be the 
executor according to the tenor of the will. If personalty, however, is 
left to any person after or subject to payment of the testator’s debts, this is 
held to be no appointment of an exccutor. In foreign wills, where no 
executor is appointed, it is not the practice, as formerly, to consider the 
héritier or heir named in the will as such. Where a testator has ex- 
pressed a wish in his will that a person named by him shall administer 
his estate, that person will be held to be an executor. (Brown, 21. BR. 
111.) An universal legatee is not an executor as such. (7. H. Oliphant, 
1 Swabey & Tristram, 526.) 


(¢c) Lowry, 3 1. BR. 157. 
(d) Brown, 2 L. It. 110. 
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paying all his funeral and other expenses, to distribute his 
residue as stated in his will. G. B. held to be an executor 
according to the tenor. (¢) 

The executor’s title is not defeasible by bankruptcy, 1 
insolvency, or even felony.(/') 

Accordingly, where an executor (being residuary legatee) 
cut off a part of a will containing legacies, and thereby 
attempted to put 500]. into his own pocket, and which 
attempt at fraud be admitted, the court had no option but 
to decree probate 1o him with his co-executor.(g) 

An executor cannot be passed over by reason of his bad 
character merely.(h) 

In Edghill, 1890, the registrars ordered that a probate 
be revoked on the ground of the court of the testator’s 
domicile having expunged the executor’s name from a 
probate of the same will granted by that court. 

The general indefeasibility of the executorship has been 
broken into, in a small degree, by the 73rd section of the 
“Court of Probate Act, 1857.” By that section an executor 
may be passed over, if he be resident out of the United 
Kingdom at the time of his testator’s decease, and there 
shall appear to the court to be a necessity for or a con- 
venience in making a grant of administration (with the 
will annexed) to some other person. 

Lunacy, idiocy, and mental imbecility, are grounds upon 
which an executor may be excluded from probate (2). 

If a testator has, by his will, authorised another person 
to nominate an executor on his behalf, the appointment is 
equally binding on the court.() 


(¢) Lush, 13 P, D. 20, 

(f) Smethurst v. Tomlin and Banks, 2 Swabey & Tristram, 147. 

(9) Mary Hill, 6 Jurist, 350, 

(4) Samson, 3 L. R. 48. 

(¢) Hvans v. Tyler, 2 Robertson, 131; and vide “Grants for Use and 
“ Benefit,” post, 

(k) Cringan, 1 Hagg. 548; and Jackson and Gill v. Puulet, 2 Rob. 
345 ; see also A. H, Ryder, 2 Swabey & Tristram, 128. Ifa corporation 
aggregate be appointed executors, administration (with the will annexed) 
Will be granted to their syndic (#. Darke, 1 Swabey & Tristram, 517), 
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If a solicitor’s or a trading firm be appointed executors 
the appointment only applies to the members of the firm 
at the date of the will, unless a contrary intention is 
expressed in the will. 

As not only the title of the executor is founded upon 
his testator’s will, but as the latter also contains the specific 
rules and limits of his conduct in the administration of the 
estate, it is obvious that a proceeding should be required of 
him which shall procure for it a legal stamp and currency, 
by the confirmation of his title. 

Proving 8 This proceeding is called proving a will. The executor 

is sworn or affirmed (as the case may be) to the truth 
and due performance of the will, in a document called an 
oath. 

By rule 47, in non-contentious business (1862), it is 
directed, that “ the usual oath of administrators, as well as 
“ that of executors and administrators with the will, is to 
“be subscribed and sworn by them as an affidavit, and 
“ then filed in the registry.” 

By rule 49 (1862), it is directed, that “every will, copy 
“of a will, or other testamentary paper, to which an 
“ executor or administrator with the will is sworn, must be 
“marked by such executor or administrator, and by the 
“ nerson before whom he is sworn.” 

For the form of the oath, see Appendix V., No, 72. 

In this oath the executor is bound to specify the day 
“on” which the testator died. If this cannot be done, 
though the fact of the decease be certain, the registrars, 
upon satisfactory explanation that a more precise date 
cannot be given, will allow the grant to issue. 

The 48th rule (1862) directs, that “the registrars may, 
“in cases where they deem it necessary, require proof in 
“ addition to the oath of the executor or administrator of 
“ the identity of the deceased, or of the party applying for 
“ the grant.” 

Delay to be The 45th rule (1862) directs, that “in every case where 
explained, « probate or administration is for the first time applied for 
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“ after the lapse of three years from the death of the de- 
“ ceased, the reason of the delay is to be certified to the 
“registrars, Should the certificate be unsatisfactory, the 
“ registrars are to require such proof of the alleged cause 
“ of delay as they may see fit.” 

For the form of a certificate, see Appendix V., No. 49. 
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The executor also makes an affidavit of property for Affidavit of 


the use of the Commissioners of Inland Revenue; and PrPY: 


where the deceased died before the 2nd August, 1894, 
that is to say, previously to the Finance Act of that year 
coming into operation, and the value of the estate in 
respect of which probate duty is charged exceeds 
10,000/., he is also required to deliver a separate state- 
ment of the value of the property impressed with the 
estate duty payable under the Customs and Inland 
Revenue Act, 1889. 

It is provided by “The Customs and Inland Revenue 
“ Act, 1880” (43 Vict. c. 14), s. 10, sub-s. 1, that 
“together with the affidavit to be required and received 
“ from the person applying for a probate in England, in 
“ conformity with sect. 38 of the Act passed in the 55th 
“year of the reign of King George the Third, c. 184, 
there shall be delivered an account of the particulars of 
“ the personal estate for or in respect of which the probate 
“is to be granted, and of the estimated value of such 
particulars,” 

It is provided by “The Customs and Inland Revenue 
“ Act, 1881” (44 Vict. c. 12), that this affidavit “shall 
“ extend to the verification of the account of the estate and 
“¢ effects, and shall be in accordance with such form as may 
“be prescribed by the Commissioners of Her Majesty’s 
“Treasury ; and the Commissioners of Inland Revenue 
“ shall provide forms of affidavits stamped to denote the 
“ duties payable under the Act.” 


The Finance Act, 1894 (57 & 58 Vict. c. 30), abolished Rinanee Act, 


the then existing probate duty, account duty, and estate ' 
duty, and constituted a new duty called Estate duty which 
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is payable on all property real or personal, settled or not 
settled, passing on the death of a person dying after the 
commencement of the Act, ie, after the Ist August, 
1894. 

Under section 8 (8) of this Act the executor is required 
to specify in accounts annexed to the Inland Revenue 
affidavit all the property in respect of which estate duty 
is payable upon the death of the deceased, but is account- 
able only for the estate duty in respect of the personal 
property (wheresoever situate) of which the deceased was 
competent to dispose at his death. 

Where the deceased died before the commencement of 
the Act, the pre-existing duties continue to be payable as if 
the Act had not passed. 

For particulars of the various forms of Inland Tevenue 
affidavit, see Appendix V. 

If the whole of the testator’s personal estate is situate in 
England, the probate will confer no power to administer 
any liek than the estate so situate.(a) 

But if the testator, being domiciled in England at the 
time of his death, has in addition to his English personalty 
left other effects allio are situate in Scotland, or in Scot- 
land and Ireland conjointly,()) the probate can be made 
at once applicable to and inclusive of the whole of his per- 
sonal property within the United Kingdom. 

In order that this privilege may be obtained, the 14th 
and 17th sections of “ The Confirmation and Probate Act, 
" 1858” (21 & 22 Vict. c. 56), empower the Court of Pro- 
bate in England to state upon the grant that the deceased 
was domiciled in England. 

And it is further provided by the 15th section of that 
Act, that “In any of the aforesaid cases, where the 
“ deceased person shall be stated in or upon the probate or 


(a) Hither actually or virtually under Probate and Administration 
(India) Act, 33 Vict. c. 5, 8,1, 

(b) If the testator has left English and Irish property only, a tifferent 
Btatute applies ; see pust, snd “ Resenling.” 
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“letters of administration to have been domiciled in 
‘‘ England or in Ireland, as the case may be, such probate 
“or letters of administration shall, for the purpose of 
“securing the payment of the full and proper stamp 
“ duties, be deemed and considered to be granted for and 
“in respect of the whole of the personal and moveable 
“ estate and effects of the deceased in the United Kingdom, 
“ within the meaning of the Act of Parliament passed in 
“the fifty-fifth year of the reign of King George the 
“ Third, chapter one hundred and eighty-four, and of all 
“ other Acts of Parliament granting or relating to stamp 
“ duties on probates and letters of administration in England 
“ and Ireland respectively ; and the affidavit required by 
“aw to be made on applying for probate or letters of 
“ administration in England or Ireland, as to the value of 
“the estate and effects of the deceased, and also, where 
“the commissary shall in manner aforesaid find that the 
“ deceased was domiciled in Scotland, the inventory re- 
“ quired by law to be exhibited and recorded in the proper 
“ commissary court in Scotland before obtaining confirma- 
“ tion or intermitting with or entering upon the possession 
“or management of the personal or moveable estate or 
“effects of the deceased in Scotland, shall respectively 
“ extend and include the whole of the personal and move- 
“ able estate of the deceased person in the United Kingdom, 
“and the value thereof; and the stamp duties for the 
“time being chargeable upon any probate or letters of 
“administration, and on inventories respectively, shall be 
“ chargeable upon any probate or letters of administration 
“to be granted, and any inventory to be exhibited and 
“ recorded as aforesaid, respectively, for and in respect 
“of the whole of the personal and moveable estate and 
“ effects of the deceased in the United Kingdom, and the 
“ value thereof ; and the said affidavit shall also separately 
“ specify the value of the said estate and effects in Scot- 
land.” 


And by the seventeenth section of the same Act it is 
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provided, “That in any case where, on applying for pro- 
“bate or letters of administration, it shall be required to 
“be stated as aforesaid, that the deceased was domiciled 
“in England, or in Ireland, the affidavit so as aforesaid 
“ required by law shall specify the fact according to the 
“ deponent’s belief, which shall be sufficient to authorise 
“ the same to be so stated in or upon the probate or letters 
“ of administration: provided also, that any such state- 
“ ment, and the interlocutor of the commissary finding that 
“ the deceased was domiciled in Scotland, shall be evidence, 
“ and have effect for the purpose of this Act only.” 

By rule 74 (1862) whenever a grant of probate or of 
letters of administration is made under statute 21 & 22 
Vict. c. 56, for the whole personal estate and effects of a 
deceased within the United Kingdom, it must appear by 
the affidavit made for the Inland Revenue Office, that the 
testator or intestate died domiciled in England, and that 
he was possessed of personal estate in Scotland, other than 
that excluded by 22 & 23 Vict. c. 80, and the value of 
such personal estate must be separately stated in such 
affidavit. In case any portion of the personal estate be in 
Ireland, the value of such property must also be separately 
stated. Upon all such grants a note or memorandum 
must also be written and signed by one of the registrars to 
the effect that the testator or intestate died domiciled in 
England. 

This is called notation of the deceased’s domicile. 

If the executor is desirous of this notation for the pur- 
pose of including personal estate of the deceased in Scot- 
land, the oath must be prepared in accordance with the 
Form No. 114. 

The probate is afterwards made operative in Scotland 
in the manner provided by the Confirmation and Probate 
Act, 1858 (21 & 22 Vict. c. 56). 

The same reciprocal power of operation in England is 
given to Scotch confirmations by sections 12 and 13 of the 
same Act, and 39 & 40 Vict, c. 70, 8, 41, 
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Provision is made by the Probate Act (Ireland), 1857, Resealing 
20 & 21 Vict. c. 79, for sealing English and Irish grants lah 
in Ireland and England respectively, so as to give ‘them a 
reciprocal operation in either country. As the English 
and Irish law with regard to execution of wills and rights 
of representation are identical no question of domicile arises 
here, and a notation of domicile will not be required unless 
the grant is also going to be made operative in Scotland. 

See also “ Resealing ” and “ Practice.” 

It is provided by the 28th section of “The Customs and Deduction of 

“ Inland Revenue Act, 1881” (44 Vict. ¢. 12), that “on oer 
“and after the Ist day of June, 1881, in the case of a 
“person dying domiciled in any part of the United 
“ Kingdom, it shall be lawful for the person applying for 
“the probate to state in his affidavit the fact of such 
“ domicile, and to deliver therewith, or annex thereto, a 
“ schedule of the debts due from the deceased to persons 
“resident in the United Kingdom, and the funeral ex- 
“ penses ; and in that case for the purpose of the charge 
“of duty on the affidavit the aggregate amount of the 
“debts and funeral expenses appearing in the schedule 
‘* shall be deducted from the value of the estate and effects 
“as specified in the account delivered with or annexed to 
“ the affidavit.” 

The same section defines in the following manner the 
debts which may be deducted. “ Debts to be deducted 
“under the power hereby given shall be debts due and 
“ owing from the deceased, and payable by law out of any 
“part of the estate and effects comprised in the affidavit, 
“and are not to include voluntary debts expressed to be 
“ payable on the death of the deceased, or payable under 
“any instrument which shall not have been bond fide 
“ delivered to the donee thereof three months before the 
“death of the deceased, or debts in respect whereof any 
“real estate may be primarily liable, or a reimbursement 
“ may be capable of being claimed from any real estate of 
‘ the deceased, or from any other estate or person.” 

E 
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The same section also defines that “ the funeral expenses 
“to be deducted under the power thereby given shall 
“ include only such expenses as are allowed as reasonable 
“ funeral expenses according to law.” 

By reference to the Finance Act, 1894, it will be observed 
that in the case of a person dying after the commencement 
of the Act, the power to {deduct debts, &., no longer 
depends upon the domicile of the deceased. 

Wills of By the Ist section of 24 & 25 Vict. c. 114, it is enacted, 

ea as. that “covery will and other testamentary instrument made 

abroad, “ out of the United Kingdom by a British subject (what- 
“ ever may be the domicile of such person at the time of 
“making the same, or at the time of his or her death) 
“shall, as regards personal estate, be held to be well 
“ executed for the purpose of being admitted in England 
“and Ireland to probate, and in Scotland to confirmation, 
“if the same be made according to the forms required 
“ either by the law of the place where the samo was made, 
“or by the law of the placo where such person was 
“ domiciled when the same was made, or by the laws then 
“in foree in that part of Her Majesty’s dominions where 
“he had his domicile of origin.” 

In the first category defined by the Act are contained 
wills of British subjects which are valid by the law of 
the place where they were made, or by the law of the 
place whero the testators were domiciled when the wills 
were made. 

In order to obtain probate of a will of this description, 
besides the usual formalities, an affidavit must be filed, 
showing the validity of the will by the foreign law. 

In the second category are contained wills of British 
subjects which are valid by the law then in force in that 
part of Her Majesty’s dominions where the testators had 
their domicile of origin. 

In order to obtain probate of a will of the last-mentioned 
description, besides the usual formalities, an affidavit is 
required showing where the testator had his domicile of 
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origin, and (in certain cases) that the will is valid by the 
law of the country of that domicile. 

In all cases where this Act is invoked evidence of the 
testator’s British status must be furnished. 

See Forms of Affidavit Nos, 14, 15, and 16, Appendix V. 

If the will exists in duplicate, the executors will prove Duplicate 
one part only. They will, however, be called upon to We 
produce the other part ; though, as I havo said, it is not 
required to be proved. 

If the other part cannot be produced, its absence will Revocation 
have to be satisfactorily accounted for. In respect of tho bY the dex 
absence of the other part, a question of law may arise. et and 
For if one part is destroyed by the testator, or in his i aaa 
presence and under his directions with tho intention of 
revoking it, the will is thereby revoked, and the other 
part is not entitled to probate. 

If there be a codicil or codicils, such codicil or codicils Codicila | 
must: be proved with the will. PLL aes 

There is an exception to this rule where a codicil is Exception. 
litigated, which in no way alters the appointment of 
executors, and where there is a necessity or a reason for 
administering the estate sub modo without delay.(a) 

In such a case probate is granted of the will only to the Probate of 
executors therein named, the question of the validity of Wil without 
any codicil thereto being reserved. Such a probate of codicil 
course does not empower the executor to distribute the 
residue of the estate. 

Probate has been granted of a will and certain codicils 
only where there were other codicils in India, power being 
reserved to the executor of proving the latter when they 
should arrive in England, and he undertaking to do so.(D) 


If there be several executors, one may prove alone, Power 
reserved to 

(a) Lord Sondes, June, 1836; also James Boatwright, December, 1835 ; 

Sir James H. Craig, March, 1812; and Henry Hope, March, 1812, In 

Peter Cowcher, the court granted probate of a will in common form with- 

out any reference to a disputed codicil (June, 1828). See also Meay v. 

Cowcher, 2 Hagg, p. 249. 
(>) Robarts, 3 L. R. 110, 
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without notice to the others, and in this case a power is 
reserved by the court to grant probate to the latter when- 
ever they or any of them shall duly apply for the same. 
In these cases a copy of the account of the personal estate 
of the deceased annexed to the Inland Revenue affidavit is 
filed in the registry. 

But this reservation of power can only be made to an 
executor who is equal in degree. Therefore when an 
executor for life takes probate, power is not reserved to the 
executor substituted upon his decease. 

The executor to whom this power is reserved may at any 
time, either during the lifetime or after the death of the 
other executor, prove the testator’s will. 

The grant is called a double probate. 

For the form of oath, see Appendix V., No. 73. 

A double probate is usually taken under the same sum, 
the executor swearing the estate under the same amount ag 
his co-executor had previously done. 

Occasionally it is by the permission of the court taken 
under a less sum. (a) 

A will proved in Ireland and re-sealed in England by 
one executor. He dies. Double prubate may be granted 
by the English court, reciting the grant and the death of 
the first executor (as in Cosford deceased, 1877). 

It was always the practice to allow a feme coverte 
executrix to take probate without notice to her husband, 
although in one case a “ Master of the Rolls” expressed 
strong disapproval of this “as an irregular course of 
“practice, to which the attention of the Probate Court 
“ought to be called.” However, now by the 45 & 46 Vict. 
c. 75, s. 18, no joinder of the husband is necessary. 

Where a husband dissented the court excluded a feme 
coverte executrix, and granted probate to her co-executor 
without her.(b) 


(a) Bell, 2 L. R. 247, 248, 
(6) Pemberton and M‘Gill by his attorney v. M Gill, 11th December, 
1855; Clerke v. Clerke, 6 L. R. 108, 
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Probate is granted to one executor on the renunciation 
of the other or others. 

Probate is granted to all the executors, no matter what 
the number may be. 

In the aforegoing remarks I have assumed the will or Condition of 
codicil, of which I have spoken, to be intact and uninjured. Reese 
Should this, however, not be so, there are still cases where 
the court deals with such a will in common form. 

Where a will had been torn in pieces after the testator’s 
death, and the pieces had been found, the court, after 
directing them to be pasted together, granted probate of the 
will in common form. (c) 

If there is anything which induces the court to suspect 
an irregularity or defect in the execution of a will or 
codicil, or if there are interpolations, erasures or alterations 
which are not sufficiently verified, the court will satisfy 
itself by calling for affidavits to support or elucidate such 
will or codicil. (See post.) 

I have hitherto spoken of original wills, but if the will Probate of 
has been previously proved and deposited in the court of eaeut el 
another jurisdiction, it is competent to the executor to prove 
an authentic copy, ze. an exemplification or office copy, 
loco originals. 

A will need not consist of one document only. There Probate of a 
may be two wills not inconsistent with each other(d), or Myotis 
there may be two or more testamentary papers, both or all more papers. 
executed as required by the statute, which being read 
together show a sufficient consensus to constitute one sole 
will, not a will and codicils.(e) 

In these cases the court grants probate of the will as 
contained in these papers. 

Under other circumstances also probate may be taken of Probate of 
a codicil only. codicil only, 


(c) Knight v. Cook, 1 Lee, 413, 414. 

(d) Griffith, 2 L. R. 458; Levnage v. Goodran, 1 L, R, 57; Harris 
21. BR. 83; Fenwick, 1 L. R. 319. 

(¢) Morgan, 1 L. R. 323; 36 L. J. 64; Harris, 2 L, R, 83; 391. J 
48; Petchell, 8 L, R. 153; Donaldson, 3 L. R, 45, 
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Where a will and first codicil were not forthcoming after 
the testator’s death, the court granted probate of his second 
codicil, it not having been revoked by any of the modes 
indicated by the 20th section of the 1 Vict. c. 26.(a) 

So also where a will was not forthcoming at the testator’s 
death, the court granted probate of a codicil upon precisely 
the same ground.()) 

So also where the will had been revoked, viz. by 
destruction, the court granted probate of a codicil alone.(c) 

The court will include in its probate any papers incor- 
porated in the will by the testator’s reference. (See post.) 

In that case probate is taken of the will as contained in 
the will itself and the incorporated paper or papers. 

When all preliminaries of these kinds have been arranged 
to the satisfaction of the court, probate of the will is 
granted. 

By Rule 43 (Principal Registry) it is provided, that 
“no probate or letters of administration with the will 
“annexed shall issue until after the lapse of seven days 
“from the death of the deccased, unless under the direction 
“of the Judge, or by order of two of the registrars,” ie., 
the probate may not issue at an earlier date than the eighth 
day after the death of the testator, the day of his death 
being included. 

By Rule 51 (District Registries) a like order may be 
made by one of the registrars of the principal registry 
when a grant is applied for at a district registry. 

If a codicil have been discovered at a period subsequent 
to probate of a will being taken, a separate probate of that 
codicil will be granted to the executor, provided it docs not 


(a) Black v, Jobling, 1 L. R, 685 ; 88 L, J. 74, Also note the case of 
Gardiner v. Courthorpe, 12 P, D. 14, where probate was decreed of a 
document of a codicillary character alone, as of a “ substantive testamentary 
document,” the only other papers found being the drafts of two wills about 
which no evidence was forthcoming, either as to their execution or revooa- 
tion. (Butt, J., Oct, 1886.) 

(2) Savage, 2 L, R. 80; 380 L, J. 25, 

(¢) Turner, 2 L, R, 404 et seg, 
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repeal or alter the appointment of executors made in the 
will.(d@) If different executors are appointed by the 
codicil, the probate of the will must be brought in and 
revoked, and a new probate will be granted of the will and 
codicil together.(¢) A similar rule applies where letters 
of administration (with will) have been granted, and the 
title to the grant is affected by the codicil. 


It is most usual, as may be supposed, for the court to Probate of 
earlier will, 


grant probate of the will latest in date ; but if the parties 
interested under such will have been cited to propound it 
and do not do so, the court grants probate in common form 
of the one preceding it in date.(/') 
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So also if the later will be conditional, e.y., on an event Conditional 


which never occurred, tho earlier one will be proved.(g) 

It is difficult to define accurately what is or is not, in 
the opinion of the court, a conditional will. For instance, 
the following will was held not to be conditional. “On 
“leaving this station for T. and M., in case of my death 
“on the way, this is a memorandum of my last will.” 
Testator did not die on that journey, nevertheless the will 
was admitted to probate.(h) 


In case of two persons making a joint will it is proved Joint wills. 


on the death of the first dying ; and again on the death of 
the survivor as that of the latter. 

Notice should be given to the record keeper at the probate 
registry on the first occasion of the will being proved, to have 
it entered in the calendar of wills deposited during lifetime, 
otherwise the trace of it as the will of the survivor may be 
lost. 

Where two persons made a joint will containing a proviso 
that it was not to take effect until the death of both, it was held 
not to be entitled to probate until the death of the survivor. 

(d) Langdon v, Rooke, 1 Notes of Cases, 254; Wm, Beatson, 6 Notes 
of Cases, 13, 

(c) See post, “ Revocations.” 

(f) Palmer and Brown vy. Dent and others, 7 Notes of Cases, 556, 


(9) Hugo, 36 L. T, 518, 
(h) Mayd, 6 L, R. 17. 
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The probate granted to executors whose appointment is 
general and absolute is also itself general and absolute in 
its powers. It extends over all personal estate situate 
within the reach of the court, and does not terminate even 
necessarily by the death of the executors, but may be con- 
tinued, as we shall see, to an indefinite period, by the chain 
of executorship. 

If the executor be appointed during his life, or the 
executrix be appointed during her widowhood, the same 
absolute powers are given, but care is taken to show in the 
probate that its duration is limited to the period of the 
appointment. 

It generally happens that when an executor is appointed 
during life, or an executrix during widowhood, another 
executor is also appointed, whose office is to take effect 
upon the death of the executor, or the re-marriage of the 
executrix. The probate which has been granted, in the 
cases which I have described, ceases upon the death of the 
executor or the marriage of the executrix, and the executor, 
whose office then commences, may procure probate to be 
granted to him. (See post, p. 64.) 

The 28 & 29 Vict. c. 72, “The Navy and Marines 
(Wills) Act, 1865,” contains the following provisions for 
the regulation of wills made by seamen and marines :— 


3, A will made after the commencement of this Act by 
any person at any time previously to his entering into 
service as a seaman or marine(a) shall not be valid to pass 
any wages, prize money, bounty money, grant or other 
allowance in the nature thereof, or other money payable 
by the Admiralty, or any effects or moncy in charge of 
the Admiralty. 


(2) The term “seaman or marine” means, under this Act, a petty 
officer, seaman, non-commissioned officer of marines or marine, or other 
person forming part in any capacity of the complement of any of Her 
Majesty's vessels, or otherwise belonging to Her Majesty's naval or marine 
force, exclusive of commissioned, warrant, and subordinate officers, and 
assistant engineers and of Kroomen, 
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4., A will made after the commencement of this Act by 
any person while serving as a seaman or marine shall not 
be valid for any purpose if it is written or contained on or 
in the same paper, parchment or instrument with a power 
of attorney. 


5, A will made after the commencement of this Act by 
any person while serving as a seaman or marine, or when 
he has ceased so to serve, shall not be valid to pass any 
wages, prize money, bounty money, grant or other allow- 
ance in the nature thereof, or other money payable by 
the Admiralty, or any effects or money in charge of the 
Admiralty, unless it is made in conformity with the fol- 
lowing provisions :— 

(1.) Every such will shall be in writing, and be exe- 

cuted with the formalities required by the law of 
England in the case of persons not being soldiers 
in actual military service or mariners or seamen 
at sea: 

(2.) Where the will is made on board one of Her 
Majesty’s ships, one of the two requisite attest- 
ing witnesses shall be a commissioned officer, 
chaplain, or warrant or subordinate officer be- 
longing to Her Majesty’s naval or marine or 
military force : 

(3.) Where the will is made elsewhere than on board 
one of Her Majesty's ships, one of the two 
requisite attesting witnesses shall be such a 
commissioned officer or chaplain or warrant or 
subordinate officer as aforesaid, or the governor, 
agent, physician, surgeon, assistant surgeon or 
chaplain of a naval hospital at home or abroad, 
or a justice of the peace, or the incumbent, curate 
or minister of a church or place of worship in the 
parish where the will is executed, or a British 
consular officer, or an officer of customs, or a 
notary public. 
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A will made in conformity with the foregoing provisions 
shall, as regards such wages, money or effects, be deemed 
to be well made for the purpose of being admitted to pro- 
bate in England; and the person taking out representation 
to the testator under such will shall exclusively be deemed 
the testator’s representative with respect to such wages, 
money or effects. 


6, Notwithstanding anything in this or any other Act, 
a will made after the commencement of this Act by a 
seaman or marine while he is a prisoner of war shall 
(as far as regards the form thereof) be valid for all pur- 
poses if it is made in conformity with the following 
provisions :— 

(1.) If it is in writing and is signed by him, and his 
signature thereto is made or acknowledged by 
him in the presence of and ig in his presence 
attested by one witness, being either a com- 
missioned officer or chaplain belonging to Her 
Majesty’s naval or marine or military force, or a 
warrant or subordinate officer of Her Majesty’s 
navy, or the agent of a naval hospital, or a 
notary public: 

(2.) If the will is made according to the forms required 
by the law of the place where it is made: 

(8.) If the will is in writing and executed with the 
formalities required by the law of England in 
the case of persons not being soldiers in actual 
military service or mariers or seamen at sea. 


”, Notwithstanding anything in this Act, in case of a 
will made after the commencement of this Act by any 
person while serving as a marine or seaman, and being 
either in actual military service or a mariner or seaman 
at sea, the Admiralty may pay or deliver any wages, 
prize money, bounty money, grant, or other allowance 
in the nature thereof, or other money payable by the 
Admiralty, or any effects or money in charge of the 
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Admiralty, to any person claiming to be entitled thereto 
under such will, though not made in conformity with 
the provisions of this Act, if, having regard to the special 
circumstances of the death of the testator, the Admiralty 
are of opinion that compliance with the requirements of 
this Act may be properly dispensed with. 

The following are the persons whose wills may be con- Persons ex- 

sidered to be exempt from the operation of the Act :— ie oeauon 
1, Admirals or Flag Officers. 2. Commodores. 3. Cap- of the Act, 
tains. 4. Commanders. 5. Lieutenants. 6. Masters. 
7. Second Masters. 8. Pilots. 9. Physicians. 10, Sur- 
geons. 11. Assistant Surgeons. 12. Chaplains. 13. 
Secretaries to Flag Officers. 14. Inspectors of Hospitals. 
15. Deputy Inspectors of Hospitals. 16. Inspectors of 
Machinery. 17. Chief Engineers. 18. Assistant En- 
gineers. 19. Mates. 20. Naval Instructors. 21. Pay- 
masters. 22, Assistant Paymasters. 23, Boatswains. 
24. Gunners. 25. Carpenters. 26. Commissioned Officers 
of Marines. 

If the will be valid under this Act, whether moneys be 
due or not, general probate of the will will be granted. 

If, however, the will be not valid to puss the testator’s 
pay or prize money, the latter are excluded from the 
operation of the probate.(a) 

Members of the coastguard service are subject to this Act Coastguards, 
for the reason that, although employed ashore, they are 
borne upon the books of a ship. Pensioners of the navy Naval 
or marines also come under the operation of this Act. imei 

In all cases-where the wills of persons subject to this Act 
are offered for probate a certificate (endorsed on the will) 
must be obtained from the inspector (at the Admiralty) of 
seamen’s wills that there is no objection to probate issuing. 

(Vide Appendix I.) 

A probate does not necessarily expire with the death of Chain or 

the grantee. An executor having taken probate of his (rem 


of executor- 
own testator’s will becomes executor, zpso facto, not only ship. 


(2) See “ Limited Administrations,” chap, 6, sects. 6 and 6. 
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Tranemission of that will, but also of the will of any testator, of whom 


upwards, 


Transmission 
downwards, 


the other was sole or surviving executor, and so on, ad 
infinitum, upwards.(a) 

The condition of this rule, however, is, that the will of 
each testator shall have been duly proved in the same 
court,(6) or what is equivalent to the same court, 2.2., 
either in the present High Court or in the Probate Court, 
or in any of the ecclesiastical courts of England which 
that court superseded, provided that the grant, if a diocesan 
grant, be not restricted in its scope, for in that case a 
grant “for goods not covered,” as provided for by the 
88th section of the Probate Court Act, would be necessary. 

A grant of probate made before 1858 in an ecclesiastical 
court, such, for instance, as the Exchequer Court of York, 
does not always transmit the executorship generally, owing 
to its limitation to the personal estate within its immediate 
jurisdiction. 

By the 86th section of the Probate Court Act, 1857, 
“ all (7.2,, unrevoked grants of probates and administra- 
“ tions made before the commencement of this Act), which 
“ may be void or voidable by reason only that the courts 
“ from which respectively the same were obtained had not 
“ jurisdiction to make such grants, shall be as valid as if 
“ the same had been obtained from courts entitled to make 
“such grants.” And the 87th section of the same Act 
provides that “egal grants of probate and administration 
“ made before the commencement of this Act, and grants of 
“ probate and administration made legal by this Act, shall 
“have the same force and effect as if they had been 
“ granted under this Act.” 

The office of executor is transmissible downward’ equally 
ad tnjinitum, provided the same condition be observed, viz., 
that his executor make a will, which shall be afterwards 


(a) J. Perry, 2 Curt. 655. 
(6) Jermyn v. Baster, 6 Sim, 568; contra, Fowler vy. Richards, 
5 Russell’s Chanc, Rep, 39; Gaynor, 1 L, R. 726; 17 W. RB. 1008, 
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duly proved, and in each case the chain of representation 
is taken up or handed down, not only in the case of a sole 
executor, but of many, where the survivor of them dies 
testate.(c) 

The executorship of the will of a jeme coverte (made Transmission 

ah a or eee of executor- 
under a power, or with the consent of her husband) may ship of will of 
be carried downwards from her, through her executor, to jens a“ 
the same extent and under the same conditions as any | 
other executorship.(d) 

The chain of executorship is also extended upwards, Transmission 
through the medium of a feme coverte executrix, who has hip, crongti 
made her will by the common law, and has appointed an eae 

‘ oe upwards, 
executor jure representationis, and for the purpose of con- : 
tinuing the chain of representation.(e) 

Previously to the 19th April, 1887 (the date of the 
amended rules with regard to probate of wills of married 
women), in order to perfect the chain through a feme 
coverte executrix, it was required that the probate should 
contain an express limitation, referring to the testatrix’s 
executorship, and if that had not been done, a separate and 
additional probate containing such limitation was required, 
or the first probate was amended, otherwise the chain was 
broken. But the whole practice as regards the wills of 
femes covertes is now changed. Butt, J.,on motion, ordered 
that general probate of a married woman’s will be granted 
to the executor.( /) 

As a necessary consequence of that decision, !the old 
restrictions and limitations in dealing with married 

(c) W, Smith, 3 Curt. 31. 

(2) R vy. Beer, 2 Roberts, 351, 

(¢) Birkett v. Vandercom, 3 Hagg. E, R. 750, 751; Barr vy. Carter, 

2 Cox, 429; Scammell v, Wilkinson, 2 East, 558; Stevens vy, Bagwell, 
15 Ves, 155, 156; Rachel Bayne, Weekly Reporter, August 7, 1858, 815; 
John Hughes, 4 Swa, & Trist, 210; 39 L. J. 165; Richards, 1 P. D, 156; 
Martin, 3 Swa, & Trist.1; 32 L, J.65; Bridger, 4 P, D, 80; Williams’ 
Law of Executors, part 1, book 2, chap. 1, sect. 2; and book 3, chap. 4. 


See “ Limited Probates,” post, 
(f) Re Prive, 12 P, D, 187, 
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women’s wills in the probate registries were removed, and 
the new rules and orders to meet such cases were issued. 
(See post.) 

The chain of exccutorship is not broken by reason that 
the executor has proved his testator’y will through an 
attorney :(a) nor if the proving attorney die in the life- 
time of the executor. 

When thero are more executors than one, the trans- 
mission of the executorship is made through the surviving 
executor, he having, of course, taken probate of the will. 

The question of survivorship, which is not so simple as 
it might be imagined, is determined differently according 
as a new principle created by the Probate Court Act, 1857, 
or an old principle of the prerogative court left in existence 
by that Act, is to be held to apply. 

Under the new law made by the statute, where there 
are more executors than one, the transmission is competent 
only through the acting executor, or tho survivor of the 
acting exccutors. 

The 79th section of the Court of Probate Act, 1857, 
provides, that “where any person, after the commence- 
“ ment of the Act (ae. after the 11th January, 1858), re- 
“nounces probate of the will of which he is appointed 
“ executor or one of the executors, the rights of such person 
“in respect of the executorship shall wholly cease, and the 
“ representation to the testator and the administration of 
“his effects shall and may, without any further renuncia- 
“tion, go, devolve and be committed in like manner as if 
“ such person had not been appointed executor.” 

By the construction of the words of this section, a re- 
nunciation of probate operates in the sense of expunging 
the name of the renouncing executor from the will.(b) 

The right of transmission is thus given to the proving 


(a) Donna Maria Vea Murgena, 9 P, D. 236; and see Bayard, 1 
Roberts, 768, 

(b) See the words of the Judge in R. vy. Noddings, 9 Weekly Reporter, 
p. 40. 
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executor, or the survivor of the proving executors, and the 
renunciation of the actual survivor, who has not proved, 
has the same effect, whether it be made after the death or 
in the lifetime of tho proving executor or executors. 
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And by the 16th section of the Court of Probate Act, Executorship, 


1858, it is further enacted, that “whenever an executor 
“ appointed in a will survives the testator, but dies without 
“ having taken probate, and whenever an executor named 
“in a will is cited to take probate, and does not appear to 
“ such citation, the right of such person in respect of the 
“ executorship shall wholly cease, and the representation 
“ to the testator, and the administration of his effects, shall 
“and may, without any further renunciation, go, devolve 
“and be committed in like manner as if such person had 
“ not been appointed executor.” 

Thus, the death of one executor out of several without 
having proved his testator’s will, or the non-appearance 
by one executor out of several to a citation, has the legal 
effect of expunging his name, as in the preceding case of 
renunciation. 

The right of transmission under these circumstances 
belongs only to the proving executor, or the survivor of 
the proving executors. 

In those cases where the renunciation of an executor has 
been made before the 11th January, 1858, the transmission 
of the executorship can only be made through a proving 
executor who has survived both or all the other executors, 
whether they have renounced or proved. 

See also Chain of Executorship, how broken, Chap. VII. 

The transmission of the executorship is evidenced by the 
existence and production of each independent probate.(c) 


(c) Formerly the court would grant administration with the will 
annexed of a remote testator to an executor in whom the representation 
was vested by transmission: Thomas v. Baker, 1 Lee, 343; but it did 
not encourage the practice. In Dawkins v. Eyton and Fatkener (Dr. 
Cottrell’s MS, Cases), the latter says:—‘The question was whether 
“ executors of an executor could be obliged to take an administration de 
bonis nun to the first testator. It was said to be a common practice to do 
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If the executor be appointed for his life, his office is not 
transmissible to his own executor; and the same observa- 
tion applies to the case where an executor is appointed to 
act only until a specified event or contingency shall take 
place. 

It has been said, that an executrix appointed during 
widowhood, and dying a widow, transmits the executor- 
ship to her own executors.(a) But it is otherwise if she 
remarry, for as, upon her remarriage, the probate granted 
to her ceases, she has then no power of transmitting the 
executorship. 

In the following case, “I appoint my wife sole executrix, 
“and in default of her I appoint J. K. and R. F. to be 
“ executors ;” the wife proved and died ; it was held that 
probate should be granted to the others as executors 
substituted.()) 


Section II. 


LETTERS OF ADMINISTRATION WITH THE WILL ANNEXED, 


It has been already shown that a will may be proved by 
the executor, and that probate will be granted to him ; but 
a will may also be proved by other persons, and a grant of 
administration with the will annexed will be made to them 
under the following conditions :— 

1, If no executor has been appointed ; 


“it, and that courts of equity had frequently directed it; but upon a day 
“ piven to hear common lawyers, and no precedents being shown of that 
“ sort, the court (Dr. Bettesworth) determined that an executor, who acted 
“ under a probate of the will of the last testator had no occasion, at least 
“ ought not to be obliged, to take administration de bonis non of the first 
“ testator,” 

(a) Bond y. Fathney, 2 Lee, 371. ‘ 

(b) Foster, deceased, 2 L, R. 304, 
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2. If the executor appointed by the testator has died, 
either in his lifetime or after his death without 
proving ; 

3. If the executor has renounced, or been cited by the 
usual process of the court, and has not appeared ; 
or 

4. Where the court shall use the discretion given to 
it by the 73rd section of the Court of Probate 
Act, 1857. 

But in all these cases the grantee is subjected to a rule 
which does not apply to an executor, viz., he must give 
security for his faithful administration of the estate com- 
mitted to his charge, under precisely the same regulations 
which govern a mere intestacy. 
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If the administration (will) is for the first timo applied Delay to be 


for after the lapse of three years from the death of the 
deceased, the reason of the delay must be certified to the 
registrars. Ifthe certificate be unsatisfactory, the registrars 
are empowered to require further proof of the alleged cause 
of delay (Rule 45, 1862). 

By Itule 87 (1862) it is directed, “that the oath of 


“annexed, is to be so worded as to clear off all persons 
“having a prior right to the grant, and the grant is to 
“ show on the face of it how the prior interests have been 
“ cleared off, and the oath is to set forth, when the fact is 
“so, that the party applying is the only next of kin, or one 
* of the next of kin, of the deceased.” 

The 47th Rule dirocts, “that the usual oath of adminis- 
“ trators, as well as that of executors and administrators 
“with the will, is to be subscribed and sworn by them as 
“ an affidavit, and then filed in the registry.” 

The 49th Rule directs, that “ every will, copy of a will, 
“or other testamentary paper to which an executor or 
“ administrator with the will is sworn, must be marked by 
“such executor or administrator and by the person before 
* whom he is sworn.” 

F 


explained. 


Oath of 


“administrators, and of administrators with the will aa 


66 


Proof of 
identity, &e, 


Notation of 
domicile, 


Further proof 
of will, 


To universal 
or residuary 


legatee in 
trust. 


LETTERS OF ADMINISTRATION [PART I. 


For forms of the oath, see Appendix V. 

In the oath, the administrator (like the executor) must 
specify the day “on” which the deceased died. If this 
cannot be done, though the fact of the decease be certain, 
the registrars, apon satisfactory explanation that a more 
precise date cannot be given, will allow the grant to issue. 

The 48th Rule directs, that “the registrars may, in 
“ cases where they may deem it necessary, require proof, in 
“ addition to the oath of the executor or administrator, of 
“ the identity of the deceased or of the party applying for 
“ the grant.” 

For the purposes of the 21 & 22 Vict. c. 56, the party 
applying for letters of administration with the will annexed 
may require to have it stated that the testator was domiciled 
in England, in which case he will follow the directions 
given under “ Resealing” and “ Practice.” 

The registrars are not concluded by the formal proceed- 
ings hereinbefore referred to, but may, if they see fit, in 
any case which is laid before them, require additional 
information and evidence upon any point or points arising 
therein. By Rule 3 (1862) it is provided, that “ the 
“ registrars are not to allow probate or letters of adminis- 
“ tration to issue until all the inquiries which they may see 
“ fit to institute have been answered to their satisfaction. 
“ The registrars are, notwithstanding, to afford as great 
“ facility for the obtaining grants of probate or adminis- 
“tration as is consistent with a due regard to the preven- 
“ tion of error or fraud.” 

Under any one of the conditions enumerated at pp. 64 
and 65, letters of administration with the will annexed, 
of all and singular the personal estate of the testator, will 
be granted to the universal or residuary legatee (a) in trust, 
or any one of them.(6) 


(a) J. P. Poyer,1 Deane, 187, Formerly the court would not grant to 
any one of several universal or residuary legatees in trust, unless the other 
or others renounced or consented, 

(d) A residuary legatee is understood in the registry to mean a legatee 
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If the residuary or universal legatee in trust has a power, To trastes 
under the will, to nominate a trustee in his stead, a grant ae by 
will be made to the substituted trustee, on the renunciation legatee in 
of the trustee named in the will. The deed of nomination “"" 
is produced. 

The registrars, however, have refused (without motion 
of the court) to make a grant to a substituted trustee 
appointed under the Conveyancing Act, 1881, by the 
representatives of a residuary legatee in trust. 

Where the Court of Chancery substituted other persons 
as trustees in the place of a surviving residuary legatee in 
trust, administration (will) was granted to them.(c) 

If there be no universal or residuary legatee in trust, a To universal 
grant will be made to the beneficial universal or residuary eer 
legatee.(d) The, latter is preferred to the testator’s next 
of kin, notwithstanding the old statute.(e) He is also 
preferred to pecuniary legatees or annuitants.( 7’) 

The reason for this preference of the residuary legatee 
is nowhere clearly stated, but it would seem to be this :— 

The residuary legatee, inasmuch as his bequest can have 
no realization until all the debts, and all the other legacies 
have been paid, is influenced above all other legatees, if 
honestly inclined, in effecting a faithful and complete 
administration of the estate ; and inasmuch as the amount 
of his legacy is vague and uncertain until all the effects 
are got in, and the debts and legacies are paid, he feels in 


of the whole of a testator’s personalty, save a certain legacy or legacies, or 
save the testator’s debts, 

(c) Woodfall vy. Arbuthnot, 3 L. R, 108. 
Pe Bigg and others vy, Keen, 1 Lee, 124; Cunningham v. Ross, 2 Lee, 


(¢) Linthwaite v. Galloway, 2 Lee, 414; Tayler v. Diplock, 2 Phill. 
276; West and Smith v, Willby, 3 Vhill. 881. The practice of the Eccle- 
siastical Court, in granting administration (will) to a residuary legatee (or 
party having the interest), instead of granting it to a next of kin (or party 
having no interest), as the 21 Hen. 8 commanded, is now legalized by 
the 73rd section of the Probate Act of 1857. 


(f) Atkinson v, Lady Anne Barnard, 2 Phill, 320. 
F2 
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that a spur towards the settlement of the estate which can 
actuate no other legatee.(a) 

Sir J. Nicholl observes, “The residuary legatee is the 
“ testator’s choice ; he is the next person in his election to 
“ the executors. ”’()) 

Or, perhaps, the prevailing reason may be, that the 
residuary legatee stands loco heredis, for, though he has 
not the official powers of the heres, they having been 
transferred to the executor, he has his beneficial interest in 
the estate. 

A residuary legatee, or legatee, whose name appears as 
a witness to a will, even if an extra and unnecessary 
witness, forfeits his legacy, and therefore forfeits his right 
to a grant of administration (will) in his character of 
legatee. 

But inasmuch as section 15, Wills Act, 1837, only 
makes void a beneficial legacy given to an attesting witness, 
or to the husband or wife of such, this rule does not apply 
to a residuary legatee (or legatee) en trust. 

If the residuary estate be given to one for life, and 
afterwards to another, the residuary legatee for life 1s 


To substituted entitled to the grant in preference to the residuary legatee 


residuary 
legatee. 


To appointee 
of residuary 
legatec 
having power 
to appoint, 


substituted at his death; but if he die or renounce, or, 
being cited, refuses, by non-appearance to the process, the 
grant will be made to the substituted residuary legatee. 

A residuary legatee for life may have a power of 
appointing the residue by will or otherwise. If such 
power be exercised, the appointees are entitled next to the 
residuary legatee for life, in the same manner as if they 
had been substituted by the original testator. Their title 
is shown by the will or deed in which the power of appoint- 
ment is exercised. 

And where a testator by his will bequeathed the whole 
of his property to his executors, in trust for such persons 
ag a certain married woman named in such will should by 


(a) Repington v. Holland and Repington, 2 Lee, 256, 
(b) Atkinson v. Lady Anne Barnard, 2 Phill, 317, 
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deed or will, notwithstanding her coverture, appoint, and 
she executed a deed of appointment and assignment of all 
her interest under the will, the court granted administra- 
tion with the will annexed of the testator’s personal estate 
to the nominees or appointees under the deed, on the 
renunciation of the executor.(c) 
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legatee is entitled to take, should the interest of the latter 


rsonal 
rapresealilivé 


have vested by survivorship, or, as being a child of the of residuary 


testator, under the 38rd section of the Wills Act, 1837. 


If there be several residuary legatees, any one may take ma in 
ma nee 


without the consent of or notice to the other. 


If the residue be given to two persons, and the share of radar 


one of them has lapsed to the testator’s next of kin, a 
grant is made indifferently to the residuary legatee or to 
the next of kin, whichever first applies. 

If there be a residuary legatee, taking one portion of 
the residue absolutely, while a life interest is given to 
another in the remaining portion of the residue, the grant 
will be made to the one or the other indifferently, accord- 
ing as either applies first, in cases where there is no contest 
before the court. 

If two or more persons have been appointed residuary 
legatees, the personal representative of any one of them, 
who may be dead, will not be allowed to take unless the 
other residuary legatee or legatees are also dead or renounce, 
or have been cited. 

If all the residuary legatees bo dead, the representative 
of one has no preference over the representative of another. 

And it is almost superfluous to say that the representa- 
tive of a sole residuary legatee stands in precisely the same 
position as the deceased whom he represents, taking pre- 
cedence of a legatee or next of kin.(d) 

If the residue be left to such only of the testator’s 


: . J. J. Martindale, 1 Swabey & Tristram’s Reports, 8,9; Pine, 1 
390, 
(4) The representative of a residuary legatee for life has no interest ; 
Wetdrill y, Wright, 2 Phill, 248, 


legatee. 


egatees, 
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children as shall atiain twenty-one years, so as not to vest 
until then, but the interest and profits be directed in the 
meantime to be applied to their maintenance, the court 
will make a grant to their guardian ;(a) and will do so 
in preference to making a grant to a residuary legatee 
substituted on the contingency of all the other residuary 
legatees dying before their legacy shall have vested. 

If the residuary legatee renounce, administration (will) 
is granted to the widow or next of kin, under the old 
statute 28 Hen. 8, but not to their representatives. 

If the residue be not disposed of, or the bequest of the 
residue has lapsed, administration (will) is granted to the 
testator’s widow. 

If there be no widow, or if there be one and she has 
renounced, or died since the testator’s decease, the like 
grant is made to the testator’s next of kin. 

Where the residuary legatees cannot be found or heard 
of, the court will grant to the testator’s widow or to his 
next of kin.()) 

Where a residuary legatee has assigned all his right and 
interest in and to the residuary estate, the assignee, on the 
renunciation or refusal of the executor and the residuary 
legatec, may take administration (will).(¢) 

Administration (will) is granted on account of the spes 
successionis to one of the next of kin of an universal legates 
on his renunciation and consent. 

Administration (will) is granted to a pecuniary or a 
specific legatee on the renunciation or refusal of the resi- 
duary legatee, or by his consent only. 

And in like manner, if the residue has lapsed or is 
undisposed of in the will, a grant will be made-to a legatee 
on the renunciation or refusal of the next of kin, and the 
persons entitled under the Statutes of Distribution.(d) 

(a) Vide post. 

(b) Cull v. Guillermey, 12 Jurist, 966. 

(c) Mary Newstead, Curt. 593 ; Mary Jane Burton, 7th August, 1856, 
Here the executor renounced, and the residuary legatee was cited to show 


CAUSE, 
(@) Jenny Watson, 1 Swabey & Tristram, 111, 
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Where a will was on a printed form, and after the Construction. 
bequest of property “unto ”’—a blank followed, no name 
being mentioned—“ to and for her own use ”—and further 
on there was an appointment of an executrix—“ My niece 
C. H., executrix,” it was held by Lords Esher and 
Baggallay (on appeal), that C. H. was entitled to the 
personalty under the will.(e) 
As has been before remarked, the practice as regards Administra- 
married women’s wills has been entirely changed. pooled 
The words of the Married Women’s Property Act, 
1882, “a married woman shall, in accordance with the 
“ provisions of this act, be capable of acquiring, holding 
“and disposing, by will or otherwise, of any real or 
“ personal property in the same manner as if she were a 
“ feme sole,” are now unreservedly accepted. And the jus 
mariti is regarded only in cases of the partial intestacy of 
married women, in the same way as are the rights of next 
of kin in the cases of other deceased persons. 
Grants of “special general administration (will),” as 
they were termed, are therefore no longer necessary. If 
the husband or another person be appointed executor, he 
takes a general probate which is held to avail for all the 
testatrix’s estate, whether disposed of by the will or not, 
and administration (will) is only granted on the same 
conditions and under like circumstances as obtain in cases 
of other testators. 
By the former practice of the old court the husband was Administra- 
entitled to take a general grant of administration (will) to Ho" (vil) to 


husband 


his wife if there were no executor, or the executor had where in 
‘ . ° executor or 
renounced,( /’) notwithstanding the residuary legatee or 4 residuary 


legatee applied for a limited grant. But in Dawson,(g) legates. 
although the grant was made to the husband, the court 


(¢) Re Harris, L, T. Reports, January and February, 1886; also see 
Re Bacon, Camp. v. Cow, 64 L, T. N.S. 150. 

(f) Salmon and Breese v, Hays, 4 Hagg. 386. In Dawson, 2 Robertson, 
136 ; 7 Notes of Cases, 317, the grant was made to the husband agreeably 
to the old practice under the particular circumstances of the case. 

(g) 2 Robertson, p. 137, 
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observed, “ Had there been another party applying for the 
“ grant, I should have required the question to be argued.” 
In later years and up to April, 1887, the court preferred 
granting a limited administration (will) to the residuary 
legatee. 

Under the present practice the residuary legatee under a 
married woman’s will, as has been shown, takes a general 
grant on failure of the executor, or the husband obtains a 
like grant on failure of both. 

It may be remarked in this place that, as a general rule, 
in all grants the court follows the beneficial imterest. 
“ To couple the grant,” said Dr. Lushington, in Brenchley 
v. Lynn,(a) “with the interest is, for the most part, one 
“ of the leading principles of this court ; and, as I think, 
“one of the safest principles on which it can go.” Tho 
only exception to this general rule is, when there is a 
statutable right. 

Administration (will) of a jfeme coverte was formerly 
granted to the husband, or his personal representative, 
on the legatees under the will renouncing or being 
cited.(b) 

These grants of administration (will) of the effects of 
jeme covertes do not comprise within them the testatrix’s 
rights, as executrixes of other testators, to appoint 
exocutors. 

A creditor may take administration (will) on the renun- 
ciation or refusal of the executor and residuary legatee. 

The court will grant administration to a creditor in 
equity.(¢) 

The executor of a testator having possessed himself of 


(a) Jurist, vol, 16, pp, 226—292, and 2 Robertson, 470. 

(6) Dempsey v. King, 2 Robertson, 397; M, Bailey, 2 Swabey & 
Tristram, 136, 

(c) Fairlamb (called Fairland) v. Percy and others, 3 L, R. 219—229, 
In this case the creditor's claim came within the principles laid down in 
Ew parte Garland, 10 Ves. jan, 110; Cutdush v. Cutdush, 1 Beav. 184; 
Owen v. Delamere, L, R. 15 Eq. 134. Justifying security was ordered to 
be given, 
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assets, and paid debts and some legacies, died, without 
having paid one legatee his legacy. The court granted 
administration (will) of the goods of the executor to such 
legatee as a creditor.(d) 

If a testator has died a bankrupt or insolvent, the court To assignees 
will grant administration (will) to his assignee, on the ™ pankmptey 
renunciation of the executor and residuary legatee. 

So, the assignee of the residuary legatee, who is a bank- Of residuary 
rupt or insolvent, is entitled to administration (will) of the '*25# 
testator, on the executor and residuary legatee renouncing, 
or being cited and not appearing. 

The court will grant to a person having an interest in To person 
the deceased’s estate, derived from his interest in the estate rye 
of another deceased, but of whom he cannot become the interest. 
legal personal representative. or instance, if a residuary 
legatee under a will die, and his cxecutor renounce the 
letters of administration (with such will annexed), tho 
residuary legatee under the will of the residuary legatce 
may, per saltum, take a grant of administration (with the 
original testator’s will annexed), without representing his 
own testator, or he may renounce his right to a grant of 
the original testator’s estate per saltum. 

The court will grant administration (with the will an- To next rela- 
nexed) to a next relative who may be considered to have nea oe 
& spes successionis.(é) sionis, 

For instance, a testator leaves all to his mother, who is 
also his only next of kin, appointing her sole executrix. 

If the mother renounces and consents, administration (will) 
inay go to her son. 

In Hinckley, the court granted administration (with the 
will annexed) to the next of kin of the testator’s next of 
kin who was entitled to the lapsed residuary estate, and 
who had renounced and consented.(/) 


By the 78rd section of the Court of Probate Act, 1857, Administra- 
tion (will) 
(@) W. Truss, 15th Jan., 1855, 
(¢) Vide post. 
(/) 1 Hagg. E. R. 477, 
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it is provided, that “ where a person has died or shall die 
“wholly intestate as to his personal estate, or leaving 
“a will affecting personal estate, but without having 
“ appointed an executor thereof, willing and competent to 
“ take probate, or where the executor shall, at the time of 
“ the.death of such person, be resident out of the United 
“Kingdom of Great Britain and Ireland, and it shall 
“ appear to the court to be necessary or convenient in any 
“such case by reason of the insolvency of the estate of 
“the deceased, or other special circumstances, to appoint 
“some person to be administrator of the personal estate 
“of the deceased, or of any part of such personal estate, 
“other than the person who, if this act had not been 
“ passed, would by law have been entitled to a grant of 
“administration of such personal estate, it shall not be 
“ obligatory upon the court to grant administration of the 
“ personal estate of such deceased person to the person 
“ who, if this act had not passed, would by law have been 
“ entitled toa grant thereof ; but it shall be lawful for the 
“court, in its discretion, to appoint such person as the 
“ court shall think fit to be such administrator, upon his 
“ giving such security (if any) asthe court shall direct : 
“and every such administration may be limited as the 
“ court shall think fit.” 

By virtue of this clause the court has a discretionary 
power, where there is no executor willing or competent 
to take probate, or where the executor at the time of the 
testator’s death is resident out of the United Kingdom, to 
pass over all or any persons or person entitled in priority 
and make a grant to its own appointee. But the con- 
dition sine gud non of this exercise of its discretion, is 
the presence of such special circumstances in the case as 
render such a grant absolutely necessary, not convenient 
merely, as being a saving of time or expense to the 
applicant. 

One of the most pressing special circumstances will 
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obviously be the perishableness of the estate, but others 
may present themselves of nearly equal force. 

Unless special circumstances of some nature can be 
shown, no exception will be made in favour of the appli- 
cant, and the ordinary rules of the court must be followed. 
The insolvency of the estate, the mere absence from 
England of the executor, or the convenience which an 
exceptional course would afford to the applicant himself, 
are not sufficient circumstances in themselves to induce the 
court to depart from its established practice. 

If, however, a case can be made out for such a departure, 
the court will pass over an executor and grant to a 
residuary legatee, or it will pass over an executor, and a 
residuary legatee or residuary legatees, and grant to a 
pecuniary legatee or a creditor.(a) 

But if a necessity cannot be shown in the special circum- 
stances of the case, the court will not pass over persons 
who have a priority of interest without citing them. 

The section cannot be invoked where there are other 
persons entitled to administration in priority and applying 
for it; and it does not empower the court to make a 
merely arbitrary selection from among such persons and 
others contending for the grant.()) 

Nor is a mere allegation that it is “necessary for the 
“ preservation of the estate” in itself sufficient to invoke 


(2) For cases allowed, see Part IT., “ Motions,” also Cooper, 39 L, J. 8; 
and 2, R. 21: the executor was a bankrupt and resided in Australia, and 
the grant was made to a legatee upon consent of the persons entitled to 
the residue, Young, 36 L. J. R. 80; and 1 L. R. 186: the property was 
perishable, Hicks, 39 L. J. 27; 1 L. R. 683: the parties entitled in 
priority were abroad and difficult to be found. Cases refused :—Fuir- 
weather, 2 Swabey & Tristram, 589: insolvency of deceased not sufii- 
cient to justify a grant to a creditor as the appointee of the court, 
he having a better title as creditor. Harriet Cooke, 28 L. J. 44; and 1 
Swabey & ‘I'ristram, 268; also F. Kecne, 28 L. J. 35; see also White, 
6 Weekly Reporter, N. S. 162: the property was not perishable. The 
mere bad character of the executor is no ground for invoking the benefit 
of this clause, Samson, 3 L. R. 48. 

(>) Haynes v, Matthews, 1 Swabey & Tristram, 462, 463, 
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the 78rd section, at any rate without due notice to the 
person primarily entitled to a general grant.(a) 

In making these grants the court orders a declaration of 
the particulars of the deceased’s personal estate to be filed 
and justifying security to be given. 

The.43rd Rule (1862) directs, “that no probate, or letters 
“ of administration with the will annexed, shall issue until 
“after the lapse of seven days from the death of the 
“ deceased, unless under the direction of the Judge, or by 
“ order of two of the registrars.” 

A bond is required and given, equally as under a 
complete intestacy. 

For the form of bond, see Appendix V., No. 47. 

Precisely the same rules apply to this bond as to the 
bond given under a pure intestacy, in regard to the number 
of sureties to be joined with the principal, the reduction or 
amplification of that number, or the dispensing with them 
altogether.()) See section V of this chapter. 

An administratrix if a married woman is now required 
to execute the bond as principal ; her husband is no longer 
allowed to do so in her stead, but he may be a surety. 


Section ILI. 
INCORPORATION OF PAPERS BY REFERENCE, ETC. 


I have shown at p. 53 that two or more testamentary 
papers, each valid in itself, will, under certain conditions, 
viz., if sufficient unity of purpose be apparent, be held to 
constitute one sole will. 


(a) Harriet Cooke, 1S. & T. 268, ut supra. 

(6) Where the testator, being a domiciled Frenchman, all his legacies 
had been paid and there were no debts in this country, the court 
dispensed with the sureties, Bajot, 20 L. T. 281, 


CHAP. v. | WITH THE WILL ANNEXED., 


The powers of the court, and the privileges of a testator, 
however, extend further. 

The court will not restrict itself to grant probate of a 
will and codicils alone. But where a testator, by his will 
or codicil, expressly refers to any other documents, such as 
deeds, wills or codicils, of himself or of other persons, or 
even refers to papers void or invalid per se,(c) as carrying 
out or containing his own dispositions, such documents 
and papers are considered to be incorporated in and to 
form part of the will, and are included by the court in the 
probate. 

The 12th Rule (1862) directs, that, “ if a will contain 
“a reference to any deed, paper, memorandum or other 
“ document, of such a nature as to raise a question whether 
“it ought or ought not to form a constituent part of the 
“ will, the production of such deed, paper, memorandum 
“or other document must be required, with a view to 
“ ascertain whether it be entitled to probate ; and, if not 
“ produced, its non-production must be accounted for.” 

What may be made the subject of such oe may be 
thus exemplified. 

Where a testator by his will bequeathed property upon 
the same trusts, for the same purposes, and subject to the 
same provisoes and restrictions, as were mentioned in a 
certain deed of settlement, such settlement was proved 
with the will and included in the probate.(d) 

In Lord Keith's case, the testator’s English property, 
being given by him in his will upon the same trusts as 
his property in Scotland, and the deed of settlement 
being referred to in the will, was admitted to probate as 
part of it.(e) 

The will of a testatrix’s father having been referred to 


(c) Sheldon v. Sheldon, 3 Notes of Cases, 256. 
(d) Thomas Dickens, 1 Notes of Cases, 399; Wm. Frederick Pewtner, 
4 Notes of Cases, 479, 


(¢) Referred to by Dr. Lushington in Sheldon v. Sheldon, 3 Notes of 
Cases, 25; Sibthorpe,1L. R. 254. 
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by her in her will, as containing the names of persons to 
whom she wished to bequeath a part of her estate, an 
office copy of the first-mentioned will was required to be 
proved as part of the testatrix’s will, and was included in 
the probate.(a) The registrars have sometimes, owing to 
the length of the will, allowed a marginal note to be made 
upon the probate stating when and where the invoked 
will was proved, instead of registering it. 

Where a testatrix in her will referred to a revoked 
will of her late husband, as containing the trusts and 
purposes to which she wished her own property to be 
applied, such revoked will was admitted to probate as part 
of her own.(b) 

Where an English will ratified and confirmed a foreign 
will, the latter was held to be incorporated ; and where an 
Italian will confirmed an English one probate of both was 
granted.(c) See also ante, p. 41. 

Where a testator in his last will referred to a former 
will of his own, put up therewith, so far as any of the 
provisions therein contained might be applicable to existing 
circumstances at the time of his death, &c., such former 
will was admitted 10 probate, together with the last will of 
the testator.(d) 

If a testator in his will distinctly refers to an unexe- 
cuted, unattested or invalid paper,(e) even a mere schedule 
or catalogue,(j’) it is admitted to probate as part of 
the will. 

Reference may here be made to the remarks of 
Chitty, J., on Incorporations generally, in the case of 


(2) Emma Darby, 4 Notes of Cases, 428. 

(b) Countess of Durham, 1 Notes of Cases, 368, 

(c) Lord Howden, 43 L. J. 26 ; Lockhart [1893], W. N. 80. 

(d) James Gordon Duff, 4 Notes of Cases, 474, 

(¢) Francis Willesford, 3 Curt. 77; Thomas Smartt, 4 Notes of Cases, 
38 ; Countess Ferraris v, Lord Hertford, 3 Curt, 468 ; Wood v, Goodlake, 
Privy Council, 1 Notes of Cases, 155 ; Ema Hakewell, 1 oe 14; . and 
A, M. Ash, ib. 181. 

(1) BR. M. Bacon, 3 Notes of Casea, 645, 
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Coyte v. Coyte (Chancery), reported in 56 L, T. N.S. 512. 
This was the case of a reference in the will to a book con- 
taining an account of sums advanced by a testator to his 
children, and the contents of which book had been 
destroyed by him, the cover alone being preserved. 
This cover had not been incorporated.(q) 

So, if a testator, by a codicil duly executed, refer toa 
prior one not duly attested, the latter is admissible to 
probate. (h) 

So if a testator duly make and execute a codicil refer- 
ring to his will, which was not properly executed, the will 
is entitled to probate.(z) 

So also if a testator in a duly executed codicil refer to 
a copy of his will, the original being in another country, 
probate is granted of that copy of the will and of the 
original codicil.(*) 

In regard to what is the reference which will entitle a 
paper to be incorporated in the manner before stated, the 
Court of the Privy Council has laid down, that “ such a 
“ general reference is sufficient as, when compared with the 
“ evidence produced, will enable the court to identify the 
“ document.” (/) 

Where the reference is not sufficiently precise or par- 
ticular to identify of itself the paper referred to, parol 
evidence is admissible to identify it.(m) 
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In Allen vy. Maddock, Lord Kingsdown, in delivering Parol evi- 


a judgment of the court, said, “ The result of the autho- ree 


 rities both before and since ‘hig late act (the Wills Act) 
“appears to be, that when there is a reference in a duly- * 


(9) But see Sunderland, deceased, reported in 1 L, R, 193; also Lady 
Truro, in 1 L. BR, 201, 

(h) J.P. Smith, 2 Curt. 796 ; a dagoladyy- Ingoldby, 4 Notes of Cases, 493, 

() W. Claring bull, 3 Notes of Cases,1; 2, Lill, 4 Notesof Cases, 404 ; 
Maddock v. Allen, 1 Deane, 325, 

(k) Mercer, 2L. R. 92, 
ae a v, Maddock, 11 Moore, P.C. Rep. 427, and see also E. Greves, 


(m) Alleny, Maddock, ante; Ann Almosnino, 1 Swabey & Tristram, 510. 
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“ executed testamentary instrument to another testamentary 
“ instrument, by such terms as to make it capable of identi- 
“ fication, it is necessarily a subject for parol evidence, and 
“ that when the parol evidence sufficiently proves, that in 
“the existing circumstances there is no doubt ag to the 
“ instrument, it is no objection to it that by possibility cir- 
“ cumstances might have existed in which the instrument 
“referred to could not have been identified. As in this 
“case the only question is, whether there is sufficient 
“ evidence to identify the paper propounded as the will, it 
“is not necessary to consider whether any evidence was 
“received in this case to which objection might be made. 
“The facts on which we rely are beyond all question 
“ admissible in evidence, viz., that the paper in question 
“ was written by the testatrix, was found locked up in her 
“ possession at her death, in a sealed envelope, on which 
“there was an indorsement describing it as her will, and 
“ that after diligent search no other paper has been found 
“ answering the description, and that the only trace of any 
“ other testamentary paper in the evidence is the proof of 
“an earlier will which the testatrix destroyed.” 

And in the same case he also observed, “It may be 
“ said on the present occasion, the Court of Probate is to a 
“ certain extent a court of construction, for it has to deter- 
“ mine what is the meaning of the reference made by the 
“ testatrix in her codicil, and whether any, and if any what, 
“instrament found at her death is thereby referred to. 
“ This question is one of fact, which obviously must be 
“ explained, and can only be explained, by parol evidence. 
“ At first sight there is no difficulty, there is no ambiguity 
“ whatever in the expressions by which the reference is 
“made. Parol evidence must necessarily be received to 
“ prove, whether there is or is not in existence at the testa- 
“ trix’s death any such instrument as is referred to by the 
“codicil. For this purpose inquiry must be made, and 
“ evidence must be offered, to show what papers there were, 
“ at the date of the codicil, which could answer the description 
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“ contained in the codicil; and the court having by these 
“ means placed itself in the situation of the testatrix, and 
“ acquired as far as possible all the knowledge which the 
“ testatrix possessed, must say, upon a consideration of 
“these extrinsic circumstances, whether the paper is 
* identified or not.” 
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The law limits the testator’s privilege of effective refer- Limitation of 


ence to those documents only which were in existence at 
the date of the will or codicil containing the reference, and 
which are producible at the time of probate.(a) Rule 138 
(1862) states the law, viz., “nodeed, paper, memorandum, 
“ or other document can form part of a will unless it was 
“ in existence at the time when the will was executed.” 


reference, 


There is an exception to this rule. A paper referred to Exception to 


in a will, but not in existence at that date, is entitled to 
probate, if it can be shown to have been in existence 
previously to the existence of a codicil to that will.(0) 

If such a paper be referred to in a codicil, though not 
then in existence, it will equally be entitled to probate if 
the date of its making can be shown to have preceded that 
of a subsequent codicil. 


rule, 


In the caso of deeds, as well as of documents not valid Originals pro- 


per sé, the court requires the original to be produced. In 
the case of a deed, it will permit it to be delivered out to 
the trustees after probate, it being first duly registered. 


duced, &c, 


But the court will also permit a copy of a deed, or of a Copy of deed 


part of it, to be brought in and proved.(c) And occa- 
sionally, when the deed is in the hands of a person who 
will not part with it, the court, having no power to enforce 
its production, will decree probate without it(d) But if 
the paper in question be invalid and inoperative per se, 
and made probative by reference only, the court will 

(2) Singleton v. Tomlinson, 8 L. R., Appeal Cases, 414 (House of 
Lords). 


(b) Stewart, 4 Swa, & Trist. 212; IZunt, 2 Robertson, 622. 
(c) Thomas Dickins, 1 Notes of Cases, 399 ; Sibthorpe, 1 L. R. 108, 


Fe (2) Thomas Battersbee, 2 Robertson, 440; Sibthorpe, 1 L. RB. 108, 109; 
dL. J. 73, 
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enforce its production, for such a paper, unlike a deed, 
must be proved, ex necessitate, as a will or codicil is, in 
order to give it operation and legal existence.(a) See also 
“ Incorporation,” Part III., Chap. V. 


Section IV. 
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The oath of office taken by the executor or administrator 
is considered to prove only the general validity or genuine- 
ness of the will or- codicil, or, in other words, it only 
identifies the document us the testator’s act; and it is not 
considered to bar the court, even in its common form, from 
requiring direct and specific evidence from other sources, 
upon any point or particular which, raising a presumption 
against the instrument itself or any part of it, or exciting 
a suspicion in the mind of the court, calls for rebuttal or 
explanation. 

In a general sense, the subsidiary evidence which the 
court may feel itself bound to call for will depend, first, 
upon the fact whether the will or codicil in question has 
been made before the Wills Act ; secondly, if made since 
that date, whether the testator was a soldier, a sailor, or a 
civilian. 

A will without attesting witnesses, or with one attesting 
witness only, if made before the Wills Act came into 
operation, is admissible to probate. An affidavit of two 
persons who knew and were well acquainted with the 
testator’s handwriting and mode of subscription in the one 
case, and of one person similarly acquainted with his hand- 
writing and subscription in the other case, will be taken 
in substitution for such want or defect of attestation. 


(a) Sheldon y, Sheldon, 8 Notes of Cases, 257, 
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For form of affidavit, see Appendix V., No. 7. 

The 17th and following rules, non-contentious (1862), 
contain an authoritative exegesis of the law and practice on 
these points. See Appendix II., “Rules and Orders, 1862.” 

In regard to wills executed me the provisions of the Wills made 
Wills Act many questions may arise. re mais 
The testator’s and witnesses’ signatures and the attesta- Good exe- 
tion clause written on a piece of paper, which was wafered “ton. 

on at foot of the paper whereon the will was written. The 
will was pronounced good.(0) 

A testator executed will by having his stamp (name 
engraved) affixed at end of will by one of the attesting 
witnesses in his presence. Held to be a good execution— 

“ equivalent to a mark for the testator.”(c) 

The date of the will may be either imperfect or absent 
altogether. 

If there be no date, or if there be an imperfect date only, Date of will 
to a will, one of the attesting witnesses must supply it by slic, 
making an affidavit in proof of it. 

If neither of the attesting witnesses nor any other person 
can make this affidavit, evidence must be given showing 
that search has been made and no will of later date has 
been found. 

If a codicil be undated, or imperfect in date, the same 
affirmative evidence must be procured from one of the 
attesting witnesses; or if both of them are unable to 
recollect the date, and no one else can supply it, application 
should be made at the registry for directions in the matter. 

The attestation clause of the will or codicil may be Affidavit of 
partially defective, or absent altogether, or the testator’s execuon. 
signature may be in the attestation or testimonium clause. 

In these cases, the court requires proof that the execution 
was such as the statute enjoins. 

By Amended Rule 4 (14th January, 1871), it is directed, 
that “ if there be no attestation clause to a will or codicil 


(b) Lambert, deceased, February, 1873, 
(c) Jenkins, deceased, May, 1863, 
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“ presented for probate, or if the attestation clause thereto 
“ be insufficient, the registrars must require an affidavit 
“ from at least one of the subscribing witnesses, if they, 
“ or either of them, be living, to prove that the provisions 
“ of 1 Vict. c. 26, 8. 9, and 15 Vict. c. 24, in reference to 
“ the execution, were, in fact, complied with.” 

For the form of affidavit, see Appendix V., Nos. 3 and 4. 

The 5th Rule (1862) directs, that “if on perusing the 
“ offidavits of both the subscribing witnesses it appear that 
“ the requirements of the statute were not complied with, 
“ the registrars must refuse probate.” 

The 6th Rule (1862) directs, that “if on perusing the 
“ affidavit or affidavits setting forth the facts of the case, 
“it appear doubtful whether the will or codicil has been 
“ duly executed, the registrars may require the parties to 
“ bring the matter before the Judge on motion.” 

The affidavit, even in the case of a partially-defective 
attestation clause, goes to the whole of the execution 
of the will or codicil, and does not merely supply the 
deficiency. 

If either of the attesting witnesses will depose affirma- 
tively, the court is satisfied with his evidence, without 
calling for that of his co-witness. 

If the attestation clause of a will be imperfect, but a 
codicil thereto has been subsequently executed containing 
a perfect attestation clause, no affidavit is required as to 
the due execution of the will, provided that the codicil 
refers to the will by date, or is on the same sheet of paper 
as the will, or identifies it in some unequivocal manner. 

If both the attesting witnesses be dead,(a) or have left 
the country, or have absconded, or have been applied to 
and have refused to make an affidavit, or be lunatic or 
imbecile, the court, on evidence of the fact, will submit to 


(a) Burgoyne v¥. Showler, 1 Robertson, 8; Jané Thomas, 2 Sw. & Tr. 
255; 28 L, J. 33, 
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this compulsory ‘nopia testimons and may, if the will appear 
duly executed, dispense with the proof of execution.() 

The practice under these circumstances is defined by the 
7th Rule (1862), which directs, that “ if both the subscrib- 
“ing witnesses are dead, or if from other circumstances 
“no affidavit can be obtained from either of them, resort 
“ must be had to other persons (if any) who may have been 
“ present at the execution of the will or codicil ; but if no 
“ affidavit of any such other person can be obtained, 
“ evidence on affidavit must be procured of that fact and 
“ of the handwriting of the deceased and the subscribing 
“ witnesses, and also of any circumstances which may raise 
“a presumption in favour of the due execution,” 

For forms of such affidavits, see Appendix Y., Nos. 5, 
6, and 7, 

When a willis ex facie duly executed, probate ought not to 
be refused merely because the witnesses cannot recollect.(c) 

In order to set up execution of will by “ acknowledg- 
“ment” of testator’s signature, the witnesses must have 
seen, or have had the opportunity of seeing, the testator’s 
signature, Whero it was shown that the testatrix’s sig- 


nature (if made at all) was covered over, probate was 
refused.(d) 


(b) In Burgoyne v. Showler, 8 Notes of Cases, 204, Dr. Lushington 
says, “J apprehend that where a will on the face of it appears duly 
“ executed, and there is a clause of attestation of this kind, being nat in 
“ the strict form, the presumption must be omnia rite facta fuisse. How- 
“ ever, if the party is put on proof of the will he is under the necessity of 
“ producing the subscribed witnesses and any other evidence, if there be 
“any other, to establish the fact.” 

The same learned Judge, in Prudence Wills (ib. in note), where the 
attestation clause of the will was imperfect, said,— I apprehend that 
“ where there is an attestation clause of this description and the names 
“of two witnesses, and the signature of the testatrix, the presumption, 
“in the absence of all evidence, is that the will was duly executed 
“ according to the statute.” 

(¢) Wright vy. Sanderson (Appeal Court, affirming Sir J. Hannen), 9 
P. D, 149, 

: Se Gunstan, Blake y. Blake (Appeal Court, affirming Sir J. Hannen), 
» D. 102. 
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A will was signed by testator in presence of two persons, 
one of whom subscribed it in his own name in due course, 
but the other signed her husband’s name instead of her own. 
Held, that the will was not properly attested, and probate 
was refused.(a) 

If both witnesses agree in distinctly negativing the 
execution of a will or codicil, the court, on their affidavit 
being filed, refuses probate of the particular document. 
See also Chap. V., Sect. V., and “ Practice.” 

If out of three or more witnesses to a will or codicil one 
shall be shown not to have legally attested the instrument, 
the court will, notwithstanding, not exclude the subscription 
of such unnecessary and non-attesting witness from the 
probate and the registration.(d) 

But where a residuary legatee, who had been present at 
the execution of a will, wrote her name, at the request of 
one of the attesting witnesses, underneath the attestation 
clause, after the execution of the will, the court, being 
satisfied that she had not signed the will as a witness, 
directed her signature to be omitted from the probate.(c) 

By Rule 71 (1862) it is ordered, “that the registrars are 
“not to allow probate of the will, or administration with 
“the will annexed, of any blind or obviously illiterate or 
“ignorant person to issue unless they have previously 
“ satisfied themselves that the said will was read over to 
“the testator before its execution, or that the testator had 
“at such time knowledge of its contents.”(d) 

For the form of this affidavit, see Appendix V., No, 11. 

This rule is construed to apply equally to the case of a 
codicil. 

This rule is applied to all cases where the ‘testator’s 
signature is by mark or cross only, or where it is so 


(a) J. Leverington, 11 P, D, 80, 

(6) J. Forrest, 2 Swabey & Tristram, 334. 

(c) Sharman, 1L. R. 661; 88 L. J. 47; Smith, 15 P. D. 2, 
(@) See Hastilow v, Stobie, 1 L, R. 67, 68, 
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unclerkly as to show either extreme feebleness or gross 
illiteracy on his part. 

Where a testator’s signature was by a mark, and the 
witnesses were dead and no evidence was obtainable, 
evidence was required that the testator was not illiterate or 
blind. 

A will signed and attested according to the Wills Act, 
but in other respects a military will, is also subject to 
Rule 71 if it be signed with a cross or mark only. 

If interlineations, interpolations, erasures, words, or Evidence 
figures written upon erasures, or anything of the nature of Sams 
an alteration or an unauthenticated addition appear in the « will, 
will, they are entitled to probate if proof can be adduced 
that they were written and made at a period preceding the 
execution of the will.(e) Affirmative evidence of this made before 
character can occasionally be produced from an attesting **°™#°™ 
witness who observed the alterations, or whose attention 
was drawn to them, before or at the period of the 
execution, or from the drawer of the will, who can depose 
that the parts apparently interpolated or altered accord 
with his draft, or from the writer or engrosser of the will, 
who can prove them to have been his own ministerial 
handiwork, either as the correction of his own error in 
copying, or as a change of intention on the part of the 
testator previously to the execution of the will. 

Words below the testator’s signature, being part of a Words below 
clause which commenced above the signature, admitted to ere 
probate.(f) But see contrary decision in Anstee [1893] 

P. 288. 

An affidavit from any one of the persons whom I have 
designated, or from any other person who is in any other 
mode qualified to depose affirmatively, is sufficient to entitle 
the alteration to probate. 


(¢) There is no provision against spaces being left in the body of a will, 
or in any part of it which precedes the signature of the testator ; Corneby 
Y. Gibbons, 6 Notes of Cases, and Kirby, ¢b. 681 and 694, 

(f) Atnsworth, July, 1870, 2 L. R. 151, 
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For forms of affidavits made in yorification of alterations, 
see Appendix V., Nos. 12 and 13. 

A single interlineation or interpolation will prove itself 
if the signatures (or the initials of the signatures) of the 
testator and the twa attesting witnesses are written opposite 
to or near it.(a) 

It is unnecessary to say that this is not sufficient to 
authenticate two or more interlincations or interpolations, 
or even a single erasure, whether the latter be with or 
without words written upon it. 

It is equally obvious that a recital of an alteration in 
the attestation clause is satisfactory evidence as to that 
alteration.() 

Other evidence is also receivable, provided it have the 
same tendency, 


Declarations made by a testator previously to tho 


(a) Blewitt, 5 P. 1, 116, and the cases therein quoted, viz., Wingrore, 
15 Jur. 91; Hinds, 16 Jur. 1161; Amise,2 Rob. 117; Christian, 2 Rob. 
J11; Martin, 1 Rob. 712, 

(b) The rules of the court upon this subject are as follows: The 8th 
Rule (1862) says, “ Interlineations and alterations are invalid unless they 
“existed in the will at the time of its execution, or, if made afterwards, 
“ unless they have been executed and attested in the modo required by the 
“statute, or unless they have been rendered valid by the re-execution of tho 
“will, or by the subsequent execution of a codicil thereto.” 

The 9th Rule (1862) says, “ When interlineations or alterations appear in 
“the will (unless duly executed or recited in or otherwise identified by the 
“attestation clause), an affidavit or affidavits in proof of their having 
‘existed in the will before its execution must he filed, except when the 
“alterations are merely verbal or when they are of but small importance, 
and are evidenced by the initials of the attesting witnesses,” 

The 10th Rule (1862) says, “ Erasures and obliterations are not to prevail 
“ unless proved to have existed in the will at the time of its execution, or 
“unless the alterations thereby effected in the will are duly executed and 
“attested, or unless they have been rendered valid by the re-execution of 
“the will, or by the subsequent exccution of a codicil thereto, If no satis. 
“factory evidence can be adduced as to the time when such erasures and 
“‘obliterations were made, and the words erased or obliterated be not 
“ entirely effaced, but can upon inspection of the paper be readily ascertained 
“ they must form part of the probate.” 

The 11th Rule (1862) says, “In every case of words having been erased 


“ or obliterated, which might have been of importance, an affidavit must be 
* required,” 
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execution of his will, which agree with alterations appearing 
in it, demonstrate that the alterations are not afterthoughts, 
and are evidence that they were made beore the execution 
of the will.(c) The same rule applies also to a holograph 
will.(d) 

In Doe d. Shallcross y, Palmer and others, where a 
holograph will appeared to have been altered by turning a 
devise of certain cottages to one person in fee into a limita- 
tion to him for life, with remainder in fee to another person 
who was not otherwise provided for in the will, it was held 
that certain declarations made hy the testator before the 
will was executed that he intended to make a proyision by 
his will for the person to whom the alterations referred, 
but, not specifying the nature of the provision, was evidence 
to rebut the presumption of law, and proved that the 
alterations had been made in the will before its execution. 

As analogous evidence, Lord Campbell has ranked the 
following, yiz., the production of the draft of the will, 
corresponding with the will in its altered form, and written 
and verbal instructions from the testator to his solicitor to 
draw the will in its altered form.(e) 

If alterations made in a will after its execution can be 
shown to have been made before the execution of a codicil 
thereto, they are by such codicil made valid.(/) 

By some or other of these means an alteration may ha 
substantiated, 


(0) Doe d, Shallcross v, Palmer and others, 20 1, J. Q. B, 367 ; Dench 
v, Dench, 2 P, D. 64, 65. 


(d) Doe d. Shallcross v. Palmer and others, 20 L. J. 373. 


(¢) Ib. In this same case the Conrt of Queen’s Bench refused +o 
receive in evidence the declaration of the testator made after the execution 
of his will, that an interlineation in it was made before the execution of 
it. Lord Campbell said—‘ A declaration by the testator after the will 
‘‘was executed, that the alteration had been made previously, would be 
“inadmissible.” Zd., and 16 Q. B. 747, and quoted by Sir C. Cresswell 
in J, P. Ripley, 1 Swabey & Tristram, 69. But see contra, Sugden v. 
Lord St. Leonards, 1 P. D. 154, 

(f) See Lushington vy. Onslow, 6 Notes of Cases, 188, and Bradley, 6 
Notes of Cases, 183, 

me 
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The foregoing remarks refer to cases in which affirmative 
evidence can be adduced showing that the alterations, 
though unverified in appearance, were in reality made 
befure the will was executed. 

The mere circumstance, however, that an alteration has 
been dated by a testator as before the execution of his will, 
does not entitle such alteration to probate.(a) 

Alterations, however, which, though made after execu- 
tion, have been either executed in the manner required by 
the statute for the execution of the will itself, or are verified 
by the signatures or initials of the testator and the 
witnesses, are admissible to probate.() 

Verification For the 21st section of the Wills Act allows the validity 

. Treaea te of an alteration if it has been executed in the manner 

Wills Act. required by the act for the execution of the will itself, or, 
failing this, if the signature of the testator and the sub- 
scription of the witnesses have been made in the margin or 
on some other part of the will opposite to or near the 
alteration, or at the foot or end of, or opposite to, a memo- 
randum referring to such alteration, and written at the end 
or some other part of the will. 

Presumption If, however, no affirmative evidence can be obtained, the 

ee presumption of law is that an alteration has been made sub- 
sequently to the execution of the will, and it will accord- 
ingly be excluded from probate.(c) 

This, however, is not all that the court can do. 

In regard to the original words themselves which have 
been obliterated or erased, another and distinct question 
arises, dependent upon the more or less effectual manner in 
which the obliterations and erasures have been made. 

Words or If they are so incomplete that the original words or 
retored, figures can be read or deciphered either by the naked or 


(a) Adamson, 3 L. R. 253. 
(b) Blewitt, deceased, 5 P. D, 116 (as to Initials), 


(c) Cooper v. Bockett, P. C, 4 Notes of Cases, 685 et passim, See also 
Sir Herbert Jenner's observations, in 4 Notes of Cases, 695, 
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the assisted(d) eye, the court will restore them in all cases 
and will grant probate of them. 

If, however, the original words cannot be read either by 
the naked eye or through extrinsic aid, the court exercises 
two different principles in its way of dealing with them. 

If a testator has obliterated or erased the whole of a 
bequest or provision in his will, or has completely covered 
it by paper pasted over it, and has so effectually accom- 
plished his purpose that the passage is not apparent, 7.e., 
cannot be made out on the face of the will, the revocation 
is complete under the 21st section of the Wills Act, and the 
court grants probate with a blank where the erasure was.(e) 
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But where part of a legacy only, viz., its amount or the Amount of 


names of the legatee, has been so covered or obliterated or 
erased, leaving the name of the legatee or the amount of 
the legacy untouched, the court infers that the testator’s 
intention was only to revoke the original name or amount 
in the event of his having effectually substituted another, 
in which case the doctrine of dependent relative revocation 
becomes applicable ; and by this doctrine, the obliteration 
or erasure being done with reference to another act, meant 
to be an effectual disposition, will be a revocation or not 
according to the efficiency of the relative act. 

But the alteration in the name or amount, ze., the 
relative act, not being executed according to the statute, 
there is no revocation at all, and the court will restore and 
grant probate of the original words, for which others were 
sought to be substituted. 

In these cases the court has and will exercise the 
right of ascertaining aliunde, by parol evidence, what 
the original words or figures were, in order to restore 


them.(/) 


(2) The court will allow the use of magnifying glasses, but will not resort 
to chemical agents to remove the obscuring ink; see Horsford, 23 W. R. 
211; 3L, R, 214—216; Fyinch v. Coombe [1894] P. 191, 

(¢) Horsford, ante; Townley v. Watson, 3 Curt. 766; Harris, 1 
Swa, & Trist, 538, 

C/) Horsford, ante. 


legacy 


restored, 


99 


Name 
restored, 


PROOF IN DETAIL OF WILLS. [PART I, 


In Brooke vy. Kent,(a) the testator had erased in his will, 
with a knife, the amount of an annual jointure of 2001, 
and had substituted for it, in his own handwriting, a sum 
of 100/. He had also written under the clause of ttes- 
tation dn explanatory memorandum of what he had done, 
but the memorandum was not attested as required by the 
Wills Act, It was held by the Judicial Committee of the 
Privy Council: 1st, That the 20th section of the Wills 
Act required that there should be on the part of the 
testator an intention of revoking. Qndly. That the evi- 
dence adduced showed that the testator did not intend 
to revoke absolutely, but meant to revoke by substituting 
a different sum for that originally devised, 3rdly. That 
the alteration could not take effect, because it was not exe- 
cuted according to the statute ; and, finally, that therefore 
the revocation was ineffectual, and the will must stand in 
its original state. 

So, in the case of an ineffectual substitution of another 
oxecutor, the court refused to treat the erasure as a revoca- 
tion, and ordered the original name to be restored, accepting 
evidence as to the name.(b) 

In Gulbert [1893] P. 183, paper pasted over writing on 
the back of a codicil was ordered to be removed with the 
view of ascertaining whether the writing amounted to a 
revocation. 

In Horsford, a strip of paper had been pasted over the 
amount of the legacy, leaving the name of the legatea 
untouched. The court, inferring that the testator’s inton- 
tion wag only to revoke the part covered, in the event 
of his haying effectually substituted another bequest in 
its place, exercised its right of ascertaining the original 
disposition by any means of legal proof, removed the strip 
of paper, and having thus ascertained the origina] word, 


(a) 8 Moore, P. C. 341; 1 Notes of Canes, 98—-100; Hall, 2 L. R. 


267, 
(b) Re Harris, deceased, ante. 
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granted probate of the codicil as unaltered.(c) In Ffinch 
vy. Coombe [1894] P. 191, when the case of Horsford, 
ante, was again before the court, it was held that artificial 
arrangements of light and magnifying glasses might be 
made use of, but that no physical interference with the 
document was permissible. 

In M‘Cahe, the name of a legatee was so entirely erased 
that it was no longer apparent, another being substituted 
for it. 

On evidence being given as to what the original name 
was, the court restored it.(d) 

But the restoration of the original words which con- 
stituted the name of the Jegatee or the amount of the 
legacy is, of course, conditioned upon the possibility of 
obtaining evidence of what in either case these were. 

Where this evidence cannot be obtained, the court is 
under the necessity of granting probate with a blank space 
where the name was.(e) 

The presumption before referred to applies only to wills 
and codicils made since the passing of the Wills Act, and 
which are subject to its rule of execution. 

Unattested alterations in the testator’s handwriting in a Alterations in 
will executed before the Wills Act came into operation, Meee ie 
will, in the absence of a date, be presumed to havo been Act. 
made before that act came into operation, and are entitled 
to probate without any affirmative evidence.(/) 

The same principle is also applied to alterations in a Alterations in 
will, made by a soldier in actual military service, the My wils 
alterations being in his own handwriting.(g) 


All verified alterations, however, are not necessarily Verified 
alterations 
(c) Horsford, ante; see also Lushington v. Onslow, 6 Notes of Cases, 
183 ; Soar v. Dolman, 8 Curt. 121; Parr, 20 L. J. 70, 
(d) M'Cabe, 3 L, R. 94. 
(¢) E. S. James, 1 Swabey & Tristram, 239; and Str C, Tbdetson, 2 
Cart, 337. 
(f) Streaker, 4 Swabey & Tristram, 194 ; and 28 L.J.50; Pennington, 
1 Notes of Cases, 399; Pechell v, Jenkinson, 2 Curt, 273. 
(g) Tweedale, 8 Ly Ri; 206, 
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admitted to probate ; they are subject to the discretion of 
the court. It will see with what object the alterations 
have been made. If it can determine that they represent 
a definite intention of the testator’s, it will adopt them ; 
but if it is of opinion that they were deliberative only, they 
will be omitted from probate, as not being included even 
in any confirmation made subsequently by the testator.(a) 

The preceding remarks apply to cases where the altera- 
tions have been made by the testator himself, or by some 
person under his directions. 

Different considerations altogether apply to those other 
cases where alterations have been made since a testator’s 
decease, or by unauthorized persons at any other time 
since the execution of a will. 

These latter cases, being of the nature of felony, are by 
an order of Lord Penzance to be submitted to the eourt 
for its directions as to the course to be pursued. 

A testator having previously executed a draft will 
giving a legacy to the “ Bristol Royal Infirmary,” subse- 
quently executed the engrossed copy of the draft, in which 
the word “British” was by mistake substituted for 
“ Bristol,” the court, on being satisfied that there was no 
“ British ” Royal Infirmary, ordered that the name be 
altered to “ Bristol,” which was carried out by placing a 
marginal note of the order on the probate and registered 
copy of the will. The erroneous name, however, appeared 
in the body of the probate and registered copy as in the 
original: Bushell, 13 P. D. 7. 

There are also other circumstances attendant upona will 
which will require explanation. 

The vestiges or marks of a seal or wafer, appearing on 
a will or codicil, raise a presumption, or, at least, a sus- 
picion, that some further testamentary document may have 
been at one time affixed to it. 

The 14th Rule (1862) directs, that “if there are any 


(a) Hall, 2 1, R, 258 (alterations in pencil), 
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“ vestiges of sealing wax or wafers or other marks upon 
“ the testamentary papers, leading to the inference that a 
“ paper, memorandum or other document has been an- 
“ nexed or attached to the same, they must be satisfactorily 
“accounted for, or the production of such paper, memo- 
 randum or other document must be required, and if not 
“ produced its non-production must be accounted for.” 

A portion of the last sheet, sufficient in size to have 
contained a codicil may have been cut away, or even the 
commencing portion of a will may betray an analogous 
spoliation by its abruptness of initiation, or by absolute 
abscission. 
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In all these cases, in order to rebut the presumption of Evidence to 


spoliation, evidence must be given showing either that the 
testator, per se or per alium, removed a codicil or a portion 
of the will, or that when the will was found, on the occa- 
sion of the testator’s death, it was in the identical condition 
in which the executor produces it to the court. 


rebut. 


The court will exclude from probate any part of a will Exclusion of 
words from 


which the testator did not know to be therein. 

So, where a revocatory clause had been introduced into 
a will without the instructions or knowledge of a testator, 
the court granted probate without that clause.()) 

And the same order was made in another case where 
a testator had been found by the verdict of a jury not 
to have known or approved of a residuary clause in his 
will.(c) 

In like manner a sole executor’s name was ordered by 
the Judge to be omitted from the probate, where it 
had been inserted in the will without the testator’s 
sanction.(d) 

The court has also constantly excluded from probate and 
from registration words of atrocious, offensive or libellous 


(b) Oswald, 3 L. R. 162; Harter v. Harter, 7b. 11, 

(c) Fulton v, Andrew, 7 L. R., English and Irish Appeals, 476. 

(a) Allenv, Massey and others, 25th November, 1879 ; see also Morrell vy. 
Morrell, 7 P. D. 7, 


probate. 
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character ;(a) but it cannot exclude any words or sentences 
which do not come fully within such categories.(}) 

If the date be inaccurately given in the original will, 
the court will allow the true date to be shown by affidavit. 

The true date will be inserted in the probate,(c) but not 
in the annexed engrosament of the will, See direction of 
Judge on this matter at end of Amended Rules and 
Orders, Appendix IT. 

Where a will was referred to in a codicil under a date 
which belonged to an carlier will, the court corrected the 
reference and granted probate of the will intended to be 
referred to.(d) 

A testator made a will—afterwards another will, which 
by implication revoked the former. Subsequently, in a 
codicil, he (by mistake) referred to the former instead of 
the latter will. Held, that the codicil revived the former 
will, and that, as the latter will was not revoked by the 
codicil, all three documents must be proved.(e) 

With regard to wills of seamen in the Royal Navy or 
marines, see ante, pp. 23 and 56—59. 

The 11th section of the Wills Act (1837) opens a wider 
field for evidence, when it has to be shown that tho 
deceased has come within the privileges of the Act.(/) 


(a) George Wartnaby, 4 Notes of Cases, 477; Alarsh and others v, 
Marsh and others, 1 Swabey & Tristram, 536, In the latter case the 
court doubted, and the order was made with the consent of the other side. 

(b) Curtis v. Curtis, 3 Add. 33 ; see Honcywood, 2 L. R. 251, 252. 

(c) Alichin, 1 L. R. 665. 

(d) Anderson, 39 L. J. 55. 

(ce) Stedham, deceased, Dyke, deceased, 6 P. 1), 205. 

(f) Richard Hayes, 2 Curt. 341; HJ. Lay, 2 Curt. 376 ; C,H. Phipps, 
2 Curt. 369; Drummond v. Parish, 2 Notes of Cases, 318. A chaplain on 
board a man-of-war and a surgeon on board a man-of-war or a merchant 
ship (being part of the ship’s complement) are mariners, See also Saunders, 
1L.R.16; 14 W. R, 148; 13 L. T. 411; and 35 L. J. 26. In this case 
the deceased was a surgeon in the navy, not on duty, but returning home 
asa passenger on board a merchant ship. In Af‘Aurdo (1 L, R. 540), 
the deceased was a seaman in the navy, serving on board a vessel per- 
manently stationed in harbour. Dr, Deane (Wills Act, p. 117), observes, 
in reference to wills of both these categories: “ Another principle which 
‘may be drawn from the cases referred to in this section is, that in order 
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This section does not alter the old law upon the subject of 
such wills; and the same observations, therefore, which 
apply to wills made previously to 1st January, 1838, apply 
equally to wills excepted by the Act from its general 
operation. See also Part IIL., Chap. V.(9) 

Rule 71 (1862) applies to these wills.(h) 


Szction V, 
LETTERS OF ADMINISTRATION, 


If the deceased has died either absolutely intestate, or Grantees of 
having made an invalid will,(?) or where a will disposes aa 


only of realty and appoints no executor,(t) letters of 
administration will be granted of his or her personal 


estate, : 
A will of real estate only, appointing no executor, Will of real 
if it contain a revocatory clause, is entitled to probate. 
And a will of real estate appointing an executor is 

provable even if the executor be dead. 


“to come within the exception the informal will must be made and the 
“ soldier die on the expedition, and the informal will must be made and 
“ the mariner die at sea, and before he has an opportunity of making a 
“formal will on shore.” The Probate Court, however, docs not appear 
to have adopted the rigid principle laid down by Dr, Deane. In Neville, 
4 Swabey & Tristram, 218, probate was granted of a military will made 
in the Crimea, the testator being killed in action three years after in India, 

(9) G. Neville, 28 L. J. 53. A minor may make a military will; 7. G@, 
Farquhar, 4 Notes of Cases, 651. 

(h) W. Hackett, 4 Swabey & Tristram, 221; 29 L. J. 42. 

(¢) When an existing will can be shown to be invalid by the testi- 
mony of both attesting witnesses, a registrar, upon an affidavit of those 
Witnesses, will grant uis fiat against it. (Rule 5, 1862.) See “ Fiat,” 
“Practice.” See also Eckersley v, Platt and others, 1 L, R. 281; 36 
L. J.7. A will made by a married woman being shown to be inoperative, 
the court granted administration as under an intestacy, Graham, 2 
L. R. 388, 

(k) Bootle, 3 L. R.177, See also Jordan, 1 L, R, 565. 
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A mere writing at foot of will to the effect “This will 
“ was cancelled this day,” signed and attested—probate 
refused.(a) 

Administration of the estate of an infant presumed to 
have existed and died was granted by the President on 
evidence only of a nurse of the deceased mother as to its 
existence and death, founded on declarations made by the 
mother to the nurse. No other proof of the existence or 
burial of the infant.(0) 

The court will grant administration to the next of kin, 
notwithstanding it is suggested that, de facto, there is a 
will, if the executor and the persons interested thereunder 
have been cited to propound such will, and have not 
appeared to the citation.(¢) 

And where the deceased died insane, leaving a will, 
which was, upon the face of it, marked with insanity, 
the court granted administration as in an intestacy, but 
directed the will to be filed.(d) 

The parties who are eligible to become grantees of 
letters of administration of the general estate are various, 
deriving their title or interest from different sources. 

The statute 31 Edw. 8, c. 11, directs “ the ordinaries to 
‘depute the next and most lawful friends of the deceased 
“ intestate to administer his goods.” 

The 21 Hen. 8, c. 5, s. 3, directs the ordinary “to grant 
“ administration of the goods of the person deceased to the 
“ widow of the same person deceased or to the next of his 
“kin, or to both, as by the discretion of the same ordinary 
“ shall be thought good.” 

But these statutes do not contain all the directions upon 
the subject. The husband has a right to a grant of 
administration of his deceased wife’s personal estate by the 


(a) Fraser, 21. R. 40. 

(6) Thompson, 12 P. D. 100. 

(c) Whiting v, Deal and Orchard, 2 Spinks, 57 ; Perry v. F. II, Dyke, 
1 Swabey & Tristram, 12; Morton v. Thorpe and others, 3 Swabey & 
Tristram, 180, 181, and the cases therein referred to. 

(d) Bourget, 1 Curt. 691. 
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common law; and the 29 Car. 2,c. 3, s, 25, directs, that ere 
the husbands of femes covertes, dying intestate, ““may °° ° 
“ demand and have administration of their rights, credits 

“ and other personal estate, and recover and enjoy the same, 

“as they might have done before the making of the 

“92 & 23 Car. 2, c. 10.” 

As to foreign next of kin, see “Grants made according 
“ to Scotch and Foreign Law,” Chap. XII. 

And the relatives (not next of kin) having distributive 22 & 23 Car. 2, 
shares, jure reprwsentationis, under the 22 & 23 Car. 2, 5 oy a 17. 
ce. 10, and 1 Jac. 2, c. 17; and also all persons having a Beneficial 
cognizable beneficial interest in tho intestate’s estate, may terest. 
become grantees on the renunciation of the potiores. 

The applicant for administration deposes to his quali- Administra. 
cation or interest, and takes an oath of office, mutatis oe i 
mutandis, much the same as that of the executor or 
administrator (with the will annexed). 

By the 37th Rule (1862) it is directed, that “ the oath 
“ of administrators, and of administrators with the will, is 
“to be so worded as to clear off all persons having a prior 
“ right to the grant, and the grant is to show on the face 
“of it how the prior interests have been cleared off: and 
“ the oath is to set forth, when the fact is so, that the party 
“ applying is the only next of kin, or one of the next of 
“kin, of the deceased.” 

The father of a deceased bachelor not having been 
heard of for twenty-two years, the mother was allowed to 
take the grant and to qualify the wording of the oath 
thus: “I believe myself to be the only next of kin of 
“ A. B.” (the deceased).(e) 

The 47th Rule (1862) directs, that “the usual oath of 
“ administrators, as well as that of executors and adminis- 

“ trators with the will, is to be subscribed and sworn by 

them as an affidavit, and then filed in the registry.” 

In the oath the administrator is bound to specify the 
day “on” which the deceased died. If this cannot be 


(ce) Reed, deceased (Motion, January, 1874), 29 L. T. 932. 
H 2, 
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done, though the fact of the decease be certain, upon 
satisfactory explanation that a more precise date cannot 
be given the grant will be allowed to issue. 

[For forms of oaths, see Appendix V. These forms 
supply much information as to the practice in adminis- 
trations. | 

The registrars are not concluded by this formal docu- 
ment, but, under Rule 48 (1862), they may, “ in cases 
“ where they deem it necessary, require proof, in addition 
“to the oath of the executor or administrator, of the 
“ identity of the deceased, or of the party applying for 
the grant,” 

By the 45th Rule (1862) it is ordered, that “in every 
“case where probate or administration is for the first 
“time applied for after the lapse of three years from the 
“ death of the deceased, the reason of the delay is to be 
“certified to the registrars. Should the certificate be 
“ unsatisfactory, the registrars are to require such proof 
“of the alleged cause of delay as they may see fit.” 

For the form of certificate, see Appendix V., No. 50. 

The information given in section I. of this chapter 
with reference to English, Scotch, and Irish grants of 
representation being made operative in any part of the 
United Kingdom, also applies, mutatis mutandis,’ to 
grants of administration. (See p. 49, and “Zesealing” 
and “ Practice.”) 

The administrator is required to make an affidavit as to 
the intestate’s property for the Inland Revenue in the 
same Manner as an executor. (See pp. 45, et seq.) 

For particulars of the various forms of Inland Revenue 
affidavit, see Appendix V. 

Unlike an executor, he is also required to give a bond 
for his due administration of the estate about to be 
committed to him. 

By the Probate Act of 1857 the law and practice of 
administration bonds were put upon a new footing. 

By the 80th section, “ so much of the 21 Hen. 8, c. 5, 
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“92 & 23 Car. 2, ¢. 10, and 1 Jac. 2, c. 17, as requires 
“any surety, bond or other security to be taken from a 
“person to whom administration shall be committed is 
“ repealed.” 
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The 81st section enacts, that “every person to whom Its natore. 


“any grant of administration shall be committed shall 
“ give bond to the Judge of the Court of Probate, to enure 
“ for the benefit of the Judge for the time being, and, if 
“ the Court of Probate, or (in the case of a grant from the 
“ district registry) the district registrar, shall require, with 
“one or more surety or sureties, conditioned for duly 
“collecting, getting in, and administering the personal 
“ estate of the deceased, which bond shall be in such form 
“as the Judge shall, from time to time, by any general or 
“ special order direct.” 


To ensure the reception of an administration bond in Status of 
sureties, 


the registry, the sureties must be, primé facie at least, 
responsible persons :(a) Rule 41 (1862). 


In May, 1893, the President directed with regard Foreign 


to sureties, that :—(1.) The administrator of a foreign 
subject resident abroad may, if it be proved by affidavit 
that the deceased left no debts in England, or by leave of 
a Judge at chambers, be allowed to give bond with 
foreign sureties ; (2.) In all other cases sureties residing 
in the United Kingdom, the Channel Islands, or the Isle 
of Man, are to be required except by leave of a Judge at 
chambers, 

Guarantee societies are now allowed as sureties, even 
though by the deed of settlement of the society the 
directors may not be personally liable ; the society’s seal 
is affixed to the bond ; and an affidavit as to the sufficiency 
of the society, with balance sheet, &c., is filed. 


sureties, 


The 82nd section of the Act of 1857 enacts, that “ every Penalty of 


“ administration bond shall be in a penalty of double the 
“amount whder which the estate and effects of the 
“deceased shall be sworn, unless the court or district 


(a) See “ Practice,” post, 
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“ registrar (as the case may be) shall in any case think 
“fit to direct the same to be reduced, in which case it 
“ shall be lawful for the court or district registrar so to do ; 
“and the court or district registrar may also direct that 
“more bonds than one shall be given, so as to limit the 
“ liability of any surety to such amount as the court or 
“ district registrar shall think reasonable.” (a) 

Care must be taken that the penalty inserted in the 
bond is double the gross amount (not the net) of the 
personal estate. 

Though the penalty is thus usually in double the amount 
of the estate sworn to, yet where there is a constat of the 
estate in an inventory, the bond may be given in double 
that constat. 

Where the estate was sworn under 3,000/., and the 
intestate’s debts were shown to amount to 451, the Judge 
reduced the penalty of the bond and allowed the adminis- 
tratrix (who was the only person entitled to the deceased’s 
personalty) to enter into a bond with sureties for double 
the amount of the debts, viz., 100J.(0) 

By the practice of the court, where the estate does not 
exceed 90/., one surety only is joined with the adminis- 
trator. In all other cases, with the exception of a husband 
administering to his wife, two sureties are joined in the bond. 

In the case excepted, the husband or his representative 
gives bond with one surety only, whatever may be the 
amount of the estate, and whatever may be the form of 
the grant.(c) 

The husband’s attorney is also allowed to participate m 
this privilege. 

(a) In Geo, Parrott (Oct. 1858), the administrator was by the order of 
the registrar allowed to give two bonds, each bond with one surety only, 
and with a penalty to the amount only under which the effects were 
sworn. (See Chadwick’s Examples of Administration Bonds, 163.) 

(6) M. Gent, 1 Swabey & Tristram, 64. See also Jackson v. Jackson 


and Jackson, 1L. R. 14; 13 L. T. 336; 35 LJ. 4, 
(c) C. Noel, 4 Hage. 208, and Rule 39 (1862). 
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In order to facilitate the finding of the requisite security Number of 
the court will, at times, permit the number of the sureties curl 
to be increased.(d) 

The court will dispense with sureties altogether, taking Sureties dis. 
only the bond of the principal, upon sufficient ground Peused with. 
being shown, ¢.g., where the estate is in the hands of the 
Chancery Division.(e) 

Whenever a Receiver in Bankruptcy is the adminis- 
trator, sureties are now dispensed with under a direction 
of the President (Sir F. H. Jeune). 

In ordinary cases the sureties to administration bonds Justification 
do not justify. ere 

There are cases, however, where they may be compelled 
to justify. 

This is done either in accordance with rules specially 
applying to the cases in question, or by a special order of 
the Judge. 

All cases, where justifying security is given ex debtto, will 
be found set out in their respective places in this book. 

The other cases, where it is occasionally enforced, may 
be thus defined. Asa general rule the court will direct 
justifying security to be given by the administrator, if a 
next of kin apply for it,(7) at least to the extent of the 
shares of the applicants.(q) 

The court will also, at the prayer of a legatee, order 
justifying security to be given to the extent of his 
legacy.(h) 

In regard to creditors, somewhat different considerations 
apply. 

Asarule they are not entitled to require an adminis- 


(d) Herbert v. Sheill and others, 3 Swabey & Tristram, 481, 

(e) Hf. Cleverley, 2 Swabey & Tristram, 337; and UM. de la Fouque, 
tb. 631; Jackson y. Jackson, ante, (See also Chadwick's Examples of 
Administration Bonds, 163.) 

(f) Coppin v. Dillon, 4 Hagg. 376. 
(9) Jackson v. Jackson, 1 L, R. 14. 
(h) Pickering v, Pickering, 1 Hagg. 480, 
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trator who is a next of kin, or a guardian of a next of kin, 
to give justifying security.(a) 

But this rule will be departed from where a strong case 
is made out for the departure.(b) 

In G. Hill, the Judge allowed the justification to be 
made by one of the sureties only, but to the full amount of 
the penalty.(c) 

A person who desires to obtain an order for justifying 
security should enter a caveat, and when warned enter an 
appearance and apply (by summons) to a registrar. 

The sureties, so required to justify, severally make 
affidavit that they are each solvent to the amount of half 
the penalty of the bond. 

For the form of this affidavit, see Appendix V., No. 10. 

Where the administratrix is a married woman, she is 
now required to execute the bond as principal, and her 
husband cannot do so in her stead; he may, however, 
become a surety. 

A married woman may be a surety to an administration 
bond on proving her sufficiency. 

The court will not discharge the original sureties to an 
administration bond and allow other sureties to be substi- 
tuted for them.(d) 

For the qualification of persons attesting bonds, see 
* Practice.” 

The court may order or permit an administration bond 
to be sued on at law. 

By the 88rd section of the Probate Act of 1857, the 
“ court may, on application made on motion or petition in a 

(2) Hughes v. Cook and others, 1 Lee, 387; Hickman ¥. Black, 2 
Lee, 251. : 

(b) John v. Bradbury and others,1 L. R. 248; 36 L. J. 33; 38 L. T. 
867 ; Hughes v. Cookson, 1 Lee, 366; Hickman v. Black, 2 Lee, 251. 
The case alluded to in John v. Bradbury and others, is Bush, deceased, 


decided in chambers. There, at the instance of a creditor, the Judge 


ordered the intestate’s husband to give security, he being an insolvent 
debtor. 


(ce) Chadwick’s Examples, &¢., 169. 
(@) Stark, 1L, R. 76; 35 L, J. 42, 
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“ summary way, and on being satisfied that the condition 
“of any such bond has been broken, order one of the 
“ registrars of the court to assign the same to some person, 
“+o be named in such order; and such person, his exe- 
“ cutors or administrators, shall thereupon be entitled to 
“ sue on the said bond in his own name, both at law and 
“in equity, as if the same had been originally given to 
“him instead of to the Judge of the court, and shall be 
“ entitled to recover thereon, as trustee for all persons 
“ interested, the full amount recoverable in respect of any 
“ breach of the condition of the said bond.”(e) 

It is enacted by the 15th section of the Court of Probate 
Act, 1858, that “bonds given to any archbishop, bishop, 
“or other person exercising testamentary jurisdiction in 
“ respect of grants of letters of administration made prior 
“ to the 11th day of January, 1858, or in respect of grants 
“ made in pursuance of the Court of Probate Act or of 
“ this Act, whether taken under a commission or requisi- 
“tion executed before or after the said 11th day of 
“ January, shall enure to the benefit of the Judge of the 
“ Court of Probate, and if necessary shall be put in force 
“in the same manner and subject to the same rules (so far 
“as the same may be applicable to them) as if they had 
“ been given to the Judge of the said court subsequently 
“ to that day.” 

The court has a discretion as to making this order, and 
will only order the assignment of a bond when it is 
satisfied that the application is made bond fide; that a 
primd facie case of a breach of the condition has been 
made out, and that the applicant is the proper person to 


sue.(/') 


(e) Sir C. Cresswell directed an administration bond given in the 
Consistory Court of Chester, to be assigned, so that it might be put in 
suit at common law: Young v. Oxley, 1 Swabey & Tristram, 26. See 
Chadwick's Examples of Administration Bonds, 164; Sandrey v. Michell 
and another, 3 Swabey & Tristram, 25; W. Jones, ib. 38; Baker and 
Marshman v. Brooks, ib. 32; Young, 1 L. R. 188, 

(f) Young, 35 L. J. 126; 1 L. B. 180, 
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Where there were two bonds, the court would only 
allow the last to be proceeded on, “being more equitable 
“* (it said) to reserve the first,”(a) and refused leave to sue 
on the first bond until the action on the second bond had 
been disposed of.(5) 

The practice in these cases is for the applicant to issue 
& summons against the sureties, returnable before a re- 
gistrar, to show cause why an order should not be made 
directing the bond to be assigned. This is an alteration 
of the old practice referred to in notes (c) and (d), which 
was to apply by motion to the court. The assignee will 
not be required to give security for costs to the court if he 
be resident in England. 

These are the usual and necessary proceedings to be 
taken on the part of every applicant for letters of adminis- 
tration. Whatever other preliminaries are required depend 
upon and are regulated by the nature or degree of the 
applicant’s title, and will be considered separately. 

After the completion of all necessary preliminaries the 
letters of administration are made out and granted to the 
applicant. 

Efflux of But a period of fourteen days, excluding the day of the 

sonrtect G*7® intestate’s death, must have elapsed before the letters of 
ae eer administration are allowed to pass the seal. 

For the 44th Rule (1862) directs as follows :—‘ No 

“ letters of administration shall issue until after the lapse 

“ of fourteen days from the death of the deceased, unless 

“ under some direction of the Judge or by order of two of 

“ the registrars.”(e) A like order is made by one registrar 


(a) Irving, 38 L. J, 83; 1 L. R. 658; Bowden, 3 Swabey & Tristram, 25, 

(b) Ib. 

(c) Young, ante. See also Cartwright, 1 P. D, 422; 24 W. R. 214; 34 
L. T, 72, 

(d) Cartwright, 1 L. R, 422, 

(e) This is only a re-enactment of a very ancient rule of the Ecclesias- 
tical Courts. In a MS. report of Blackborough v. Davis, preserved amongst 
the papers of Sir George Lee (with a perusal of which I have been 
favoured by his great-nephew, Dr. Lee, of Hartwell, Bucks , Chief Justice 
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if the grant is to issue at a district registry. (See Rule 51, 
District Registries.) 

This rule will be relaxed on special cause being shown, 
e.g., that the effects are perishable.(/) 

By Rule 3 (1862), “the registrars are not to allow pro- 
“ bate or administration to issue until all inquiries which 
“ they may see fit to institute have been answered to their 
“ satisfaction. The registrars are, nothwithstanding, to 
“afford as great facility for the obtaining of grants of 
“probate or administration as is consistent with a due 
“ regard to the prevention of error or fraud.” 

I will now take the different grants in detail. 

If the intestate has died a bachelor, or a widower with- Grant to the 
out issue, his father has exclusive right to administration, eae 
notwithstanding that the deceased has left a mother. The 
father would thus seem to be considered to be the sole next 
of kin of the intestate.() 

The widow (or the relict) of the intestate takes adminis- To the widow. 
tration in preference to the children or next of kin, unless 
the latter establish such a case of unfitness on her part as 
to induce the court (in exercise of the discretion given to 
it by 21 Hen. 8, c. 5, s. 3) to exclude her.(/) 

In a case of Boddan, March, 1873, the court passed over Widow 
the widow (a bad character) and granted administration ast 
to the son, the note on the grant being—“the Right 
“ Honourable ——” (the Judge), “having dispensed 
“with the renunciation or citation of-—-—,” “the lawful 
“widow and relict,” &e. But see contra, Middleton, 

14 P. D. 23. 


A woman, however, from whom her husband had Widow not 
passed over, 


Holt says, “The Ecclesiastical Court does not grant administration till 
fonrteen days after the death of the intestate.” 

(f) Oughton’s note to Clerke’s Prawis, p. 323, says, “nisi speciales ob 
“ causas (utpote facta fide bona esse peritura, &c.), literas administrationis 
“ specialiter decernere judici melius visum fuerit citius extrahi.” 

(g) More probably the father does not take as next of kin, See “Law 
Magazine and Law Review,” vol. 3, 82. 

(1) Conyers v, Kitson, 3 Hagg. 657; Lambell v, Lambell, 3 Hagg. 568, 


108 


To the 
children. 


To the 
husband, 


Wife judici- 
ally separated. 


To the hus- 
band's legal 
personal re- 
presentative, 


LETTERS OF ADMINISTRATION, [PART I. 


obtained judicial separation (by reason of her cruelty) was 
not passed over as his widow without an opportunity of 
being heard.(a) 

If the intestate has left no widow, the intestate’s children, 
or some or one of them, take the grant. They do so like- 
wise if there is a widow, and she either refuses (after being 
cited), renounces, has died since the decease of the intestate, 
or is excluded by the court in the exercise of its discretion, 
as I have just stated. 

The husband takes administration to his wife, jure 
mariti, by the common law, and his right to the adminis- 
tration of her personal property gud husband is recognised 
and declared by 29 Car. 2, c. 3, s. 25, and 1 Jac. 2, ¢. 17, 
s. 5. The husband’s right to administer to his wife’s 
estate will not vest in his trustee in bankruptcy. A grant 
under special eircumstances may be made to his trustees.(/)) 
See also post, pp. 120, et seq. 

But, as in the case of Allen v, Humphreys, referred to 
post (at p. 122), the court exercises its discretion under 
the 78rd section, and will, if it thinks fit, pass over the 
husband. 

Where a wife has been judicially separated, or has 
obtained a protection order against her husband, adminis- 
tration limited to that portion of the wife’s property which 
by virtue of the decree of judicial separation or protec- 
tion order vested in her as a feme sole is granted to her 
next of kin, and a further administration in respect to the 
rest of her estate is granted to the husband. 

If the husband of an intestate wife has survived her, but 
has died without having taken administration, the court, 
on the ground of his interest, will grant administration to 
his legal personal representative. A grant must be taken 
to the husband as well as to the wife.(c) 

(a) Thler, 3 L. R. 60. 


(0) Jane Turner, 12 P. D, 151, 
(c) Harding, deceused, 2 L, R. 894. ; 


CHAP, V.] -—s LETTERS OF ADMINISTRATION. 109 


But this rule, being founded on the assumption that the Exception, 
beneficial interest vested in the husband and devolved to 
his representative, and on the principle that the grant 
ought to follow the interest, is liable to be departed from 
in cases where it can be shown that the beneficial interest 
did not survive his life, and that the wife’s separate pro- 
perty has, upon his decease, by the terms of the instrument 
constituting it, reverted to her own family.(d) 

See Williams on Executors, 9th ed., vol. 1, pp. 350 
et seq, and 736. 

Another exception by which a husband’s representative 
is passed over has been made in cases where the 33rd 
section of the Wills Act applies. 

Where a daughter who had a legacy under her father’s 
will died in his lifetime leaving issue and also her husband 
surviving, but who afterwards died likewise in the father’s 
lifetime, the court gave administration to a son of the 
daughter (the legatee) without requiring the renunciation 
or consent of the husband’s representative. (e) 

On the renunciation of the legal personal representative Representa- 
of a husband who survives his wife, administration of the needy 
wife’s estate is granted to her next of kin if the husband renouncing. 
dies intestate; if he dies testate it is given to the residuary 
legatee under his will or to the wife’s next of kin without 
preference. 

If the intestate leave no widow or husband, as the case To the next 
may be, the next of kin take administration. a 

Those persons only are to be ranked as next of kin of 
an intestate who were such at the time of the intestate's 
death. 


(ad) Fielder and Fielder y, Hunger, 3 Hagg. E. R. 769; id, vol. 3, 
230; Mary Pountney, 4 Hagg, E. R. 290; Austen and Hosmar vy. Hodges 
(Dee. 1860), In this case a general administration of the effects of a feme 
coverte was granted to her next of kin notwithstanding the opposition of 
the husband’s representatives, 

(¢) Councell, 2 L. R. 315. The grant was, however, limited to the 
egacy, 
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If the husband renounce, administration will be granted 
to the next of kin of his intestate wife,(a) or, with his 
consent, to one of his next of kin. 

If the intestate be a divorced woman, her next of kin 
take administration of her estate, as “of——, single 
“ woman, formerly wife of ——.” 

The court will grant administration to a stranger nomi- 
nated by all the next of kin,(b) but only if there be special 
circumstances to justify the grant, viz, under 20 & 21 
Vict. c. 77, 8. 73.(c) 

The court gives administration to the husband of a sole 
next of kin, being the sole person entitled to the estate, on 
her renouncing or being cited and not appearing to the 
process.(d) But ina case where there are other next of 
kin, they also must renounce and consent. 

The wife’s preference of another person, although he be 
a creditor, will in no way prejudice the husband’s right to 
administer as the next person entitled after his wife, if he 
be willing to do so.(e) 

Rule 28 (1862) directs, that “where administration is 
“ applied for by one or some of the next of kin only, there 
“being another or other next of kin equally entitled 
“ thereto, the registrars may require proof by affidavit or 
“ statutory declaration that notice of such application has 
“been given to such other next of kin.” 

En résumé, it may be said that administration is granted 
in the order following, viz., to— 

1. Husband or wife. 

2. Child or children. 

3. Grandchild or grandchildren. 


(a) Cfer. Jane Bell, 1 Swabey & Tristram, 290, 

(b) Farrell v. Brownhill, 3 Swabey & Tristram, 468, 

(c) Hopkins, 3 L, R. 235 ; Teague and Ashdown v, Wharton, 2 L. R. 
861, 362; Richardson, 2 L, R, 244; Bullar, 22 L, T.(N. 8.) 140; Hale, 
3 L. R. 208. 

(d) Haynes v. Matthews, 1 Swabey & Tristram, 462; cdi v. 
Wenham, 6 Notes of Cases, 17. 

(e) Haynes v. Matthews, ante. 
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4, Great grandchildren or other descendants. 

5. Father. 

6. Mother. 

7, Brothers or sisters. 

8. Grandfathers or grandmothers. 

9, Uncles, aunts, nephews, nieces, great grandfathers, 
great grandmothers. 

10. Great nephews, great nieces, cousins german, great 
uncles, great aunts, great grandfather’s father, 
and so on, according to the proximity of kindred : 
all those who are in the same degree being 
equally entitled. ( 7’) 

See post, Appendix III. 


V1 


It may be useful to show in what manner the estate of Distribution 


a deceased intestate is disposed of. The distribution is 
regulated by the 22 & 23 Car. 2, c. 10, and 29 Car. 2, 
c. 3, 1 Jac. 2, c. 17, and 53 & 54 Vict, c. 29, and may be 
concisely stated as follows :— 

If the intestate die leaving a husband, he is entitled to 
all the estate. 

If the intestate leave a wife, she is entitled to one-third, 
and the next of kin, if descendants, to the remainder: the 
issue of deceased next of kin, being descendants, sharing 
with them by representation. 

If there be no descendants, and the intestate died on or 
before September Ist, 1890, she is entitled to one-half, and 
the next of kin take the other half. For example, if the 
intestate leave a wife and father, a moiety goes to each, 
If he leave a wife, mother, brother and sister, the wife is 
entitled to half, and the mother, brother and sister take 
the other half equally among them. If the intestate leave 
a wife, mother, brothers and sisters, nephews and nieces, 
the wife is entitled to half, and the mother, brothers and 


(f) Vide the accompanying table. In matters of distribution and suc- 
cession to personal estates, the degrees of relationship are computed 


according to the civil law. Lock by her Guardian against Sir Attwell 
Lake, 2 Lee, 421. 


of intestate’s 
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sisters, and nephews and nieces, being children of a brother 
or sister, who predeceased the intestate, to the other half 
equally ; the nephews or nieces, as representing a deceased 
brother or sister, jointly taking a share equal to that of 
each of the others. But if the husband dies after Sep- 
tember Ist, 1890, without issue, and the net value of his 
real and personal estate does not exceed 500I., the wife is 
entitled under the Intestates’ Estate Act, 1890 (53 & 54 
Vict. c. 29), to the whole, but where it exceeds 500J., she 
has a charge upon the whole estate for 500/., with interest 
at 4 per cent. until payment, in addition to her share in 
the balance of the residue. This act applies, however, 
only where the husband dies wholly intestate.(a) 

If there be no descendants, father, mother, brother, 
sister, nephew or niece (children of a brother or sister, who 
died in the intestate’s lifetime) then subject to the pro- 
visions in her favour stated in the preceding paragraph, 
the wife is entitled to one-half, and the next of kin, z.e., all 
those in the same degree of kindred, are entitled to the 
other half equally among them. 

If there be no next of kin, or the intestate be a bastard, 
one-half goes to the wife, and the other half to the Crown 

Children take between or among them equally, grand- 
children and more remote descendants taking with them 
per stirpes. 

Grandchildren take per stirpes and not per capita,(b) 
great grandchildren and more remote descendants taking 
with them per stirpes. 

The same observation applies to further descendants. 

If there be no widow or child the futher takes all the 
estate, : 

So the mother (if no father) takes all, if there be no 
brothers or sisters, or nephews and nieces taking per stirpes. 
No other kindred than these is entitled to share with the 
mother. 


(a) Twigg v. Black [1892], 1 Ch. 579. : 
(b) Walker v. Gammage, 37 Ch, D. 517, 
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Brothers and sisters share among themselves equally, 
nephews and nieces, being children of brothers or sisters 
who died in the lifetime of the deceased, taking with them 
per stinpes. 

Grandfathers and grandmothers share among themselves 
equally. If there be only one, that one takes all. 

Grandparents do not share with brothers or sisters of 
deceased. (Lord Chancellor Jeffreys.) 

Nephews and nieces share together with uncles, aunts, 
great grandfathers and great grandmothers equally, they 
being all in the third degree ; and so on with other kindred 
according to their degree ; all those in the same degree 
taking an equal share.(c) 


Administration will be granted to any of these persons, Grants to 


not being next of kin, in the event of their being entitle 
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entitled in 


in distribution to the intestate’s estate, if the widow and. distribution, 


next of kin have renounced or be all dead. In the latter 
case persons entitled in distribution (as the Ecclesiastical 
Courts and the Court of Probate called them) are also 
allowed a preference over the legal personal representatives 
of the next of kin.(d) 

Administration is granted on the renunciation of the 
mother (being the only next of kin) of a bachelor, to a 
brother or sister, or a nephew or niece entitled in distribu- 
tion to the estate, without preference. 


(c) The customs of London, the province of York, and certain other 
places, are abolished by 19 & 20 Vict.c.94. By that Act, “ An Act for 
“the uniform Administration of Intestates’ Estates,” it is enacted, that 
“from and after the 31st day of December, 1856, the special customs 
“ concerning the distribution of the personal estate of intestates observed 
“in the city of London, or in relation to the citizens and freemen of such 
“city, and in the province of York, and certain other places, shall, with 
‘* reference to all persons dying on or after the lst day of January, 1857, 
“ wholly cease and determine, and the distribution of the personal estate of 
“ all persons so dying shall take place as if such custom had never existed, 
“and as if the rules for the distribution of the personal estate of intestates 
“ generally prevalent in the province of Canterbury had prevailed through- 
“out England and Wales, any law or statute to the contrary notwith- 
“ standing.” 

(2) Carr, 11. R, 292, 
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If the widow, next of kin, and all other persons entitled 


ester to share distributively, be dead, administration will be 


of widow or 
next of kin, 
&e, 


Distinetion 
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To persons 
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granted to the legal personal representative of any one of 
them, for in such a case they all rank equally. In this 
case the statute is disregarded, as applying only to the 
living, and notice is taken only of the beneficial interest 
which has been transmitted to the representatives. 

It is almost superfluous to say that the executor or ad- 
ministrator of a deceased person, who was entitled to the 
whole of an intestate’s property, is also ontitled to a grant 
of administration as fully as such deceased person would 
have heen, 

Administration of the effects of a bachelor deceased has 
been granted to the executors of the universal legatee of the 
father, on the renunciation of the executors of the father. 

Jt is the practice to allow one of two executors to take 
administration to a deceased, whom their testator was 
entitled to represent.(a) But this is not applied to the 
case of co-administrators, They should take administra- 
tion under such circumstances jointly ;(b) but in practice, 
any one of two or more co-administrators is allowed to 
take administration on the non-acting administrator or 
administrators renouncing or consenting.(c) 

On the ground of interest, administration will be granted 
to a person having an indirect and derivative interest in 
an intestate’s estate, as being one of the next of kin, or the 
residuary legatee, of a next of kin of the intestate. But 
the applicant must be unable to become the personal repre- 
sentative of his own deceased, through the latter being 
already legally represented, and such legal representative 
refusing to take the requisite grant.(d) 


(a) F, Naylor, 2 Robertson, 410 ; 15 Jurist, 686, 

(2) Ib, 

(c) Hancock v, Lightfuot, 3 Swabey & Tristram, 557, In J. R. Crook 
(2nd August, 1855), Sir John Dobson decreed administration to one of 
three administrators without notice to the others, of whom one was & 
lunatic, and the other was resident abroad. 

(d) Vide “ Administration (Will),” and “ Administrations de Bonis 
“non,” post, 
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So, administration is granted of a wife's estate to the 
residuary legatee of the husband, on the executor, who 
has proved the will of the latter, renouncing adminis~ 
tration.(e) 

So a creditor of a sole person entitled to an intestate’s 
estate may take administration to the intestate, on the renun- 
ciation and consent of that person or his representative.(/') 

On the renunciation and consent of the father of an 
intestate who has died a bachelor, administration will 
be granted to his brother as “the natural and lawful 
“ son of , who is the natural and lawful father 
“and next of kin of the deceased,” though he has no 
interest in the estate. It is so granted on the principle 
that the intestate’s brother may be considered to have 
indirectly, as his father’s next of kin, a spes successionis to 
the property in question. He may also, and not unfairly, 
be regarded in the light of his father’s attorney or agent. 

For form of renunciation and consent, see Appendix V., 
No. 198. 

On the same grounds, also, administration will be granted 
to the sister of the deceased as the daughter of the father.(g) 

If a widow, intestate, leave a daughter who is her only 
next of kin and the sole person entitled to her personal 
estate, administration will be granted to the daughter’s son 
and only next of kin, on her own and her husband’s 
consent. 

The practice of requiring a “registrar's order” for 
grants made upon a spes unless applicant be a child of 
the intestate’s husband or of the intestate’s sole next of kin 
and sole person entitled to the estate has fallen into disuse. 
Renunciation and consent must of course be obtained, 


(¢) Amelia Vizer (wife of Robert Vizer), August, 1853. 

Cf) Emma Frazer, 1 L. R. 327; 16 L. T. 154 ; and 36 L. J. 63, 

(9) Loctere vy, Cotton (Dr. Cottrell’s MS. Cases), decided by Dr. Bettes- 
worth, December 2nd, 1730. The father of an intestate renounced, and 
his sister took a grant. The father’s assignees in bankruptcy called it 
a and asked for a revocation. The court held it to be well made, and 
refused. 


12 
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The court will grant administration to the child of a 
brother, a next of kin of intestate, on his renunciation and 
consent, and that of all other next of kin and parties entitled 
in distribution to the deceased’s estate. 

Administration has been granted to the son of a 
deceased father of an intestate on the renunciation and 
consent of the deceased father’s representative (his 
widow), the son being entitled in distribution to the 
father’s estate. 

Toanephew | On the same principle the court has granted adminis- 
piovewinis, tration to a nephew, who was not entitled in distribu- 
tion.(a) 

In “* Keane’s case,” the court granted administration to 
a nephew, being the son of the deceased’s brother, who was 
the sole next of kin, and only person entitled to the personal 
estate of the deceased, on the renunciation and consent of 
that brother.(d) 

In “ Blagrave’s case,” the court granted administration 
to the son of a deceased brother, who was the sole next of 
kin, on the renunciation of his executrix and universal 
legatee, and of certain nephews and nieces entitled with 
him in distribution.(c) The court said, “Though the 
“ party has not a direct interest, he is acting under a person 
“ entitled to a moiety of the property.” 

The principle which governed the court in making the 
grants in Keane and Blagrave may be further elucidated 
by the unreported case of “ John Scale.” 

Whatisnot In this case a nephew of the intestate applied for 
Noe administration on the renunciation of the widow and 
daughter. But the court rejected the application, on 
the ground that the nephew's chance of succeeding to any 
part of the deceased’s estate, as being through his cousin 


(a) H. J, Cookson, November, 1841. 

() Mary Keane, 1 Hagg. HE. R. 692; @. Johnson, 2 Swabey and 
Tristram, 559; Williams, 2 L. R. 82. 

(c) A. Blagrave, 2 Hagg. E. R, 83. 
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the daughter, “was too remote and contingent to be 
* considered an interest in the deceased’s estate, and that 
“he could not, by any fiction of law, be held to be 
“ the daughter’s natural agent.” (d) 

So, in Gibbon, the court refused to grant to a nephew 
of the intestate’s next of kin, but allowed the daughter of 
the latter to take administration.(e) 


A wife has no spes through her husband, and the No spes 


practice of treating the husband as if he had one 
through his wife would seem to be founded on the 
former’s jus maritt rather than on a spes successionis. 
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all persons entitled to share with them in distribution, 
or the representatives of any of them, who have died sub- 
sequently to the deceased, renounce, a creditor is competent 
to take administration. 

His title is said to be inferior to that of all others ;(/) 
and the ground for granting administration to him is the 
obvious one, viz., that he may be enabled to recover his 


debt.(9) 


It is a matter of indifference whether he be a creditor by by special 
or on simple 


specialty or on simple contract. 

It is equally indifferent what the amount of his debt is, 
or whether it be barred by the statute ;(h) these questions 
only become a subject for consideration when two or more 
creditors contend, inter se, for a grant, and cannot other- 
wise arise. For a creditor does not make a special affidavit 
of his debt on taking administration, but swears in general 
terms only, in his oath, that he is a “ creditor.” 

(d) John Scale, bye-day after Hilary Term, 1835. 

(e) Reported in Waddilove’s Digest, p. 9, 8. 56. 

(f) Graham vy, Maclean, 2 Curt, 663; Dimes v. Cornwall and Lyon, 7 
Notes of Cases, 381 ; and 2 Robertson, 142. 

(y) Wedd v. Needham, 1 Add. 497, 

(A) Coombs v. Coombs, 1 L. R. 288; 15 W. R. 287; 16 L, T. 329; and 
36 L. J. 21; also 14 W. R. 975; 14 L. T. 635; and 35 LJ. 78, The 


court will order such a creditor to give a bond to distribute the assets 
Pro rata amongst the other creditors, See “ Bond pro rata,” 
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Bond pro lt is now the practice for every creditor administrator, 

— before taking administration, to enter into a bond with 
two sureties to pay the other creditors pro ratd, the court 
ex officio requiring it.(a) 

For form of bond, see Appendix V., No. 49. 

To guardians The court will grant administration of a pauper’s effects 

nig *" to the nominee cf the guardians of the union or parish in 
which he shall have died chargeable to the union, as being 
creditors under 12 & 13 Vict. c. 103, ss.16 and 17. These 
sections enact that “‘ where, in the event of death, a pauper 
“shall have in his possession or belonging to him any 
“ money, or valuable security for money, or property, the 
“ guardians of the union or parish wherein such pauper 
“ shall die may reimburse themselves the expenses incurred 
“ by them in and about the burial of such pauper, and in 
“and about the maintenance of such pauper, at any time 
“during the twelve months previous to the decease ; and 
“it shall be lawful for the guardians of any union or 
“ parish to pay the costs of the burial of any poor person 
“ dying out of the limits of such union or parish who was 
“at the time of the death in receipt of relief from such 
“ guardians, and that the cost of burying any such poor 
“person by or under the direction of any guardians 
“or overseers shall be recoverable in like manner and 
“from the same parties as the cost of any relief (if 
“ given to such person when living) would have been 
“ recoverable, ”’(d) 

A pauper Administration of the estate of a pauper lunatic 

ee deceased was applied for by the Poor Jaw Guardians of 
Lambeth as creditors. Deceased had been an inmate of 
the county asylum for six years, and after her death it 
transpired that she had been all the time entitled to an 
annuity. Citation against next of kin had issued, and no 


(a) Brackenbury, 2 L. R. 273; 36 L. T. 744; 25 W. R. 698. 
(6) Windeatt v. Sharland, 2 L. R. 266—271; Cleaver v. The Newt of 
Kin of M' Kenna, 35 L. J. 91, : 


CHAP. V.] | LETTERS OF ADMINISTRATION. 119 


appearance. The court (Butt, J.) granted the application 
on notice to the Queen’s proctor and with his consent.(c) 
The court will grant administration to a creditor in Creditor 
equi ty. ( d) In equity, 
It will also grant administration to a creditor of the of a decessed’s 
deceased’s estate. ow 
In “ Spitty’s case,” where a relative of the deceased, who for funeral 
was a married woman living apart from her husband, had en 
ordered and paid the charges of her funeral and interment, 
and the husband had refused to reimburse him, the court, 
on the husband being cited, granted administration to the 
applicant as a creditor of the estate.(e) 
In “ Ody’s case,” the deceased was a lunatic, to whom Othor cases. 
a committee of the estate had been appointed, and, on 
her death, a representation was required for the Court of 
Chancery, in order that his accounts might be taken in 
and audited, and the matter wound up. The court 
granted administration to the committee, as a creditor 
of the estate, on the consent or non-objection of the 
Queen’s proctor, the deceased having died without known 
relations.( /') 
The court will not grant to a person who has bought 
up a debt after the death of the intestate.(7) 
The court allowed a citation to issue against the hus- 
band of an intestate, the latter having possessed herself of 
property belonging to an estate in which the party citant 
had an interest.(h) 


The court now grants administration to more creditors To two 2 
more credle 


(c) The Guardians, dc. v. Neat of Kin of Maria Bradshaw, 67 L,T., '0t8. 
N.S. 86, 


(d) Fuirlamb v. Perey and others, 3 L. R. 219—222, 

(¢) Charlotte Spitty (wife of Thomas Spitty), quoted in Fairlamb v. 
Percy and others. See also Fowler, 16 Jur, 894, and Newcombe vy. Belve 
and others, 1 L. R. 315; 16L. T. 33; 36 L. J. 37, 

(f) Ann Ody, 1st Sess, Hilary Term, 1853. 

(yg) Baynes v. Harrison, 1 Deane, 16, But see 36 & 87 Vict. ¢. 66, 
68. 20, 26, 

(2) Williams, 2 L. R, 82. 


120 


Where credi- 
tors contend 
inter 86, 


Administra- 
tion of wife's 
effects to her 
husband's 
creditors, 


T'o her own 
creditor, 


To intestate’s 
assignees in 
bankruptcy 
and insol- 
vency. 


LETTBRS OF ADMINISTRATION. [PART I. 


than one; though formerly it preferred that one should be 
fixed upon.(a) 

If creditors contend, and their pretensions are equally 
balanced, the court will grant administration to a third 
person, being a creditor, whom they may all agree in 
nominating for that purpose.(b) 

Administration of a wife’s estate will be granted to a 
creditor of her husband, or to the husband’s assignee in 
bankruptcy or insolvency, on the husband renouncing, or 
failing to appear to citation. 

The court will grant administration of the effects of a 
jeme coverte to her creditor, for a debt incurred since her 
marriage on the husband being first cited or renouncing. 

Administration has been granted of the effects of a feme 
coverte to an ante-nuptial creditor of her own, her husband 
having been first cited.(c) 

The Married Women’s Property Act, 1882, gives a 
creditor of the separate estate of a feme coverte, deceased, 
the same right to representation as a creditor of a feme sole. 

If the intestate has died a bankrupt or insolvent, the 
court will grant to his provisional or official assignee,(d) 
on the renunciation of his next of kin. For though the 
assignee has the entire legal right and interest in the 
intestate’s property, the next of kin have, under the statute 
of Hen. 8, the right to the administration ;(e) unless of 
course, the court shall see fit to exercise the discretion given 
to it under the 73rd section of the Court of Probate 
Act, 1857.(f) 

Upon the subject of assignees of a deceased (a bank- 
rupt), Sir J. Dodson has remarked, “They certainly are 
‘‘ not merely creditors, for although they may be appointed 


(a) Harrison and others v. All persons in general, 2 Phill. 449; 
Baynes v. Harrison, 1 Deane, 16. 
(b) Dimes v, Cornwall and Lyon, 7 Notes of Cases, 380, 
(c) Huddlestone vy, Huddlestone, 2 Robertson, 424. 
(d) Belcher v, Maberley, 2 Curt. 629. 
(e) Drew and others v. Long, and also Rolfe and Cayford, 1 Spinks, 397, 
(f) Vide pp. 74 and 75, i 
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“ for the benefit of the creditors, yet their appointment as 
“ assignees divests them of the character of mere creditors, 
“ and clothes them witha new one. By Act of Parliament, 
“ the whole property of the bankrupt vested in them ; they 
“ represent the estate, and are enabled to act, in all respects, 
“ on behalf of the estate.”(g) 

If the sole next of kin being the only person entitled to To the 
the estate of the intestate be a bankrupt or insolvent, the ca 
court will grant to his assignee on his renunciation and (@ bankrupt). 
consent. 

The court will also grant administration to the assignee 
under a deed of assignment registered pursuant to law. 

A general administration was granted to a “receiver,” To a receiver. 
who had authority from the Court of Chancery to collect, 

&c., the widow and all parties having been cited.(h) 

Upon the same reasoning the court will grant to the To an official 
official manager of a joint stock company, which is in the ™’”*8" 
course of being administered under the Winding-up Acts, 
administration of the effects of a deceased contributory, 
such official manager being a creditor to the extent of the 
required contribution from the deceased.(7) 

If a sole next of kin and only person entitled to the To assignee 
estate has assigned the whole of his right and interest in mee 
the intestate’s estate, the court will grant to the assignee 
on the renunciation and consent of the former.(/) 

Though the 21 Hen. 8,c. 5, is to remain obligatory upon Administra- 
the court in all ordinary cases, the 73rd section of the Act fon, Under the 


73rd section 


of 1857 has given a discretionary power to the court, under of Court of 
Solas rae ; Probate Act, 
special circumstances, to depart from the regulations of the 1957, 


first-mentioned statute, and to pass over persons having 
priority of interest. 
In Farrand, a principal creditor, having the consent of 


(9) Drew and others v. Long, and also Rolfe and Cayford, 1 Spinks, 400. 

(4) Mayer, deceased, 3 L. R. 39. 

(7) Angas v, Henderson, 31st May, 1851. A citation to the above effect 
was decreed by Sir H. Jenner-Fust, but the case proceeded no further, 

(k) Almes v. Almes, 2 Hagg, E, R. 155, Appendix, 
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other creditors, was in the case of an insolvent estate 
preferred to the next of kin.(a) 

Administration under this section is granted on the same 
condition as to necessity as administration (with the will 
annexed), pp. 74 and 75.(0) 

Where the children of an intestate were all minors 
except one, and that one abroad, Sir C. Cresswell made a 
grant under the 73rd section to the guardian of the minors, 
limited, &c.(c) 

In Allen v. Humphreys, 8P. D. 16, the court under this 
section granted administration to the next of kin of a wife, 
who, by voluntary deed, had been separated from her 
husband, limited to the property comprised in the deed. 

If the intestate be a bastard, who has died leaving no 
widow or lawful issue, the court grants administration of 
his effects to the nominee of the Crown, duchy of Corn- 
wall, or duchy of Lancaster, as the case may be. This 
nominee, sometimes, by the grace of the Crown, is a 
natural relation of the deceased. 

The nominee files a “declaration” in lieu of an inven- 
tory of the estate and effects. 

For the form of declaration, see Appendix V., No. 64. 

If a person of legitimate birth die intestate, having no 
known relations, and no husband or wife, the nominee of 
the Crown takes administration as in the last-mentioned 
case after citing the next of kin (if any) and all other 
persons having any interest in the estate. 

He also files a declaration of the estate and effects. 

In each of these cases the grant, if made to the solicitor 
of the Treasury, is made to him and to his successors in the 
office, and therefore no administration de bonis non is after- 
wards required, as is provided for by the Ist section of the 
15 & 16 Vict. c. 3.(d) This rule, however, does not apply 


(a) Farrand, 1 P. Div, 441, 

(6) Waterman, 2 P. D, 243, 

(c) Burgess, 4 Sw. & Tr. 188; 9 L. T., N.S, 86. 

(d) For lunacy cases under the 73rd section, gee post, Chap. Vi 
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to grants made to the solicitors to the duchies of Cornwall 
or Lancaster. 

By the 2nd section of the same Act, the administration Administra- 
bond is dispensed with in these cases. And the 81st section Pa a 
of the Court of Probate Act, 1857, also contains a proviso, with on such 
“that it shall not be necessary for the solicitor for the 
“ affairs of the Treasury, or the solicitor of the duchy of 
“ Lancaster, applying for or obtaining administration to 
“the use and benefit of Her Majesty, to give any such 
“ bond.” 

If a creditor is desirous of obtaining administration of Application 
the estate of a bastard, who has died a bachelor, or spinster, oe 
or a widower or widow without issue, he will shape his pro- bastard. 
ceedings as directed by the 75th Rule (1862). 

By that rule it is provided, that “in all cases where 
“ application is made for letters of administration (either 
“ with or without a will annexed) of the goods of a bastard 
“ dying a bachelor or a spinster, or a widower or widow 
“ without issue, or of a person dying without known 
“ relations, notice of such application is to be given to Her 
“ Majesty’s procurator-general (or in case the deceased 
“ died domiciled within the duchy of Lancaster, to the 
“ solicitor for the duchy in London), in order that he may 
“ determine whether he will interfere on the part of the 
“ Crown ; and no grant is to be issued until the officer of 
“the Crown has signified the course which he thinks 
“ proper to take.” 

The creditor’s notice referred to in the rule will state Notice to the 
necessary particulars respecting the deceased, the amount sada 
of the creditor’s debt, and the nature and amount of the 
deceased’s assets, 

If the Crown decline taking administration, the Queen’s 
proctor will signify by letter to the creditor, that he does 
not object to administration being granted to him, or does 
not intend to interfere on behalf of the Crown, and the 
creditor is thereupon entitled to take administration. 

If a creditor is desirous of obtaining administration of Application 

by creditor 
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ine — ofno the estate of a person who has died without leaving any 
known relations, he will shape his proceedings in the 
following manner : 

He will first give the notice referred to in the rule just 
quoted to the Queen’s proctor. 

If. the Crown will not take administration(a) after this 
notice, the Queen’s proctor signifies, by letter, the resolu- 
tion come to by the advisers of the Crown as in the other 
case. 

Upon the receipt of this letter the creditor takes steps to 
support his application for administration in accordance 
with Rule 76 (1862). 

By that rule it is provided, that “in the case of persons 
“dying intestate without any known relation, a citation 
“must be issued against the next of kin, if any, and all 
“ persons having or pretending to have any interest in the 
“ personal estate of the deceased, and the service thereof 
“upon them shall be effected as required by Rule 70. 
“Such citation must also be served upon the Queen’s 
“ proctor, or upon the solicitor for the duchy of Lancaster, 
“as the case may require.” 

The creditor will make an affidavit, in accordance with 
Rule 68 (1862), in order to lead the citation. 

This affidavit states the nature and amount of the 
creditor’s debt and of the estate, and that he has no security 
by which the debt may be recovered without administration. 

After this he will enter the caveat required by Rule 66 
(1862), and will extract a citation against “the next of kin, 
“ if any, and all persons having, or pretending to have, any 
“ interest in the personal estate of the deceased.”(b) 

For the forms of affidavit and citation, see Appendix V., 
Nos. 18 and 52, and No. 19 for affidavit as to advertise- 
ments for next of kin. 

The citation is served in the manner directed by Rules 70 


(a) Clayton v. The Next of Kin in special of Mary Anne Brown and 
all persons in general, 28 L. J. 126, 
(b) Vide post, Chap. XIII, 
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and 76 (1862), viz., by separate insertion of an abstract 
in such London and local newspapers as the registrars may 
direct. 

For the form of abstract, see Appendix V., No. 59. 

If no person appear to the citation, the court on motion 
grants administration to the creditor. 

He files a declaration of the deceased’s estate, and gives 
justifying security under Rule 42 (1862). 

For the form of declaration, see Appendix V., No. 64. 

For form of affidavit of justification, sce zb., No. 10. 

In the case of a felon convict, and of a felo de se, the law Of offects of a 
of forfeiture being abolished by 33 & 34 Vict, c, 23, s, 1, nant *™ 
administration is no longer granted to a nominee of the 
Crown, but follows the ordinary course of the law of 
succession ab intestato. For grants made to the admini- 
strator of a convict’s property, see post, Chap. VI. 

For certain special regulations made by the Queen in Administra- 
Council respecting the intestacies of seamen and marines, 4071 Pero" 

pecting the intes of 8 S, dying in the 
see Appendix I. Queen's 

For the purposes of the 21 & 22 Vict. c. 56 (Confirma- shee of 
tion and Probate Act, 1858), the party applying for domicile. 
administration may require it to be stated that the intestate Grants made 

“2 . . ‘ . Operative in 
was domiciled in England, in which case the reader is Scotland, 


referred to pp, 48 and 49. 
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CHAPTER VI. 
LIMITED GRANTS. 


In the forms of grants which have been described, the 
power given to the grantee extends over the whole per- 
sonal estate of the deceased lying within the jurisdiction 
of the court. In the case of an executor taking probate 
(while under all conditions it must continue in force so 
long as his life lasts), it also is transmissible, under certain 
conditions, beyond his life. In the case of administrators, 
under all conditions, it endures as long as the life of the 
grantee, 

But cases also occur where the circumstances are such ag 
not to warrant the court in making a permanent grant, or 
where the title of the applicant itself, though general, is 
not absolute or unqualified, and a necessity is consequently 
imposed upon the court to give to the grant a correspond- 
ing modification, while, at the same time, the power of 
collecting and administering is conferred as extensively as 
in the instances first mentioned. 

The form of limitation in these grants is of time or 
duration only, a certain period or condition being specified 
at or upon which the grant ceases and determines, In all 
other respects the grant is general and unfettered. 

There are cases where the applicant’s interest is of so 
limited a nature as to give no title to the administration 
of the deceased’s estate beyond a particular portion. In 
any one of these cases the court, while it grants to such 
person probate or administration, must limit the power of 
the grantee to his interest, and so exempt the general 
estate from his intermeddling. In such cases the‘property 
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to which the grant is limited may be either the deceased’s 
own effects, or his legal interest merely in the estate of 
another person. 

There are cases also of a close affinity to the grants last Limited to a 
described, where the interest of the applicant is confined saber 
to making or continuing the deceased as a party in a law- purpose. 
suit. In such cases, the court will grant to a nominee of 
the applicant an administration limited to the purposes of 
the suit. 

In grants of these descriptions, the representation of Other grants 
the deceased, though perfect so far as it extends, is only eee as 
fragmentary as regards the entire succession, and other presentation, 
grants will be required to fill up and perfect the deceased’s 
representation. 

The 37th Rule (1862) directs, that “in all administra- 

“ tions of a special character, the recitals in the oath and 
“in the letters of administration must be framed in 
“ accordance with the facts of the case.” 


Section I, 
GRANTS LIMITED IN DURATION, 


We will first consider the subject of the grants which Grants 
are general in their powers, but limited in their duration. aa 
When an original will has been lost or mislaid since the Probate of a 
testator’s death, but a true copy has been made, the Copy of 4 lost 
will or codicil. 
executor may take probate of such copy limited until the 
original or an authentic copy be brought into the registry. 
But he must produce proof by affidavit, that the original 
was duly executed; that it was in existence after the 
testator’s death, and has been since lost, and that the copy 
ig a true one, 
The registrars of the principal registry now entertain 
applications of this kind in chambers. 
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Under some circumstances, he must also advertise for 
the recovery of the lost will or codicil. The form of 
advertisement is not settled by the registrar. 

If the original will or codicil be not recovered by this 
means, the practitioner inserting the advertisements will 
make an affidavit to that effect, annexing copies of the 
newspapers containing the advertisements, 

The registrars usually require the consent of, or notice 
to be given to the next of kin of the testator. 

For the form of affidavit, see Appendix V., No. 20. 

For the form of oath, see Appendix V., No. 76. 

Where no copy of the will has been made, but the draft 
of it can be produced, the court (or registrars) will, with 
the consent of the next of kin,(a) or persons prejudiced, 
deal with the case. 

If this consent be not given, the draft must be pro- 
pounded in an action instituted for that purpose.(b) 

For the form of oath, see Appendix V., No. 75. 

When an original will has been lost or destroyed, after a 
testator’s death, or has been destroyed, in his lifetime, by 
another person without his consent, or by himself without 
intention, and no draft has been preserved, and no copy 
has been made, with the consent of the next of kin probate 
may be obtained of its contents, or of its substance and 
effect, if they can be established by parol evidence.(c) 

For the form of oath, see Appendix V., No. 77. 

Evidence of a declaration of a testator as to the contents 
of a will, which will is not forthcoming, is admissible.(d) 

(2) Barber, 1 L. R. 268; 36 L. J. 19; Butts, 2 Spinks, 59; Hnticknap, 
35 L. T. 427; Thrippleton, 35 L. T. 909, 

(b) Burls v. Buris, 36 L. J. 125; 1 1. R. 472, 

(c) As to proving the contents of a lost document generally,-see Brown 
y. Brown, 8 Ellis & Blackburn, 876, See also Sugden and others vy, Lord 
St. Leonards and others (1 P. D. pp. 154, 252), which established that the 


contents of a lost will may be proved by the evidence of a single witness, 
though interested, 

(2) Declarations, written or oral, made by a testator, as well after as 
before the execution of his will, are, in the event of its loss, admissible 
as secondary evidence of its contents, Sugden and others v, Lord St, 


Leonards, 
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When the contents of a lost will are not completely 
proved, probate will he granted to the extent to which 


which they are proved.(e) 


In all these cases the validity of the execution must he Evidence of 
substance or 


shown as well as the substance or contents of the will.(/) contents, 

If a codicil has been similarly lost or destroyed, its Contents of 
contents may be proved in the same manner. pee Snueh 

The consent of the residuary legatee, under the will, 
will be required. Should there be no residuary legatee, or 
should the bequest of the residue have lapsed, the next of 
kin of the testator must consent, 

If the executor be the residuary legatee, his application 
for probate will be an implied consent. 

The practice of the Court, in its selection of what shall What is 
go forth to the world as the exponent of the testator’s lost BOG: 
will, has varied. 

Sometimes the Court has granted probate of an affidavit: Affidavit of 
of scripts (filed in the action), and at other times of a de- a 
position, or an extract from a deposition of a witness, 98 Deposition of 
containing the contents or substance or effect of the lost elle a 
will or codicil.(g) In Lord St. Leonard’s case, the Court it proved, 
granted probate of the declaration which pleaded the 
contents. 


If a codicil has been lost since the testator’s death, Probate of a 
’ . i] limite 
without a copy having been made, or the draft kept, and rete 


its contents or substance cannot be shown, the Court will a he 
ound, 


grant probate of the will, limited until the original codicil, 
or an anthentic copy thereof, shall be brought in. 


So, if the will has been lost since the death of the Probate of a 
. Te ee eT ek Mik codicil limited 
testator, and it is impracticable to prove its contents or dntil a lost 


substance, the Court will grant probate of a codicil to that will be found. 


(¢) Sugden and others v. Lord St. Leonards, 1 P. D. pp, 154, 252; 45 
L. J. 52, 87. 

(f) IL C. Gardner, 1 Swabcy & Tristram, 110. 

(7) Edward Trevelyan (deposition), September, 1810; Thomas ITendy 
(affidavit of scripts), February, 1815; Ldmund Thorp (affidavit of scripts), 
July, 1825; Baron Wood, June, 1831. 
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will containing dispositions independent of and referring 
to it.(a) 

Where the original will or codicil, or both, are in the 
possession of a person residing abroad, who has refused or 
neglected to deliver them up, but a copy has been trans- 
mitted to the executor, a probate of such copy will be 
granted to him, on his showing, by affidavit, the manner 
in which it was transmitted, that a better or more authentic 
copy does not exist in Great Britain, and that it is essential 
or necessary for the interests of the estate that probate 
be forthwith granted, without waiting tho arrival of the 
original, or a better or more authentic copy. 

If the copy has been transmitted to a person other than 
the executor, he will be required to join the executor in 
the affidavit. 

The affidavit docs not go into the execution of the will 
or codicil, as in the case of lost or destroyed instruments 
of that nature. 

For the form of oath, see Appendix V., No. 78. 

Under the same conditions as those before stated, a copy 
of a copy of a will or codicil may be proved. 

Office copies of Scotch wills, which have not received 
confirmation in a Commissary Court, are regarded as 
unauthentic copies, ey. extracts from the Books of 
Council and Session, and their authenticity must, therefore. 
be proved by affidavit. 

The form of an affidavit to mect such cases will be found 
in Appendix V., No. 17. 

When the grants before described are made to a 
residuary legatee, or any person other than the executor, 
they take the form of letters of administration (with tho 
will annexed) limited in a similar manner. 

If a residuary legatee be appointed during widowhood, 
the grant under the present practice, is not limited in terms, 
consequently it does not cease on her re-marriage.(b) 


(a) Greig, 1 LR. 72; 35 L. J. 118; 14 W. R. 349. 
(6) Thomas Tred, 7 Notes of Cases, 386, 
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We have seen that the person who applies for letters of Administra. 
administration 1s required to swear that the deceased died aerate 
without having made a will. It sometimes happens, until the 


though no will is forthcoming on the death of the deceased, ea 
that the party cannot in conscience take the oath, for 
he may know, or have reason to believe from the de- 
ceased’s observations, or the information of others, that 
there was a will in existence subsequently to the deccased’s 
death. 
If no copy of the will can be produced, and its contents 
or tenor cannot be substantiated, he may take administra- 


tion limited until the original will or a copy be brought in, 


Srotion II. 
GRANTS FOR THE USE AND BENEFIT “ JUS HABENTIUM.” 


The cases which we have last considered refer to Grants for 
grantees, who have themselves the interest in the estate, ear ta 
or who take in their own right. habentium, 

But the Court will not stop here. It will go further, for 
the protection of an estate. 

Where one or more persons who have a right to admi- under what 
nistration, or a beneficial interest in the estate of the ee 
testator or intestate, are precluded from personally acting, 
by residence out of the jurisdiction of the Court, by their 
own minority, or by their lunacy or imbecility, the 
Court will make a grant to another person for the use 
and benefit habentiwm jus sew interesse, but will limit it in 
duration to such a period as the circumstances of the caso 
demand. 

These grants, though outside the statutes of Edw. 3 
and Hen. 8, have been held to be within their equity, being 
for the ease and convenience of the subject.(c) 

(c) P. Williams’ Rep. vol. ii., pp, 589, 590. 
K 2 
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I will begin with the first category, viz., that of foreign 
residence. 

By Rule 32 (1862) it is provided, that, “in the case of 
“a person residing out of England, administration or 
“ administration with the will annexed may be granted to 
“ his attorney acting under a power of attorney.’(a) 

If, thorefore, the executor or executors reside out of the 
jurisdiction of the Court, ¢.9., in Scotland or Ireland, he or 
they may appoint an attorney to prove their testator’s will, 
in his or their name and on his or their behalf.(d) 

The grant which takes the form of Ictters of administra- 
tion with will annexed, and not of probate as in Ireland, is 
made to the attorney for the use and benefit of the executor 
or executors, and limited until he or they (as the case may 
be) shall apply for and obtain probate. (c) 

If the attorney be appointed by one only of two or more 
executors, a grant will be made to such attorney for the 
use and benefit of the executor who appointed the attorney, 
until he or one or more of the others shall apply.(¢) 

A joint grant has been allowed to two attorneys of two 
executors (cach executor appointing his own attorney) for 
the use, &e., of the executors during their joint lives, so as 
to cease on the death of either of the constituents or the 
attorneys, or upon either executor applying for probate. 

An executor may also execute the power of attorney 
before his departure from this country. It is only necessary 


(a) O'Byrne, 1 Nagg. KH, R. 316, 

(+) Where the estate was trust property only, the Court allowed the 
attorney of a person residing in England to take administration, Bulla, 
39 L. J, 26. 

(c) Jas, Cassidy, 4 Hagg. E. R. 361, These words only express that 
the administrator is the agent of the party constituting him.- The grant 
is virtually for the use and benefit of all persons beneficially interested 
in the estate. Chambers vy, Bicknell, 2 Hare, 536. As to the powers of 
such an administrator, see Webb vy. Kirby, 25 L. J. (Equity) 873. The 
grant follows the terms of the power. C, Goldsborough, 1 Swabey & 
Tristram, 297, 

(d) Black, 18 P. D, 6, 
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in that case that the administrator shall swear in the oath 
that the constituent has left England, and that he is now 
abroad, 

It is not necessary that the attorney reside in England. 
He may, though resident abroad, obtain a grant under his 
power, provided his sureties reside here.(e) 

But if the principal and attorney reside in the same 
place, out of the jurisdiction, the Court will not make a 
grant to the attorney.(/') 

The power should be under seal. It is exempt from Power exempt 
stamp duty under the Stamp Act, 1891. sNeMy, 

For forms of powers, see Appendix V., Nos. 174—176, 

The Court has, however, occasionally accepted less formal 
documents.(7) [Tho registrars now exercise a discretion 
in such cases. | 

The power of attorney is filed in the registry. If it Power filed, 
be a general power and required by the practitioner for 
other purposes, it is given out after the grant has issued on 
an examined copy being substituted. 

For form of oath, see Appendix V., No. 156. 

Administration (will) is not granted to the attorney of 
an executor to whom power has been reserved whilst the 
proving executor is alive.(h) 

If the power of attorney contain a power of substitution, 
and the attorney exercise it, the substitute may take the 
grant.(2) 

The attorney of ono of several residuary legatees may Grant to the 
take administration (will) without notice to the other neue 
residuary legatees, legatee, ¢ ple 

The attorney of one of several next of kin may take ata 

rant to the 


attorney of 
(¢) Joseph Leeson, 1 Swabey & Tristram, 463; but see 7, Reed, 3 


Swabey & Tristram, 441, and W. Ballingall, ib, 

Cf) By the direction of Sir John Dodson, May, 1857, 

(9) Elderton, 4 Hage. 210; Ormond, 1 Hage, 146; sce also the obser- 
vations of Lord Penzance in Boyle, 3 Swabey & Tristram, 427. 

(1) Wheldon, deceased, 1875, 

(*) Palliser v, Ord, Bunbury’s Exch, Rep, 166, 
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administration in like manner, without notice to the other 
next of kin, 

The limitation in the two last-mentioned grants is, 
mutatis mutandis, until the constituents shall apply, and 
the grants will determine accordingly. 

A grant will not be made to two attorneys appointed 
separately by two next of kin. 

The attorney of several next of kin takes the grant 
until they (collectively) shall apply. 

When the power of attorney is limited to the administra- 
tion of a specific portion of the estate, the grant is limited 
accordingly (see section 5 of this Chapter, and Appen- 
dix V., No. 158a), 

A grant to one of two attorneys having ceased by 
his death, the other attorney is allowed to take a grant 
under the original power of attorney—swearing that the 
constituent is still abroad, and that he has not revoked the 
power. 

A grant to the attorney of the guardian of minors is 
made “for the use of ” (the minors), “and until 
the guardian shall personally apply, or one of the minors 
shall attain the age of twenty-one years.” 

For forms of oaths, see Appendix V., Nos, 115—119. 

If a sole executor or a sole residuary legatec be under 
age, the Court will grant administration with the will 
annexed to some person for his use and benefit, until he 
shall attain the age of twenty-one years. See also 
note (b), p. 136. 

One executor abroad, address not known, the other 
executors minors; administration (will) is granted to their 
guardian for the use and benefit of the minors, until the 
absent executor shall apply, or one of the minors attain the 
age of twenty-one years. 

The person entitled in priority to a grant on behalf of a 
minor is his father. 

If the father be dead precedence is given to the guardian 
appointed by will or deed of the father (under 12 Car. 2, 
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c. 24(a) ), either alone or jointly with the mother (see post, appointed by 


Guardianship of Infants Act, 1886). ther. 
Next in order is the guardian of the estate (not the To the 
guardian 


person) of a minor appointed by the Chancery Division. (Oe appointed by 
But see below, as to preference of guardian appointed by ae ane 
mother, under the Act cited above. 

For form of oath, see Appendix V., No. 124. 

In the first case, a reference to the father’s will, as 
proved, or a production of the deed, is required. 

In the other case, an office ‘copy of the order or decree 
appointing the guardian is filed. 

A testamentary guardian or a guardian appointed by No declara- 
the Chancery Division or other competent Court is not Ho" tuted 
required to file a declaration on oath of the deccased’s guardians, 
effects.(c) 

By the Guardianship of Infants Act, 1886, very great Gnardianship 
powers are placed in the hands of the infant’s mother, as en 
she is thereby, on the death of tho father, constituted 
guardian either alone when no guardian has been ap- 
pointed by the father, or jointly with the guardian 
appointed by him. She can also, by will or deed, appoint 
a guardian to act after the death of herself and the father 
of the infant (if unmarried). 

This Act has led to change in tho practice of the 
registry. (Vide the Act itself, 49 & 50 Vict. c. 27.) 

No election or assignment of the mother of the minor 
or infant as guardian to take or renounce a grant is neces- 
sary, but she is required to file a declaration, 

The Court will not grant to one out of several testa- The Court 


will not grant 
mentary or Chancery eaarlinie without the renunciation to one texta- 


(a) Lowisa Morris, 5 L. J. 768; and 2 Swaboy & Tristram, 362, A 
testator may authorize a surviving testamentary guardian to appoint 
another in lieu of the one deceased. Parnell, 2P,D.381. In Pitty. Pitt, 
March 29th, 1729, there being a testamentary guardian, the minor had 
notwithstanding elected another. Dr. Bettesworth (Dr. Cottrell’s MS.) 
said that he could not look upon himself as at liberty to approve any 
other choice, é.c., than the testamentary guardian. 

(>) But see Brotherton v. Hillier, 2 Lee, 135, 

(c) Vide post, Rule 36 (1862), 
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or consent of the others, on account of their joint tenancy. 

The Court will grant to a guardian appointed by a 
Scotch, Irish, or foreign Court, competent for that purpose ; 
but such guardian must prove his appointment by a copy 
of the decree by which he has been nominated, authenti- 
cated by the seal of that Court.(a) 

If the executor or residuary legatee be of or above the 
ave of seven years, but under the age of twenty-one, he is 
styled a minor, and has the privilege of electing any one of 
his next of kin to be his curator or guardian, subject, 
however, to his having no statutory or other lawful 
guardian.(b) 

This is done by means of an instrument signed by the 
minor in the presence of an attesting witness. 

For the form of the election, see Appendix V., No. 69. 

The election need not be under seal. 

If the minor be a feme coverte she elects her husband. 

If tho minor’s husband or next of kin be a minor also, 
the minor may elect a stranger. (When there is more 
than one minor, and they next of kin to cach other, the 
foregoing remark must be taken to apply to the next of 
kin other than themselves.) 

If the exccutor, residuary legatec, or next of kin be 
under the age of seven years, he is styled an infant, and 
is considered to be incompetent to elect a guardian. One 
of his next of kin will be appointed curator or guardian to 
him by an order of the registrar, on first making affidavit 
that he is ready to undertake the guardianship of the 


(a) W. Jones, 28 L. J. 80. 

(0) By the Gth section of 38 Geo, 3, c, 87, it is enacted, “that where an 
“infant is sole executor, administration (with the will annexed) shall be 
“ granted to the guardian of such infant, or to such other person as the 
“ spiritual Court shall think fit, until such infant shall have attained the 
“‘ full age of twenty-one years, at which period, and not before, probate of 
“ the will shall be granted to him.” 

And the section following provides, “that the person to whom sach 
“administration shall be granted shall have the same powers vested in 
“him as an administrator now hath by virtue of an administration 
“ granted to him durante minore etate of the next of kin,” 
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infant, and a grant will then be made to the guardian for 
the use of the infant. 

This is done under Rule 34 (1862), which provides, that 
“ In cases of infants (2.e., under the age of seven yeurs) not 
“ having a testamentary guardian, ora guardian appointed 
“by the High Court of Chancery, a guardian must be 
“assigned by order of the Judge or of one of the regis- 
“ trars ; the registrar’s order is to be founded on un affidavit, 
“ showing that the proposed guardian is either de facto 
“ next of kin of the infants, or that their next of kin de 
“ facto has renounced his or her right to the guardianship, 
“and is consenting to the assignment of the proposed 
“ cuardian, and that such proposed guardian is ready to 
“ undertake the guardianship.” 

For the forms of the affidavit and orders, sce 
Appendix V., Nos. 88, 39, 181, 182. 

Where there are both minors and infants, no appoint- 
ment of guardian is made ; but the person clected by the 
minors takes administration for the use and benefit of all 
of them. 

For Rule 35 (1862) provides, that “ Where there are 
“both minors and infants, the guardian elected by the 
“minors may act for the infants without being specially 
“assigned to them by order of the Judve or a revistrar, 
“ provided that the object in view is to tuke a grant. If 
“ the object be to renounce a grant, the guardian must be 
“ specially assigned to the infants by order of the Judge 
“ or of a registrar.” 

Lf, however, the guardian elected by the minors is not 
the next of kin of the infants, the latter’s next of kin must 
be cleared off and a registrar’s order made to give effect to 
the first part of this Rule. 

For the forms of oath, sce Appendix V., Nos. 122—124, 

The Court is not bound to take notice of the existence of 
any guardian appointed by another Court, unless the fact 
be brought especially before it. 

A testamentary guardian of minor residuary legatees, 
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who is also executor under the will, must, if he decline 
to take a grant, renounce not only probate, but also, as 
guardian, his right to administration (with will) for the 
use of the minors. 
Declaration The guardian elected by minors or appointed by the 
ae Court is required to exhibit a declaration of the deceased’s 
estate and effects before the grant will be allowed to pass 
the seal to him ; but sec exceptions, Rule 36 (cited below). 
If the deceased have left household furniture and effects 
the value must be stated in tho declaration, as ascertained 
by a sworn appraiser, whose name and address must be 
therein given. 
The 36th Rule (1862) directs, that “ In all cases where 
» “grants of administration are to be made for the use and 
“ benefit. of minors or infants, the administrators are to 
“ oxhibit a declaration on oath of the personal estate and 
“ effects of the deceased, except when the effects are sworn 
“ under twenty pounds, or when the administrators are the 
“ guardians appointed by the High Court of Chancery, or 
“ other competent Court, or are the testamentary guardians 
“ of the minor or infants.” 
For the form of declaration, see Appendix V., No, 64. 
Though I have made reference to the case of a sole 
residuary legatee, or a sole next of kin, the samo 
observations apply also to those cases where there are 
several, 
Allthe minors In the Jast-mentioned cases all the minors must join in 
ee *r ‘the clection of the guardian. If thero be a dissentient, he 
must re- must renounce administration by his guardian (elected by 
oe him pro e@ vice), or he must be cited. But this rule is 
occasionally relaxed. 
Minor passed = Where one out of a numerous family i is sreveital by 
pare residence or absence abroad from joining, the Court, on 
affidavit, will pass him or her over, and will give adminis- 
tration to the guardian appointed by the other minors, for 
the use and benefit of all of them. 
This is done by an order of a registrar. 
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If the minor is cited (viz., to accept or refuse the proposed Minor cited, 
grant or show cause why it should not be made to the 
guardian of the other minors), and does not appear to the 
citation, the practice is to grant to the guardian of the 
others, for the use and benefit of all.(a) 

A grant for the use and benefit of two or more minors Grant, when 
and infants is made until one of them shall attain twenty- ene 
one years, and should one of them die before that age, it 
ceases on any one of the survivors attaining it. 

The minors’ and infants’ next of kin, as 1 before stated, Minors’ and 
if there be no testamentary or other lawful guardian, pclae 


of kin pree 


have the preferential right of assuming their guardianship ; ae 
e e . e en @ 
and minors are under a corresponding obligation to elect guardianship. 


their next of kin for such purposes in preference to all 
others. 
It is, however, in the choice of the next of kin to assume The next of 


such guardianship or not. They may renounce it in the saree the 


case either of infants or minors.(b) guardianship. 


For forms of renunciation, see Appendix V., Nos, 194 
and 195, 


If the next of kin renounce the guardianship, and the A stranger or 


, ; , . distant rela- 
minors elect a stranger in blood or a distant relative, the tive may then 


party elected will be entitled to administration. be elected. 
But the Court is not convluded by the choice of the The Court 


; ‘ : : not concluded 
minors; it has a discretionary power to refuso to grant by tho minors 


administration to the person elected by them.(c) choice, 
Of course the Court must have grounds for such a 

refusal ; but if a minor be nearly of full age, it is probable 

that the Court would hold itself to be concluded by his 

election. 


(a) Spriggs v. Banks, 4 Notes of Cases, 103. 

(6) Richard Widger, 3 Curt. 56, All the next of kin should do so, 
But in Widger’s case, the Court granted administration to the stepmother 
of the executor (a minor), on his two sisters (his next of kin) renouncing, 
the one in due form, and the other without the sanction of her husband, 
and it being shown that his elder brother (his other next of kin) had not 
been heard of for many years, 

(c) Sir Everard Fawkener and Freemantle v. Jordan (by her Quar- 
dian), 2 Lee, 830; West and Smith v, Willdy, 3 Phill, 379. 
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If a ground of objection exist against the minor’s next 
of kin, the minor is not, in that case, bound to elect him; 
and the Court will, if the objection be sound, pass over 
that next of kin, and appoint a stranger or a more remote 
kinsman.(a) 

Where a minor’s next of kin had been abroad for many 
years, the Court granted administration to a stranger 
elected by the minor, without citing such next of kin.(/) 

On the other hand, if a minor has elected his next of 
kin, being an improper person in the opinion of the Judge, 
the latter may refuse him the guardianship.(c) 

If the minor or infant be a bastard, or have no known 
relations, notice must be given to the Queen’s Proctor, or 
the representatives of the Duchy of Lancaster or Cornwall 
as the case may be, and if they take no objection the Court 
will confirm the minor’s choice of any person whom he 
thinks fit to choose for his guardian, and will grant 
administration accordingly. 

The letter of the Queen’s Proctor, or the representa- 
tives of the Duchies above mentioned, consenting to tho 
grant being made to the guardian so elected (or assigned) 
should be filed in the registry. 

A grant will be made to any number of guardians not 
excecding three. 

These are usually persons equal in nearness of kindred, 
but occasionally a more distant relative or a stranger in 
blood is joined with a next of kin. 

In this case, besides the clection by the minor, there 
must be an affidavit of the guardians showing a satisfactory 
reason for the grant, ¢.g., that the next of kin is of fecble 
health or infirm. , 


(a) Hay, 1 L. BR. 52, 53; 14 W. BR. 147; 13 L, T. 335; 35 L. J. 3; 
Stephenson, 1 L, R. 287 ; 15 W. R.286; Weir, 2 Swabcy & Tristram, 451 ; 
Ewing, 1 Hagg. E.R, 381, 

(6) C. E. Hagger, 3 Swabey & Tristram, 65; Burchmore, 3 L. R. 139, 

(c) Fawkener vy. Jordan, 2 Lee, 330; Ewing, 1 Hage. 381‘; West and 
Smith v, Weliby, 3 Phill, 380, 
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No order for the grant is made in the case of a minor. 

Similar grants are made upon like grounds in the case 
of infants. 

For forms of the affidavit and order, see Appendix V., 
Nos. 23, 24, and 182. 

In cases like the foregoing, the registrars will entertain 
applications and make the orders. 

A more distant relative and a stranger will be joined on 
the consent and renunciation of the next of kin. 

If a guardian administrator, in his representative 
character, take a grant of adininistration to the effects 
of another deceased person, such grant is made in like 
manner for the use and benefit of the minor on whose 
behalf he took the original administration, and will 
ecase on the minor coming of age. A declaration 
must be exhibited by him in this, as in the other, 
administration. 

The exemption of the testamentary guardian from giving 
a declaration applies not only to the administration (will) 
which he takes of the estate of the testator by whom he 
was appointed, but if, by virtue of such grant, he become 
the representative of any other deceased, he is also exempted 
from giving an inventory of that estate. 

Where the jus habens is incapacitated from the trans- 
action of business by reason of his Innacy, imbecility, or 
unsoundness of mind,(d) administration, as I have inti- 
mated, will be granted for his use and benefit in analogy 
with the case of a minority. 

In the first place, if a sole executor be a lunatic, admi- 
nistration (with the will annexed) will be granted to the 
committee of his estate, for his use and benefit, until he 
shall become of sound mind. 

If there be two committecs, both must take or one must 
renounce, 


(4) The expression in Oughton would seem to warrant the Court in 
making a grant during the bodily incapacity of an interested party. He 
bays (vol. 1, tit. 219, s, 1, n. (@)), “ durante corporis aut animi vitio,” 
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No declaration is required from the committee, and his 
sureties do not justify. 

The production of the commission proves the committee’s 
title, and also the lunacy of his ward. 

For the form of oath, see Appendix V., No. 157. 

A grant of the same nature was formerly made to the 
person entrusted by the Lord Chancellor with the applica- 
tion of the personal estate of a lunatic, under the Lunacy 
Regulation Act, 1862 ; but this Act having been repealed 
by the Lunacy Act, 1890 (53 Vict. c. 5), a grant of this 
character is now made in conformity with the provisions of 
that Act. 

For the form of oath, see Appendix V., No. 126. 

Administration will be granted similarly to a Scotch 
curator, or to a committee appointed by a foreign Court. 
These latter do not exhibit an inventory, and their sureties 
do not justify. 

If the executor have no commitice, a grant will be made 
to the residuary legatee named in the same will for the use 
and benefit of the lunatic and during his lunacy. If there 
be no residuary legatee a similar grant will be made to the 
lunatic’s husband, wife, or next of kin as the case may be. 

The grantee files a declaration and gives justifying 
security. 

When no commission has been taken out, the Court of 
Probate will satisfy itself as to the lunacy, by calling for 
a joint affidavit of the surgeon or physician keeping or 
regularly visiting the asylum where the patient is confined, 
and of the keeper or nurse. 

For the form of affidavit, see Appendix V., No 21. 

Where one of two executors is a lunatic and the other 
ig abroad administration (with will) is granted to the 
attorney of the latter until he personally applies for 
probate, or the lunatic recovers and obtains a similar 
grant. 

If the residuary legatee, or person entitled to the residuary 
estate, be a lunatic (there being no executor), ¢dministra- 
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tion (with the will annexed) will be granted to the com- next of kin of 
mittee (if any) of the estate, or to the husband or wife or oe 
next of kin of the lunatic. 

Rule 42 (1862) directs, that “where any person takes 

“letters of administration for the use and benefit of a 
“ Junatic or person of unsound mind, unless he be a com- 
“ mittee appointed by the Court of Chancery, a declara- 
“tion of the personal estate and effects of the deceased 
“must be filed in the registry, and the sureties to the 
“ administration bond must justify.” 

The next of kin, therefore, files a declaration and gives 
justifying security. 

In the case of an intestacy, administration will be In case of 
granted to the committee, if there be one, or if there be obey 
none to the husband or wife or next of kin (as the case 
may be) of the lunatic entitled but for his insanity, under 
precisely the same regulations and conditions as apply to 
the other cases. 

For forms of oath, see Appendix V., Nos. 125 and 127. 

Where a necessity can be shown, the Court will make a Grants under 
grant under 20 & 21 Vict. c. 77, s. 73, to an uninterested '"4 sechon. 
person for the use and benefit of the next of kin until the 
latter shall apply. (a) 

Under the same section a grant has been made, for the 
use of a lunatic, to a person of no kindred to the latter ;(/) 

e.g., to an officer appointed by the guardians of the union 
to which the lunatic (a pauper) was chargeable.(c) 

If the intestate’s husband be a lunatic, administration is 
granted to (1) his committee, (2) his wife (in case of his 
having married again), (3) his next of kin. 

Where the intestate’s widow is a lunatic, administration To committee 
is granted to the committeo of her estate ;(d) failing whom % 2°** of in 


either of 


the grant is made without preference either to the widow’s miioy cr 
intestate. 


(a) Cholwili, L. Rt. 192, 

(b) Mary Burrell, 1 Swabey & Tristram, 66. 
(c) Eceles, 15 P. D. 1. 

(d) Alford v. Alford, 1 Deane, 324. 
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next of kin for her use, &c., or to the intestate’s next of 
kin absolutely. (a) 

Toacreditor If the committee and next of kin in such cases renounce 

ae ne OF “ond consent, the Court will grant to a creditor for the use 
and benefit of the lunatic, &.,(2) or to a stranger for the 
like use.(c) 

For the manner in which the Court treats cases where 

lunacy has supervened after probate or administration 
granted, vde post, Chap. XI. 

Next of kin | When the person having the jus (such, for instance, as 

aeonvict, father and next of kin of bachelor intestate) is a felon 
convict, administration is granted to “the person entrusted 
“under the provisions of the Act 33 & 84 Vict. ¢. 23, with 
“the custody and management of the property of A. B., 
now a conviet, for his use and benefit so long as he shall 
“continue to have such custody.” 


Administra- = The Court has the power of granting administration to 
tion pendente . . ; oy <a 
Lite, Jast during the continuance only of any suit which is 


depending hefore it. 

This was an old practice of the Prerogative Court,(d) 
but has been extended and developed by statute since the 
abolition of that Court. 

By the 70th section of the Court of Probate Act, 1857, 
it ix enacted, “ that, pending any suit touching the validity 
“of the will of any deceased person, or for obtaining, 
“recalling or revoking any probate, or any grant of 
“administration, the Court of Probate may appoint an 
“administrator of the personal estate of such deccased 
“nerson; and the administrator so appointed shall have 
“ all the rights and powers of a gencral administrator, other 
“ than the right of distributing the residue of such personal 
“estate; and every such administrator shall be subject 


(a) J. Williams, 3 Hagg. E. R. 217, 

(b) 7. N. Penny, 1 Robertson, 426. 

(c) S. Hastings, 4 L. R. 73. 

(2) Sutton v, Smith and others, 1 Lee, 209; Maskelyne and Brohier v, 
Harrison, 2 Lee, 259, 
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- to the immediate control of the Court and act under its 
“ direction.” 

The Court expects a necessity to be shown for these 
grants, viz., that there is something required to be done, 
and there is no person empowered to do it. 

In Horrell v. Wills and Plumley, Lord Penzance ob- 
served, “The practice has always been that this Court 
“ willonly grant administration pendente lite in cases where 
“ necessity for the grant is made out. This is laid down 
“in the case of Bellew v. Bellew. Where a man dies 
“ leaving no one entitled to take possession of his estate, 
“the Court, as a general rule, will appoint some person to 
“ act as administrator.” (d) 

In Bellew v. Bellew, the Court had previously said, “I 
“wish to give notice that I shall in future assimilate the 
“ practice of this Court to that of the Court of Chancery, 
“and I shall grant administration pendente lite wherever 
“the Court of Chancery would appoint a receiver.”’(c) 
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The Court will make the grant to one of the parties with To party in 


the consent of the other,(d) or to a nominee of both when 
they agree in their nomination,(e) or jointly to a nominee 
of each.(/') 

In the words of Sir Geo. Lee, a nominee should be 
“some person indifferent between the parties, who is a 
“ housekeeper and a man of substance.”’(9) 


If the parties cannot agree upon the administrator, but To nominee. 


contest the eligibility of each other’s nominee, the Court 


(2) 1L. BR. 108; 14 W. R. 516; 14 L. T, 137; 85 L, J. 56, 
(c) 4 Swabey & Tristram, 62. 
(a) P. Schoolmasters of Scotland v. Frazer, 2 Hagg. E. R. 615; De Chate- 
dain v. De Pontigny, 1 Swabey & Tristram, 34. In this case the Judge 
‘ observed :—‘‘T should have thought some person unconnected with the 
“suit would have been a more proper person to have been appointed.’? 
(c) Northey v. Cock, 1 Add. 329. 
(f) Hellier v. Hellier, 1 Lee, 281. 
5 v Bond v. Bond, \ Lee, 357 ; Stratton and Stratton v. Ford and others, 
, 50. 


L 
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will prefer one of such nominees.(a) Or rejecting both of 
them, the Court will appoint a nominee of its own. 

More usually now the Court orders that some person, 
to be agreed upon by both or all parties, or, in default of 
such agreement, to be appointed by one of the registrars, 
be the administrator, pending suit, of the personal estate 
and effects of the deceased. 

When the Court (or one of the principal registrars) 
makes an order that such person, as shall be agreed upon 
by the parties, be appointed administrator pendente lite, the 
consent signed by the solicitors of all the parties may be 
brought to the registrar, who will, if the consent be suffi- 
cient, initial the same, and no further order will be required. 
The grant, after setting out the order, will recite that 
“A. B., of , is the person so agreed upon.” 

Where neither of the parties to the suit applies, the 
Court will make the grant to a nominee of a creditor or 
creditors of the deceased not parties to the suit. (0) 

Where a receiver has been appointed by the Court of 
Chancery, the Court of Probate will appoint him adminis- 
trator pendente lite.(c) 

Where a necessity for the grant does not appear, the 
Court will refuse to make it. 

Where one codicil only, not affecting the appointment of 
exccutors, was disputed, the will, which appointed executors, 
and the other codicil being admitted, the Court refused 
to grant administration pendente lite, on the ground that 
there was an undisputed executor in existence who might 
act.(d) 

In Horrell vy. Wills and Plumiey, where the only property 
of the deceased was his share of a business carried on by 
his surviving partner, and it was not shown that the latter 





(a) Taylor v. Taylor, 1 Lee, 628; Bond v. Bond, ibid. 336. 

(8) Tichborne v. Tichborne, 1 L. R. 781; 17 W. BR. 883; 38 L, J. 70. 
(c) Tichborne v. Tichborne, 20 L. T. 820. 

(@) Mortimer y. Paull and Paull, 20. R. 86; 39.0, 47. . 
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was dealing improperly with the business, the Court re- 
jected the application. (e) 

Upon this case Lord Penzance observed, ‘‘ Where a man 
“who has been carrying on business in partnership dies, 
“leaving a partner surviving, as in this instance, the 
* case seems to me to be very different and not to fall 
“ within the general rule. The plaintiff here is the sur- 
“ viving joint owner of the personal property of the part- 
“ nership, and, until a bill in equity is filed for an aecount 
“ to be taken, there is no divided property which he can 
“hold. In such a state of things, I do not think that to 
“ appoint a third person to interfere with the management 
“ of the estate and the carrying on of the business, would 
“ at all conduce to a beneficial result. If I were to consent 
“ to the proposition, that where in a partnership consisting 
“ of some two or three persons, when one of them dies, it 
“is the duty of the Court to thrust in some stranger who 
“* should intermeddle in the business, the result would be 
“ most prejudicial.’ ( 7’) 

In the foregoing remarks I have made reference only to 
cases where there has been no previous grant of probate 
called in and impounded during the pendency of the suit. 

The power of the Court, however, 1s not restricted to 
that set of cases so referred to, but it may grant adminis- 
tration pendente lite, although there is a probate already 
granted, in common form, to an executor. () 

Administration pending suit, under these circumstances, 
is rarely granted when the executor opposes, and the Court 
will only make the grant if from his character and the 
nature of the property it is absolutely required in order to 
protect the estate. 
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The administrator gives justifying security, and by Inventory and 


Rule 76 (Contentious Business, 1862), he files an inven- 


(c) Ante, p. 145. 
(f) 14 W. R, 516. 
(9) Wright v. Rogers, 2L. R. 179. 
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tory, and not merely a declaration, of the personal estate 
and effects of the deceased. 

Under the same rule, however, the inventory may be 
dispensed with “by order of the Judge or of a registrar,” 
and a declaration only may be filed, and, as a matter of 
practice, a declaration is almost invariably substituted for 
the inventory. 

For the form of inventory, see Appendix V., No. 66. 

For the form of declaration, see Appendix V., No. 64. 

For the form of affidavit of justification, see Appendix 
V., No. 10. 

For the form of oath, see Appendix Y., No. 128. 

Under the grant so made, the administrator administers 
the estate, “save as to the residue thereof,” under the 
direction and control of the Court of Probate (20 & 21 
Vict. c. 77, 8, 70). 

It is to be observed that the administrator, under the 
provisions of the Act mentioned in the preceding para- 
graph, has all the rights and powers of a general adminis- 
trator, other than the right of distributing the residue of 
the personal estate: he is not, therefore, required to apply 
to the Court to sanction each step taken in the performance 
of the ordinary duties of an administrator. In matters, 
however, of importance, involving difficulty or unusual 
responsibility, he is justified in taking out a summons for 
directions. The functions of the administrator determine 
with the decree or final judgment in the action; but are 
extended in case of an appeal being brought. (a) 

In exercising the control given by the statute over the 
administration of the estate, the Court will not order an 
administrator pendente lite to pay a legatee his legacy under 
the will in question, although he be a next of kin also, 
unless with the consent of all persons interested. (5) 

But where a suit in Chancery is pending, and the admi- 


(a) Taylor v. Taylor, 6 P. D. 29. 
(6) Whittle vy. Keats, 35 L. J. 54, 
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nistrator pendente lite is acting under the direction of that 
Court, the Court of Probate will not interfere with the 
details of its own administrator’s proceedings. (c) 

By Rule 96 (Contentious Business, 1862), every admi- 
nistrator pendente dite “shall exhibit an inventory, and 
‘‘ render an account of the property of the deceased which 
“ comes to his hands, and the accounts of every such admi- 
“ nistrator shall be referred to the registrars of the principal 
“ registry for investigation and report before the same are 
allowed by the Court.” 

The same rules which apply to the taxation of costs are 
to be observed with respect to the investigation of such 
accounts (tule 96, ante). 

By the 22nd section of the Court of Probate Act, 1858, 
it 1s provided, that “all the provisions contained in the 
“Court of Probate Act, 1857, respecting grants of ad- 
“ministration pending suit, shall be deemed to apply to 
“the case of appeals to the House of Lords under the 
“said Act.” 

There is nothing in the Act to preclude the Court from 
granting vendente lite administration of the effects of a 
deceased limited to his interest in property as a trustee 
only, if the parties to the suit will not take or consent to 
a general administration being taken of their deceased’s 
estate, the former administration being grantable to dif- 
ferent persons, and under entirely different conditions of 
law.(d) 


(c) Tichborne v. Tichborne, 2 L. R. 42, 48. 
(2) Post, 
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Secrion ITT. 
LIMITED PROBATES. 


Although since April, 1887, the practice of granting 
limited probates of the wills of married women (/femes 
covertes) is as a rule abolished, exceptional cases may still 
arise in which certain limitations in the forms of the grants 
may be necessary. The subject is therefore treated under 
this chapter, as was the case in the former edition. . 

If a testator appoint an executor for the purpose of 
administering the estate of another testator, whose sole or 
surviving executor he himself was, probate is granted to 
him limited for such purpose. (a) 

This probate continues the chain of executorship in that 
particular estate. 

If a testator has appointed a separate executor for the 
purpose of carrying into effect the trusts and dispositions 
of a codicil, probate limited to such trusts and dispositions 
is granted to him. 

If a testator appoint an executor of his will generally, 
and another executor for particular purposes, and the 
general and limited executors both apply for probate at 
the same time, the grant is made in the same instrument, 
but the powers of cach are distinguished; that is to say, 
probate is therein granted of all the estate of the deceased 
to the general executor, and of that part thereof to the 
limited executor to which his executorship is expressly 
confined. 

For form of oath for limited probate, see Appendix V., 
No. 79. 

If the general executor apply before the limited exe- 
cutor, the former takes a general probate, and a power is 
reserved of granting probate, under limitations, to the 
limited executor. 


(2) Where the will itself is to take effect only under certain conditions, 
the Court will grant a genoral probate; see P. A. Cooper, 1 Deane, 9, 
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Formerly when probate of will of feme coverte made in Wills of 
exercise of @ power was applied for, the Court only in- 7m “verte. 
quired (in the words of Lord Brougham in Tatnall v. 
Hankey) “ whether it is in fact a will, ifshe had the power 
to make a will,” but no further. The Court did not look 
at the power, and the mere allegation that she had such 
power was sufficient. 

The case of Price, deceased (referred to ante, at p. 61), 
is of such importance, and has led to so great a change in 
the practice of the registry, that the Judge’s (Butt, J.) 
decision is here given in ertenso. ‘This is an application 
“for granting probate of the will of a married woman 
“ disposing of her separate property. ‘The will was dated 
“in 1885. The executors applied in the registry for a 
“ general grant. ‘his was refused as contrary to practice. 
“ Thereupon application was made to me by motion to 
“ direct probate to issue without tho usual words limiting 
“it, not only to such property as the testatrix had a right 
“ to dispose of, but also ‘to such property as sho had dis- 
“ nosed of by her will.’ It was contended that, since the 
“ Married Women’s Property Act (1882), no reason ex- 
“isted for limiting the grant. Although I understand 
“ the grounds on which the practice was based, I have not 
“been able to satisfy myself of its necessity, even before 
“the Act of 1882. Now, at all events, since that Act, a 
“ married woman having power to dispose of her separate 
“estate, I think the limitation ought no longer to be 
“insisted upon. The policy of recent legislation having 
“been to place a married woman, so far as her separate 
“ estate is concerned, in the position of a feme sole, I direct 
“probate to issue as prayod. As this will alter a long- 
“ established practice, I thought it right to speak to the 
“president before deciding this case, and he approves of 
“the course which I am now taking.”’(b) 


(b) Price, deceased (March, 1887), 12 P. D. 187; and 67 L, T. N.S. 
497, 
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In May, 1887, in the goods of a married woman who 
died before the passing of the Married Women’s Property 
Act of 1882 (to wit, in 1880), leaving a will executed 
under a power, but disposing of property not included in 
the power, a grant limited in the old form to personal 
estate which she had a right to dispose of was moved for, 
but the Court held that under the ne rules (15 and 18), 
which took effect on the 19th of April, 1887, the grant 
could no longer be limited, but must be in general 
form. (a) 

See Amended Rules and Orders, Appendix II. 

Cases may, however, arise in which a general probate 
will not be granted—as, for instance, where a woman of 
English origin marries a foreigner and loses her British 
status and makes a will in English form (valid according 
to English law), in exercise of a power derived from an 
English settlement (or will). This will of her’s may be 
invalid according to the law of her acquired foreign 
domicil, but is a good exercise of the power.(b) Limited 
probate was, in the case referred to in the note, granted to 
the executor; but in de Camisant (1892) the registrars 
held that in such cases the executorship also fails, and 
administration (with will) was granted to the appointee, 
limited to the estate over which the power operated. (See 
also post, Will not revoked by marriage, p. 155.) 

It may be convenient to insert here some extracts from 
the statute so often referred to (45 & 46 Vict. o. 75, 
Married Women’s Property Act, 1882). 

By section 1, sub-section 1, of the Act it is provided, 
that “a married woman shall be capable of acquiring, 
“holding and disposing by will or otherwise, of any real 
“or personal property as her separate property, in the 
“same manner as if she were a feme sole without the 
“ intervention of any trustee.” 


(a) E, A. Homfray, deceased, mentioned in 12 P. D. 138, 
(4) Iallyburton, 1 L, R, 90, 
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By section 2 it is further provided, that “every woman 
“ who marries after the commencement of the Act shall be 
“ entitled to have and to hold as her separate property, 
“and to dispose of in manner aforesaid, all real and per- 
“ sonal property which shall belong to her at the time of 
“ marriage, or shall be acquired by or devolve upon her 
“ after marriage, including any wages, earnings, money 
“ and property gained or acquired by her in any employ- 
“ment, trade or occupation in which she is engaged or 
“ which she carries on separately from her husband, or by 
“ the exercise of any literary, artistic, or scientific skill.” 

By section 5 it is further provided, that “every woman 
“ married before the commencement of the Act shall be 
“ entitled to have and to hold, and to dispose of in manner 
“ sforesaid as her separate property, all real and personal 
“ property, her title to which, whether vested or contin- 
“ pent, and whether in possession, reversion or remainder, 
“ shall accrue after the commencement of the Act, including 
“ any wages, earnings, money and property so gained or 
acquired by her as aforesaid.” 

By section 6 it is further provided, that “all deposits in 
“any post office or other savings bank, or in any other 
“bank, all annuities granted by the Commissioners for 
“the Reduction of the National Debt, or by any other 
“person, and all sums forming part of the public stocks 
“ or funds, or of any other stocks or funds transferable in 
“the books of the governor and company of the Bank of 
“ England or of any other bank, which at the commonce- 
‘“‘ment of the Act are standing in the sole name of a 
“ married woman, and all shares, stocks, debentures, de- 
“benture stock or other interest of or in any corpora- 
“tion, company or public body, municipal, commercial or 
“ otherwise, or of or in any industrial, provident, friendly, 
“benefit, building or loan society which at the commence- 
“ment of the Act are standing in her name, shall be 
“deemed, unless and until the contrary be shown, to be 
“ the separate property of such married woman.” 
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By the 7th section it is further provided, that “ all sums 
“forming part of the public stocks or funds, or of any 
“ other stocks or funds transferable in the books of the 
“ Bank of England, or of any other bank, and all such 
“ deposits and annuities respectively as are mentioned in 
“the last preceding section, and all shares, stock, deben- 
“ tures, debenture stock and other interests of or in any 
“such corporation, company, public body or society as 
“ aforesaid which, after the commencement of the Act, 
“ shall be allotted to or placed, registered or transferred 
‘in or into or made to stand in the sole name of any 
‘‘ married woman, shall be deemed, unless and until the 
“contrary be shown, to be her separate property.” 

By the 11th section it is further provided, that “a 
“ married woman may, by virtuo of the power of making 
“contracts given to her by a preceding section, effect a 
“ policy upon her own life or the life of her husband for 
“her separate use, and the same and all benefit thereof 
“ shall accrue accordingly.” 

Attention may be drawn here to section 8 of the Married 
Women’s Property Act, 1893, which enacts “that sect. 24 
“of the Wills Act, 1837, shall apply to the will of a 
“married woman made during coverture, whether she is 
“or is not possessed of or entitled to any separate pro- 
“ perty at the time of making it; and such will shall not: 
‘‘ require to be re-executed or republished after the death 
“of her husband.” The section of the Wills Act quoted 
has reference to a will being construed to speak from the 
death of the testator. 

In Wylie v. Moffutt, [1895] 2 Ch. 116, it was held that 
this section applies to every will of a married woman who 
dies after the date of the Act. 

Under the old practice where a feme coverte had exer- 
cised her right at common law of appointing, by her will, 
an executor of the goods held by herself en autre droit, 
as executrix, probate of such will was granted limited 
accordingly. 
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In “ Sarah Logan” the probate was, inter alia, “ limited 
“to the power which the deceased had of appointing an 
executor of and concerning the personal estate and effects 
“ of David Birkett the younger, as the surviving executor 
‘ named in his will, and which power she hath duly exer- 
ised,” &e.(«) 

This was a separate probate where there was no settled 
property. Otherwise tho two grants wore united. 

For the form of oath in the first case, see Appendix V., 
No. 81. 

By the 88th section of the Court of Probate Act, 1857, 
it is provided, that “where any probate or administration 
“has been granted before the commencement of the Act, 
“and the deceased had personal estate in Hingland not 
“within the limits of the jurisdiction of the Court by 
“which the probate or administration was granted, or 
“ otherwise not within the operation of the grant, it shall 
“ be lawful for the Court of Probate to grant an adminis- 
“tration only in respect of such personal estate not 
“covered by any former probate or administration, and 
“ such grant may be limited accordingly.” 

By virtue of this clause the Court will grant a sup- 
plemental probate, or, whero the representative is an 
executor by right of transmission, administration (with 
will) limited to the personal estate of the deceased not 
covered by the former probate or administration. 

For the form of oath, see Appendix V., No. 82. 

_ By the 18th section of the Wills Act, a will made in 
exercise of a power of appointment, when the estate thereby 
appointed would not in default pass to the heir, &c., or the 
next of kin under the statute, is not revoked by subsequent 
marriage. It has beon decided by the Court, however, 


(a) Birkett v. Vandercomm, 8 Hagg. E. R. 750; Scammell y. Wilkinson, 


2 Hast, 353. A supplemental probate was granted by Sir C. Cresswell,- 


limited to the property which a testatrix, a feme coverte, held as executrix ; 
Rachael Bayne, 1 Swabey & Tristram, 132. But see Richards, 1. R. 157, 
168; 85 L. J. 44; and Martin, 3 Swabey & Tristram, 1. 
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that the only portion of the will that remains is that which 
refers to the power. And in Russell, deceased,(a) adminis-' 
tration (with the will) was granted to the appointee (who: 
was also the sole executrix under the will), limited to the 
property appointed. See also p. 152—a will invalid save 
as to the exercise of a power of appointment. 

For form of oath in such case, see Appendix Y., No. 41. 


Section LY. 
LIMITED ADMINISTRATIONS WITH THE WILL ANNEXED. 


In the cases of wills of married women the practice of 
granting limited administrations (will) has ceased. Should 
exceptional circumstances, however, necessitate a limited 
grant, the form given in the Appendix for limited probate 
oath will be sufficient guide to the practitioner. 

To residuary A general grant of administration (will) of a married 
legatee named yay . . 
in the will of WOman’s will is now made to a residuary legates, as in the 
a feme coverte. case of any other testator. 
cane Where the power given by an executor to his attorney 
' to prove a will for him is special, and limited to specific 
property, the grant of administration (with the will an- 
nexed) made to the attorney is limited accordingly. 
Under The Court is empowered to exercise its discretion, and 
78rd section a ; 
of Courtof make a grant of administration of part of a deccased’s 
Frobate Act, personal estate, if it shall think fit, under the circum- 
stances provided for by the 78rd section of the Court of 
Probate Act, 1857. 
Of a trastee’s Where a testator has bequeathed personal estate vested 
in him as trustee, the Court will grant administration 
(will) to the legatee in trust, on the renunciation of the 
executor and residuary legatee.(d) 


(a) 15 P.D. 111. 
(6) 3.1L, R, 210; Prothero, 23 W, R. 212, 
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Secrion Y. 
LIMITED ADMINISTRATIONS. 


If no general representation has been or can be obtained Limited ad- 
of a deceased, the Court, in subsidium juris, will grant Mnistration. 
limited administration to a party or parties having a 
special interest in the estate of the deceased. 

By the 30th Rule (1862) it is directed, that “No 
“ person entitled to a general grant of administration of 
“the personal estate and effects of the deceased will be 
“permitted to take a limited grant, except under the 
“ direction of the Judge.” This direction is obtained by 
the registrar, and an order embodying it is drawn up by 
him. 

But the practice of the registry, although not en- Exception in 
couraging such grants, admits of a grant limited to specific aed 
property being made to an attorney of an absent jus habens, 
if the power of attorney be so limited. See Appendix Y,, 

No. 1582. ; 

It has been shown at p. 56, that where the will of a Limited to 
seaman or marine in her Majesty’s service has not been ‘7°P8¥ &. , 
made or executed in accordance with the provisions of the marines. 
28 & 29 Vict. c. 72, it is invalid, so far as regards the dis- 
position therein made of his wages, pay, prize-money, &c., 
and the deceased is in law intestate so far as regards that 
estate. 

So far as relates to this partial intestacy, the nghts of 
the widow and next of kin enure. The one or the other 
therefore are entitled to administration, limited so far as 
concerns the deceased’s wages, pay, ce. 

For the form of oath, see Appendix V., No. 133. 

If a person has died leaving personal property, of which Of trast 
he was sole or surviving trustee, administration may be ’"? a: 
granted limited to that property, provided that the persons 
entitled to a general grant to the deceased trustee are first 
cleared off, 
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If it be a sum of money in the funds, the limitation will 
include dividends due and to grow due thereon. 

If it be leasehold estate, the grant will be limited to 
assigning the deceased’s interest in the term of years 
remaining unexpired. 

See Appendix V., No. 186. 

The Court follows the deed or will, which created the 
trust, in all points. 

The original deed must be produced and lodged in the 
registry for the perusal of the clerk of the seat. (a) 

The persons to whom these grants will be made may be 
thus enumerated. 

If a trust is still subsisting on the death of the surviving 
trustee, and new trustees have been duly appointed, admi- 
nistration will be granted of the effects of the former to 
the now trustees or to their nominee. Where new trustees 
have not been appointed, grants have been made to the 
nominee of the persons entitled to appoint new trustecs ; 
but the proper course would seem to be to take the 

‘necessary steps to have new trustees appointed with the 
view of their subsequently applying for the limited grant. 

If the trusts were legally at an end at or before the 
death of the surviving trustee, but the trust estate was not 
transferred by the latter in his lifetime, the Court will on 
his death grant administration of his effects to the cestui 
gue trust, or if there be more than one such to one of the 
cestuis que trust with tho consent of the others, or to a 
nominee of the sole or all the cestuis que trust.(d) 

But in cases where the trust is created by a will the 
representative of the original testator must take the grant. 
Thus when application was made for administration 
limited to certain trust property held by the deceased as 
surviving trustee (and executor) of the will of another 
deceased, by the cestui que trust, it was refused to him in 


(a) F. Keene, 1 Swabey & Tristram, 267. 
(b) Pegg v. Chamberlain and others, 1 Swabey & Tristram, 528, 
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that character, and held that the limited grant must be 
made to the administrator (will) de bonis non of the original 
testator, and that if there were no such representative the 
applicant must first take such a grant (of administration 
(will) de bonis non) as a legatee under the will, prior 
interests being cleared off, and then apply for the limited 
administration. The grounds for this decision were that 
the trust fund was in fact unappropriated residue of the 
original testator’s estate. 
In Banks (Motion, March, 1894), however, where trust 
funds were vested in the survivor of two substituted trustees 
appointed by the Chancery Division, the president made 
an order under the 78rd section Court of Probate Act, 
1857, for administration limited to the funds, to be granted 
to the cestut que trust for life, without clearing off the 
representative of the testatrix who created the trust. 
For the forms of oaths and limitations in these cases, see 
Appendix V., Nos. 134, 139. 
For the form of the instrument by which a person is Nomination. 
nominated, see Appendix V., No. 70. 
This grant is limited to the right, title and interest of Nature of 
the deceased in the property in question. ee 
If only some of the parties elect, the grant will bo made to Grant limited 
their nominee to the extent of their shares,(c) and the dis- wae sani 
sentient party or parties are at liberty afterwards to apply ue — 
for a grant limited to the remaining shares of the fund. 
If the party applying be only entitled to a life interest To the life 
in the fund, the grant will be limited to the receipt of the ve rai 
dividends, or other produce of the fund, during the annui- 
tant’s life. 


Those persons who are entitled to the general represen- serie and 
esiduary 


tation, though they have no interest in the property in j, 


; egatees to 
question, must renounce, or consent, or be cited.() The renounce, &e. 


(e) Pegg v. Chamberlain and others, 1 Swabcy & Tristram, 528. 
(@) Thomas William Barker, 1 Curt. 592; F. Keene, 1 Swabcy & Tristram, 


267; 28 L. J. 35; Pegg v. Chamberlain and others, 1 Swabey & Tristram, 
528, 
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Next of kinto 29th Rule (1862) directs, that “limited administrations 


renounce, &o, 
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“are not to be granted unless every person entitled to the 
“general grant has consented or renounced, or has been 
“ cited and failed to appear, except under the direction of . 
“ the Judge.” 

As to this “direction” of the Judge, see ante, p. 157. 

For the form of consent, see Appendix Y., No. 61. 

Whether the deceased has died testate, or intestate, 
administration is granted without the will being annexed, 
as the object of the representation in no way interferes 
with the administration of the deceased’s own estate. 

The estate is sworn thus, “ that the whole of the per- 
“sonal estate of the deceased is of the value of £ 
“and no more, and that the deceased was possessed of the 
“samo as a trustee only, and had no beneficial interest 
“therein.” It is exempt from probate duty. The penalty 
of the bond is in double the actual amount to be ad- 
ministered. 

The 89th Rule (1862) directs, that “in all cases of 
“limited or special administration two sureties are to be 
“ required to the administration bond (unless the adminis- 
“ trator be the husband of the deceased, or his representa- 
“ tive, in which case but one surety will be required), and 
“the bond is to be given in double the amount of the 
“ property to be placed in the possession of, or dealt with 
“by, the administrator by means of the grant. The 
“alleged value of such property is to be verified by affi- 
“ davit if required.”’ 

When it is necessary that the representative of a de- 
ceased person be made a party to a pending action in 
Chancery, but the executors or next of kin of such person 
will not qualify themselves as his representatives, adminis- 
tration will be granted to the nominee of a party in such 
suit, limited “ to attend, supply, substantiate, and confirm 
“ the proceedings already had, or that shall or may be had 


“in the said suit in the High Court of Chancery, or in 


“ any other cause or suit which may be commenced in the 
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“ game or in any other Court between the parties, or any 
“ other parties, touching or concerning the matters at issue 
“in the said cause or suit, and until a final decree shall be 
“had and made therein, and the said decree carried into 
“ execution, and the execution thereof fully completed.” 

Those who have prior interests must all have renounced. 

Administration is also granted to the nominee of a 
plaintiff, who is about to commence proceedings. 

For form of nomination, seo Appendix Y., No. 71. 

Under no circumstances can the grant be general. (a) 

For forms of oaths, see Appendix Y., Nos. 187 and 188. 

Under this form of administration the grantee “ has 
“only authority to carry on the Chancery suit, and has 
“no right to receive the fruits of it.”(6) But if it be 
required the Court will allow a further limitation, viz., to 
receive any sum which shall be pronounced by the final 
order or decree to be due and payable, with interest. (c) 

Under no circumstances can a declaration and justifying 
security be required on these grants. 

The 15 & 16 Vict. c. 86, s. 44, gives power to the 
Court of Chancery to proceed in any suit (in Chancery) 
without a representative of a person interested in the 
matter who may have died, and even to appoint someone 
to represent such deccased person, but the Act does not 
authorize the Court of Chancery to dispense with a repre- 
sentative of the deceased whose estate is being administered 
in the suit. 
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abated by the death of one of them, the Court granted 
administration of the effects of such obligor limited for the 


(a) A. Chanter, 1 Robertson, 274; Davis v. Chanter, 2 Phill. 550; 
Maclean and Maclean y. Dawson and others, 1 Swabey & Tristram, 425. 

(b) C. Dodgson, 1 Swabey & Tristram, 260. 

(e) C. Dodgaon, 28 L. J. 117. 


M 


162 


Special ad- 
Ministration 
on account of 
absence of 
acting 
executor. 


LIMITED ADMINISTRATIONS. [PaRT i. 


purpose of supplying, substantiating, and confirming the 
proceedings already had, or commencing and prosecuting 
such other proceedings, either at law or in equity, as might 
be necessary, in putting the bond in suit, and finally 
giving a legal discharge for the amount recovered, but no 
further or otherwise, to the nominee of the Commissioner 
in Bankruptey. (a) 

By the 88 Geo. 3, c. 87, s. 1 (“An Act for the 
‘ Administration of Assets in cases where the Hxecutor to 
“ whom Probate has been granted is out of the Realm”), 
it is provided, that “at the expiration of twelve calendar 
“ months from the death of any testator,(b) if the executor 
‘‘ or executors to whom probate of tho will shall have been 
“ oranted, is or are then residing out of the jurisdiction of 
“ his Majesty’s Courts of law and equity, it shall be lawful 
“ for the Meclesiastical Court which hath granted probate 
“of such will, upon the application of any creditor,(c) 
“ next of kin, or legatee, grounded on affidavit hereinafter 
“ mentioned, to grant such special administration as here- 
“ inafter is also mentioned; which administration shall be 
“‘ written or printed upon paper or parchment stamped only 
“with one fire shilling stamp,(d) and shall pay no further 
“or other duty to his Majesty, his heirs or successors.” 

And it is provided by the 2nd section, “that the party 
“applying to the spiritual Court to grant such adminis- 
“tration as aforesaid shall make an affidavit in the follow- 
“ing words, or to the purport and effect following :— 

“TA. B., of , do swear that there is due and 
“owing to me upon bond, [or simple contract, o” upon 
“account unsettled, as the case may happen to be, (in 


(a) Edward Hobson Vitruvius Lawes, 15th January, 1855, + 

(b) Ze, at or after the expiration of that period. Ruddy, 2 L. R. 331. 

(c) To a creditor in equity also. JZammond, 6 L. R. 195. 

(@) This part of the enactment is considered to have been repealed by 
44 Geo. 3,¢.98. It is also considered that the ordinary probate or estate 
duty is payable. Of course if the full and proper duty has previously 
been paid upon the property to which the administration is meant to 
apply, 8 denoting stamp or certificate that the duty has been paid will 
be allowed for the new grant. 
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“ which latter case he shall sucar to the best of his belif Special ad- 


“ only), | from the estate and effects of deceased, the 
“sumof -_, and that C. D., the only executor capable 
“of acting, and to whom probate hath been granted, hath 
“ departed this kingdom, and is now out of the jurisdic- 
“ tion of his Majesty’s Courts of law and equity; and this 
“ deponent is desirous of exhibiting a bill in equity in his 
“ Majesty’s Court of , for the purpose of being paid 
“his demand out of the assets of the said testator.” 

And by the 8rd section it is provided, that there shall 
be granted under such circumstances administration 
“limited for the purpose to become and be made a party 
“to a bill or bills to be exhibited against the adminis- 
‘trator in any of his Majesty’s Courts of equity, and to 
“carry the decree or decrees of any of the said Court or 
* Courts into effect, but no further or otherwise.” 

The statute has been extended by the following enact- 
ments:— 

By the 74th section of the Court of Probate Act, 1857, 
the provisions of the 38 Geo. 3, c. 87, are made applicable 
(in like manner) “to all cases where letters of administra- 
“tion have been granted and the person to whom such 
“ administration shall have been granted shall be out of the 
“ jurisdiction of her Majesty’s Courts of law and equity.” 

And by the 18th section of the Court of Probate Act, 
1808, it is further provided, that the “ provisions of an Act 
‘passed in the thirty-eighth year of George tho Third, 
“ chapter eighty-seven, and of the Court of Probate Act, 
“shall be extended to all executors and administrators 
“ residing out of the jurisdiction of her Majesty’s Courts 
“of law and equity, whcther it be or be not intended to 
“institute proceedings in the Court of Chancery, and to 
“all grants made before and subsequently to the passing 
“ of the last-mentioned Act; and it shall be lawful to alter 
“ the language of the grant prescribed by the first-named 
“statute, so as to make it apply to grants made in the 
“ Court of Probate under the said last-mentioned Act.” 

M 2 
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The 88 Geo. 3, c. 87, has been construed to apply to 


on account of executors residing in Scotland. (a) 
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It applies to cases where the executor of an executor is 
absent. (2) 

The affidavit, required by the statute, is disused, its 
place being supplied by the administrator’s oath. 

Tn the case of a will, this form of grant is usually simple 
letters of administration. But, in cortain cases, the grant 
assumes the form of administration with the will annexed. 
This was done in Thomas Collier, where the legal personal 
representative of a legatee obtained a grant of administra- 
tion (will) limited to deal with a sum which had been set 
apart to meet two legacies. (c) 

The grant is made either to the party designated in the 
statute or to his nominee. 

In practice the words of the statute have received an 
extension, as far as regards legatees, and the grant will be 
made also to their guardians,(d) and legal personal repre- 
sentatives. (c) 

lor forms of oaths, see Appendix Y., Nos. 189 and 140. 

The Court is not bound to wait for the application of 
persons entitled to an estate (cr testamento or ab intestato), 
but, when it may be endangered by delay in adminis- 
tering, the Court may grant letters ad colligendum for the 
purpose of preserving the estate, without regard to the 
interest of the party applying.(/) This form of grant is 
obsolete. 

In lieu of this obsolete form of delegation, the Court 
now grants letters of administration for the same purpose 
of collecting and preserving precarious and perishable 


property. 


a) Rev. C. Jouet and Hannay v. Taynton, 2 Add. 504. 
(b) Grant, 1 P. D, 435; 45 L. J, 88; 24 W. BR. 929. 
(c) 2 Swabey & Tristram, 446. 

(@) Hampson, 1 L. R. 3. 

(e) Collier, 2 Swabey & Tristram, 446. 

(f) Walker v. Wollaston, P. Wma. vol. ii. p. 684. 
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These letters of administration will be granted not only 
to anyone whom the Court considers for the occasion 


eligible, but will also be made to the persons who are . 


entitled to a full grant, but in the interests of the estate 
cannot wait ;(g) or to entire strangers, whom mere chance 
has brought into connection with the affair. (A) 

Besides the authority to collect and preserve property, 
the Court occasionally adds any other power or powers 
which shall seem necessary under the circumstances. 

In Mary Radnall,(i) the Court granted administration, 
“limited to the collection of all the personal property 
“ of the deceased; and giving discharges for all the debts 
“which might be due to her estate on payment of tho 
“some; and doing what further might bo necessary for 
“the preservation of the property aforesaid; and to the 
“ safe keeping of the same, to abide the directions of the 
“ Court.” 

The grant. was made after citing the brother. The 
granteo had no right or interest in the estate, but had 
been the deceased’s agent, and the brother had precluded 
himself from administration, by entertaining conscientious 
scruples respecting the taking of an oath. 

The grant, it is believed, was never sealed. 

Upon the same principle, administration has beon granted 
limited to the sale of a ship, and to the protection of the 
cargo and other matters relating thereto. (/) 

In Joseph Wood, the Court granted administration limited 
to collect and get in the outstanding debts of the deceased 
and prosecute actions for the recovery thereof, and to invest 
the proceeds in the purchaso of exchequer bills, &e.(/) 


(y) Chas. Clarkington, 2 Swabey & Tristram, 382; 10 W. R. 124. 

(4) See Gudolle, post, and Wykof', 3 Swabey & Tristram, 22; 15 Law 
Mag. 71. 

(i) 2 Add. 233, 

(k) George White, November, 1832. 

(7) August, 1834, 
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In Charles Clarkington,(a) the Court granted administra- 
tion “ limited to the collection of the personal estate of the 
“ deceased, with a power to the administrator to give dis- 
“ charges for his debts on payment of the same, and to 
“ renew the lease.” The Court, however, refused to give 
the administrator power to dispose of the premises and of 
the goodwill of the business. 

Where a foreigner died in London away from his rela- 
tives, possessed of certain bills of exchange upon English 
merchants, the Court granted administration to an English 
friend or acquaintance of the deceased (who had procured 
the bills to be accepted, and had paid certain necessary 
expenses of the deceased), “limited to the sums duc and 
“to become due on the bills of exchange; and, after the 
“ administrator should have reimbursed himself the money 
“ which he had expended on behalf of the deceased, and 
“also the expenses of the application to the Court, to 
“ invest the balance in his own name in government secu- 
“ rities, and to keep it so invested until a general repre- 
“ sentation should be effected to the deceased.”(b) The 
administrator filed a declaration, and gave justifying se- 
curity. 

In Sir Theophilus John Metcalfe, administration was 
granted to a nominee of the guardian of the deceased’s 
only child, “limited for the purpose only of collecting and 
“ getting in all outstanding moneys, debts or accounts, Te- 
“ ceiving all dividends due or to accrue due upon any sum 
“in the public funds of Great Britain, and all interest or 
“dividends that might be declared due upon any other 
“ security or securities in Great Britain, and also to pre- 
“sent, when due, any bill or bills of exchange, and to 
“receive the amount thereof; and the money, when s0 
“ collected and got in as aforesaid, to invest in the public 


(a) 2 Swabey & Tristram, 382; and 10 W. R. 124. 
(2) Don Miguel Gudolle, 3 Swabey & Tristram, 22. 
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“funds of Great Britain, or other good and sufficient 
“ security or securities in England bearing interest, until 
“ the original will, or an authentic copy, should be brought 
“into and left in the registry of the Court, in case it 
“ should appear that the deceased made any will, or until 
“it should be ascertained that the deceased died intes- 
“ tate.” (c) 

In Stewart, where the estate was timber and certain 
debts, the Court directed that after payment of the charges 
upon the timber, and servants’ wages, the balance should 
be paid into the registry, to remain until a general grant 
should issue, &e.(d) 

In Schwerdtfeger, the Court granted administration with 
power to dispose of the goodwill of a school, for the pur- 
chase of which an offer had been made, the administrator 
to pay into the registry the purchase-money, less the 
expenses of sale and the costs of the letters of adminis- 
tration. (e) 

A specimen form of oath ad colligenda is given in 
Appendix V., No. lt4la. But grants under the 7érd 
section of the Court of Probate Act, 1857, have to a great 
extent superseded ad colligenda grants. 

In dispensing with the 21 Llen. 8, ¢ 5, the Court is 
empowered to make a grant of administration of a part of 
the deceased’s personal estate, if it shall think fit, under 
the circumstances provided for by the 78rd section of the 
Act referred to above.(/) 

For form of limited oath, see Appendix V., No. 142. 

By the 88th section of the Court of Probate Act, 1857, 
it is provided, that “where any probate or administration 
“ has been granted before the commencement of the Act, 
“and the deceased had personal estate in England not 
“within the limits of the jurisdiction of the Court by 
(c) Howell v. Metcalfe and Saunders, 2 Add. 350. 

(@) 1L. R. 727; 38 L. J. 39; and 20 L. T. (N. 8.) 279. 


(¢) Schwerdtfeger, 1 L. R. 424; 34.0. T. 72; 45 L. J. 46, 
(f) See p. 121; Young, 15 L, T. 446; 36 L. J. 80. 
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6. 26, 8, 33. 
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“which the probate or administration was granted, or 
“ otherwise not within the operation of the grant, it shall 
“be lawful for the Court of Probate to grant probate or 
“ administration only in respect of such personal estate 
“not covered by any former probate or administration. 
“ And such grant may be limited accordingly.” 

By ‘virtue of this clause, the Division is competent to 
grant administration limited to the personal estate of the 
deceased. not covered by the former administration. (a) 

For the form of the oath, see Appendix V., No. 148. 

When o married woman, protected under the 20 & 21 
Vict. c. 85, 8. 21, and 21 & 22 Vict. c. 108, s. 8, dies 
intestate, in the lifetime of the husband, by whom she 
was deserted, and has left personal estate acquired by her 
since her desertion, her next of kin are entitled to adminis- 
tration, limited to the personal estate so acquired by her 
since the commencement of the desertion. (J) 

For the form of oath, see Appendix Y., No. 143. 

If the next of kin of the deceased be minor children of 
the marriage, they may elect a guardian to take the grant, 
passing over their father, and a registrar’s order, founded 
on the affidavit of the guardian, will be made for the 
grant to issuo to him, on his giving justifying security 
and filing a declaration. See also p. 108. 

In like manner the next of kin of a married woman 
judicially separated by a decree of the Court are entitled 
to administration, limited to the personal estate acquired 
by her since her judicial separation. 

For the form of oath, see Appendix V., No. 144. 

Where a testator left a legacy to his daughter, who died 
in his lifetime, but left issue who survived the. testator, 
the Judge granted administration, guoad the legacy, to her 
children, and not to the representative of hor husband, 


(a) Cfer. ‘' John Elwell, jun.,”’ 1 Swabcy & Tristram, 28, 29. 
(b) Maria Worman, 1 Swabey & Tristram, 515; ane 1L. BR. 
987; 36 L, J. 20, 
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who had survived her, but had died in the lifetime of 
the testator. (c) 


Section VI. 
GRANTS, SAVE AND EXCEPT. 


Probate of a will, or letters of administration with a 
will annexed, will be granted, save and except any par- 
ticular fund, whenever the nature of tho case and the law 
require such exception to be made. 

If a testator appoint one executor for a special purpose, 
or a specific fund only, and another executor for all other 
purposes, the latter may take probate, save and except that 
purpose or fund. 

Or, if there be no such other executor, the residuary 
legatee may take administration (with the will annexed) 
of all and singular the effects of the deccased, under thio 
same exception. 

If the will of a scaman or marine in the Qucen’s service 
be invalid to pass his pay and prize-money, but be other- 
wise valid, the executor of that will may take probate, 
save and except the deccased’s wages, pay, and prize- 
money. 

And on the renunciation, or the failure of the executor, 
the residuary legatee under such a will may tuke adminis- 
tration (with the will annexed), under the same excoptions. 

For forms of oaths, see Appendix V., Nos. 83 and 84. 

So, where the nature of the case and the law require it, 
the Court will grant mere administration, “save and 
“ except.” 

When a testator has made his will for a particular or 
limited purpose only—e.g., the administration of a fund 
vested in himself as trustee, the administration of an estate 
vested. in himself as executor, or the administration of his 


(c) Sarah Brown, 13th June, 1860, on motion. See also Councell, quoted 
at p. 109, in note, 
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own property in some particular district or country,—and 
has died intestate as regards all other property of his own 
or vested in him, his next of kin (without waiting for the 
executor to take the limited probate which he is entitled to 
under such circumstances) may take administration of all 
and singular the deceased’s effects, save and except what 
the testator has himself excepted. 

So, where a deceased had made a French will—no 
executor—merely disposing of some furniture in her house 
in France, administration was granted (at the principal 
registry) as of an intestate “save and except” as above. 
The will had not been proved in France. 

So formerly the husband of a testatrix, who had made 
her will under a power, might take administration save 
and except what she had a power to dispose of by her 
will, and had disposed of by it, before the executor proved 
the will. 

So, also, the next of kin of a testatrix, who had made 
her will by virtue of a power during coverture, and had 
died a widow without re-executing it, might take adminis- 
tration save and except. 

But these two last-mentioned grants are now rendered 
obsolete by the new practice (ante, p. 151). The husband 
(or next of kin, as the case may be) would call upon the 
executor to prove the will, in which case the grant would 
be unlimited, and failing the exccutor or residuary legatee, 
he would be entitled to a general grant himself, 


Section VII. 
GRANTS " CATERORUM.” 


The probate or administration following upon a limited 
grant is ceterorum; and, except that it follows, instead of 
preceding such a grant, it is, as I have intimated, made for 
the same purposes, and under the same conditions, as the 
grant “save and except.” 
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If a testator has appointed one executor for a special Probate 
purpose or a specific fund, together with another executor °”""™" 
for all other purposes and effects, and the first-mentioned 
executor has taken his limited probate, the other may take 
probate of the rest of the testator’s effects. 

If a limited grant has been previously made (viz., on the Administra 
renunciation of the executor), the residuary legatee may at pan le 
any time come in and take administration (with the will 
annexed) of the rest of the deceased’s effects. 

If the executor of a married woman’s will has taken Administra. 
a limited probate, the husband or his representative may earch 
take administration of the rest of her effects. (a) 

And the same remark applies where a limited probate To next of 
has been taken of a will made during coverture, but not * 
republished during the widowhood of the testatrix. In 
this case, the next of kin take the administration of the 
rest of the effects of the testatrix. 

These last-mentioned two cases are of course now very 
rare (see dnte), 

If the deceased has made a will and appointed an exe- Administra. 
cutor for a special purpose, or for a specific fund or pro- ee 
perty only, and has died intestate in all other respects, his 
next of kin, after the executor has taken a limited probate 
of the will, are entitled to administration of the rest of the 
deceased’s effects. 

If a limited administration has been granted of the 
effects of any intestate, his next of kin are entitled to take 
administration of the rest of the deceased’s estate. 

For forms of oaths, see Appendix V., Nos. 85, 171, 172, 
and 178. 

As has been shown (see p. 108), where limited adminis- To husband. 
tration of the estate of a protected or separated woman has 
been granted to her next of kin, her husband is entitled 
to a grant of the rest of her estate. 


(a) Boxley and French v. Stubington, 2 Lee, 542, 
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Tr the executor or executors to whom probate has been 
granted have died, leaving a part of the testator’s personal 
estate unadministered, the Court may appoint a new re- 
presentative, for the purposes of administering such part 
of the estate, should the executorship not have been 
legally transmitted in the manner which I have already 
described. (@) 

And the Court will make a like exercise of its jurisdic- 
tion in cases where an administrator, with or without a will 
annexed, has died without having fully administered his 
deceased’s estate. 

In making such grants the Court is governed by the 
same rules which apply to original grants, and will grant 
administration, with or without a will annexed, of the 
deceased’s unadministered effects to the same persons only 
who have a right or interest sufficient to have entitled 
them to original grants, if they had applied for them, the 
executor of course being excepted. 

And should any mistake have been made in the original 
grant, the Court will make tho necessary correction. Ac- 
cordingly, when an original grant of administration (will) 
was made by the Court to a next of kin of a testator on its 
own construction that he had not disposed of his residuary 
estate, it afterwards granted administration (will) de bonis 


(a) Pages 60 ef seq. 
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non to the person whom the Court of Chancery had in the 
meantime decided to be a residuary legatee.(b) 

I have before shown that a probate of an executor’s will Administra- 
granted by the same Court as that in which he proved his #03 (wil) de 
own testator’s will, ipso facto keeps up, as if by a chain, 
the personal representation of the latter; and that this 
rule applies to an indefinite succession of executors, how- 
ever far they may be removed from the original testator. 

I have now to show by what means, and under what 
conditions, this chain of executorship may be broken or 
interrupted. 

The conditions under which the chain of executorship is Chain of _ 
broken in law may be thus enumerated : soa ea 

1, When the immediate sole acting executor dies in- 
testate [or testate, but without appointing an executor]. 

2. When the survivor of the immediate acting executors 
dies intestate [so far as can be ascertained. This qualifi- 
cation has been allowed in an exceptional case]. 

3. When the remote sole acting executor, to whom an 
executorship has been transmitted downwards per cafenam, 
dies intestate. 

4. When the survivor of the remote acting executors 
dies intestate. 

0. When the remote executor or executors renounce the 
probate of their own testator’s will, or have been cited and 
have not appeared. 

6. When the remote executor or executors die without 
having proved their own testator’s will. 

7. When, of two or more executors who have died after 
probate taken by them, it is impossible to show which 
survived the other or others. (¢) 

8. Where one of the executors, having renounced 
before the 11th January, 1858, has survived the acting 
executor or executors, or where the sole survivor of the 
acting executors or executor died before the 2nd of August, 


(5) Warren v. Kelson, 1 Swabey & Tristram, 290. 
(c) Richards v. All persons in general, 4 Notes of Cases, App. viii. 
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1858, leaving another executor, who has since died without 
proving the will. 

It was held in Brierly, 1881, and Dimery, 1896, where 
probate had been granted to two executors, as to one gene- 
rally, and as to the other, for life only, that the chain of 
executorship was not kept up on the death of the executrix 
for life (the survivor) by the executor of the general 
executor. 

The chain of executorship is not kept up through a 
special general administration (will) of a married woman’s 
estate, although made to an executor under the old 
practice. (7) 

In all these cases the Court will grant administration, 
with the will annexed, to the residuary legatce in trust or 
to the beneficial residuary legatee,(J) or to others, in sub- 
jection to the rules which govern original grants. 

Administration (will) is granted to a legatee [or next of 
kin, under the old statute,] or a creditor, or to the repre- 
sentative of a deceased legatce or creditor, on the renuncia- 
tion of the residuary legatee or his representative. The 
representative of a deceased legatee will swear that his 
deceased’s legacy has not been paid; and the representative 
of a deceased ereditor that the debt still remains due. 

An executor of a married woman, although acting 
under a limited probate, held to be entitled to administra- 


(a) 4L. R. 77. 

(b) Formerly, when the testator had failed to dispose of the residue of 
his personal estate, and had appointed an executor who took no benefit 
under his will, such executor was held to be entitled to the residue not 
disposed of by the former, and consequently on his dying leaving goods 
unadministered, his representative was entitled to a grant of administra- 
tion (will) de bonis non. But by 11 Geo. 4 & 1 Will. 4, c. 40, éxecutors 
arc to be deemed, by Courts of Equity, trustees of the undisposed-of 
residue of a testator’s estate for the bencfit of such persons who would be 
entitled under the Statutes of Distribution in caso of an intestacy, unless 
it should appear that it was intended that such executor was to take the 
residue beneficially. If there should be no person who would be entitled 
under the Statutes of Distribution, then the act was not to take effect. 

Grants therefore to the representative of a deceased nude executor are 
now practically unknown. 
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tion (will) de bonis non of a testator under whose will the 
married woman took benefit. (c) 

If the former grant was made to a creditor or a legatee, 
his representative, if the debt or legacy be still unpaid, or 
any other creditor or legatee, may take administration 
(will) de bonis non, without any further renunciation on 
the part of the residuary legatees; but if the residuary 
legatees were only cited and did not appear, they would 
require to be cited again. 

Where the first grant of administration to A. is to a 
representative of the residuary legatee (deceased), and such 
administrator dies, the representative of the deceased repre- 
sentative of the residuary legateo would not be entitled to 
a de bonis non grant to the original deceased (A.) without 
first obtaining a de bonis non grant to the deceased residuary 
legatee. 

A grant de bonis non is made to the representative of a 
next of kin (deceased) who renounced before the first grant 
was made, although a retractation cannot be obtained. 

So also, a grant de bonis non is mado where the first 
grant was a Scotch confirmation or Irish grant resealed 
in England. 
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A creditor in equity may also take. So may the assignee To creditor in 


of an unsatisfied debt due from the deceased. () 


In ordinary cases the grant of administration (with the Codicil proved 


of which probate was originally granted. But if a codicil 
be discovered at or about the time of administration de 
bowis non being applied for, the grant will pass of the will 
already proved, and of the codicil lately found. (e) 


e e e th fir t 
will annexed) de bonis non includes the testamentary papers timo. 


In all cases of administration, with the will annexed, Original will, 


de bonis non, the applicant for such a grant must be sworn by the in- 


to and mark the original will when he makes his oath, or, tended admi- 


(c) Ditchjield, 2 L. R. 152. 
(d) Burdett, 1 L. R. 427. 
(c) William Adamson, July, 1827. 
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nistrator(will) if he cannot attend in the registry where the same is 
ai deposited, the original probate or letters of administration 
with the will annexed, or a certified office copy under seal 
~- of the will, must be annexed to his oath and marked by 
him in lieu of the original will. In such cases he will 
swear that the document so marked “contains the last 
“ will and testament,” cc., of the testator. (See “ Prac- 
tice.’’) 
For forms of oaths, see Appendix V., Nos. 168—170. 
Administra. When an administrator dies, leaving part of his de- 
tion de bonts  ceased’s goods unadministered, the grant de bonis non will 
go to the persons who would have been equally entitled 
to the original administration. 
To next of This observation applies to next of kin, to persons 
a entitled in distribution, and to all others having an in- 
terest In an intestate’s personal estate. 
For forms of oaths, see Appendix V., Nos. 160—167. 


To persons A. person having a derivative interest may be admitted 
having @ to take administration (with will annexed) de bonis non, or 
intercst. administration de bonis non, under the same conditions 


as he would be allowed to take an original grant. 
In Joseph Hibbert Newman the Court decreed adminis- 
tration de bonis non to a brother of the deceased, who died 
a bachelor and intestate, leaving a father who adminis- 
tered and died intestate. The son of the latter, and his 
administrator (who had left England, and resided at Mel. 
bourne), was cited to accept or refuse, &c. (a) 
Administrae In applying for letters of administration de lonis non of 
ey ee persons dying in her Majesty’s navy, a further certificate 
in servitio.  mnust be produced from the inspector of seamen’s wills, 
in case any wages, pay, or prize-money should be still due. 
Administra. Letters of administration de bonis non are not required 
tion dé doris in the case of grants made to the solicitor of the treasury 


quired. for the time being as her Majesty’s nominee, the original 


(a) 4th September, 1856, By Sir J. Dodson. 
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grants being made to that functionary and his successors 
in office for ever.(d) 

If an executor who has taken probate of a copy or the Administra- 
substance of a will, or if the grantee of letters of adminis S070 
tration, with such copy or substance annexed, die leaving copy ae 
part of the testator’s estate unadministered, letters of tonis non. 
administration, with the copy or substance of the will 
annexed, de bonis non will be granted upon the general 
principles regulating all grants, it being again shown by 
affidavit that the original will has not been found or re- 
covered, or transmitted, according as the case may be. 

But if the original will be forthcoming, the grant will 
assume another form (vide post). 

If the person, who would otherwise have taken an ad- For the use 
ministration (with or without a will) de bonis non, be a S04 benefit of 
lunatic or of unsound mind, administration de bonis non 
will be granted for his use and benefit to the same persons 
to whom an original grant would have been made under 
the same circumstances. And the lunacy or unsoundness 
of mind of the party for whose use the grant is made is 
evidenced in the same manner as in the case of an original 
grant. 

In “Southmead’s case,” the Court granted administra- 
tion de bonis non to the executors of one of the next of 
kin, for the use of the other next of kin, who was imbecile, 
passing over the next of kin of the latter, but required 
proof that the grant so made would be for the advantage 
of the imbecile next of kin. (c) 

If an administrator or administrator (will) ceterorum Administra- 
die without fully administering an estate committed to “at : ae 
him, a grant of the rest of the deceased’s effects so left io aaa 
unadministered will be made to the same order of persons 
who would have been competent to have taken an original 
grant. 


(6) Page 122. 
(c) Rev. W. Southmead, 3 Curt. 29. 
N 
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And the same observation applies to the case of adminis- 
tration, save and except, left unadministered by the original 
grantee. 

If on the death of an executor who has taken probate, or 
of an administrator who has taken administration, limited 
to a. particular estate or fund, that estate or fund be left 
unadministered or untransferred, limited letters of admi- 
nistration (with or without will) of the unadministered 
goods of the deceased will be granted to parties having the 
same kind of interest which the Court recognized in the 
original grant. 

When an executor has proved his testator’s will, and 
has administered the estate, with the exception of a legacy 
which has been set apart and remains invested in the 
original testator’s name, the Court, on the death of the 
executor and the interruption of the chain, with the consent 
or upon the citation of the residuary legatees, has granted 
administration (with the will annexed) de bonis non to the 
legatee, limited to his legacy. (a) 

But these cases are exceptional, and very unusual in 
practice, the Court, as a general rule, declining to grant 
limited administration to any person entitled to a general 
grant. 

In law, also, it may be considered that a serious objec- 
tion applies to such a form of grant. 

Rule 29 (1862), requires that no limited grant shall be 
made until all persons entitled to a general grant have 
been cleared off, except under the direction of the Judge. 
This direction of the President (or Judge) is obtained by 
one of the principal registrars if the latter is satisfied that 
sufficient grounds exist for waiving the consent of all par- 
ties, and if the interest of the applicant in the unadminis- 
tered estate is paramount. The registrar draws up an 
order for the issue of the limited grant on obtaining the 
direction. 

(2) Mf. Steadman, 2 Hagg. EB. R. 59; Sus Biow, 3 Curt. 741. But see 


also W. Watis, determined by Sir C. Cresswell, 1 Swabey & Tristram, 
540; also Lady Catherine Somerset, 1 L. R. 351. 
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When the executors of a trustee of a settlement, who Limited 
had invested a trust fund in his own name, have died, are 
breaking the chain, and the fund still remains to be ad- a0 of a trus- 
ministered, the cestui que trust of that fund, or his nominee, oe 
may obtain administration of the unadministered goods of 
the deceased trustee, limited to the trust fund, upon the 
consent of the deceased trustee’s residuary legates; but see 
ante, p. 157, as to trusts created by will. 

And a similar limited grant, under corresponding cir- 
cumstances, will be made where the trustee has died in- 
testate. The renunciation and consent of his next of kin, 
and the persons entitled in the distribution of his personal 
estate, will be required in this case before the limited ad- 
ministration de bonis non will be granted; but see ante, 

p. 157, as to trusts created by will. 
When the grantee of administration limited to attend Limited 
Te 


and substantiate proceedings in the Chancery or any other re de bonis 


Division, dies before the termination of the proceedings, on to attend 
he is considered to have left goods unadministered, and a ha 
new grant may be made to another nominee. 

If the constituent of a power of attorney for whose use Administra- 
administration has been granted die in the lifetime of the Pe ete 
administrator, administration de bonis non (not cessate) (0) tinguished 
is the form in which the subsequent grant is made. vane 

If a lunatic for whose use administration has been 
granted die in the lifetime of the administrator, the form 


of the new grant will be de bonis non. 


(6) See post. 
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CHAPTER VIII. 
SECOND, OR SUPPLEMENTAL GRANTS. (@) 


Second, or = WuHeEn the original grant has been limited for any specified 

eae time, or until any specified event or contingency shall 
happen, a new grant must be made upon the efflux of the 
time and the accomplishment of the event or contingency 
referred to in the original probate or letters of adminis- 
tration. 

Their nature. But although this form of grant is only required where 
the deceased’s estate has not been fully administered, it is 
distinguished (whether rightly or wrongly it is not easy to 
say) from grants de bonis non, as being a re-grant of the 
whole of the deceased’s personal estate, just as it was 
sworn to and embraced by the original grant. 

Estate tobe Accordingly the estate, on the second grant being applied 

tho fatal for, must be sworn under the same amount for which the 

amount. original grant was taken, though a part of the estate may 
actually have been disposed of by the first grantee. (6) 
It is an absolute and permanent grant, following a 
temporary one.(¢c) 

Fond fen And as the first grantee is, in some cases at least, 

on fatestacy, regarded by the Court as the agent or representative of 
the succeeding one,(d) the Court cannot, in the case of 


(a) These are commonly called cessate grants, 

(6) Abbott v. Abbott, 2 Phill. 578. Under the 82nd section of the 
Court of Probate Act, 1857, the Court allowed bond to be given in a 
cessate grant, as for the property actually unadministered. ozard, 3 
Swabey & Tristram, 175. 

(c) Abbott v. Abbott, 2 Phill, 578. 

(a) Ibid. 679. 
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intestacy, take a less security than for the whole of the 
deceased’s estate as it was when the original grant was 
made. (é) 

But in the case of Halliwell, deceased, the President Exception. 
directed that the applicant for administration (cessate) 
might swear to the present value (a reduced value) and 
give bond for double that amount only. The first grant 
had been durante minore etate.( f) 

If an executor being appointed for his life take probate, Probate to 
it ceases with his death, and the executor substituted in sie 
the will at the decease of the former takes a further 
probate. 

In a will—“I appomt my wife sole executrix and in 
“ default of her I appoint I. K. and R. F. to be executors.” 

The wife proved and died. Held that I. K. and R. F. 
were substituted executors. (7) 

If an executor be appointed for a shorter time than his 
life, or under any other limitation of time, and take pro- 
bate, the grant ceases upon the expiration of the term or 
the fulfilment of the limitation, and the substituted execu- 
tor, if there be such, takes probate. 

For form of oath, see Appendix V., No. 86. 

An executrix durmg widowhood. On her re-marriage 
the grant ceases, and a grant is made to the executor 
substituted—merely reciting thus: “The probate, &e. 
“granted in, &c. to A., having ceased and expired by 
“ reason of her having intermarried with B- - 

When administration (with the will annexed) has been Probate to 
granted for the use and benefit of a lunatic executor, the pecoming 
grant ceases on the latter becoming sane, and he may take sane. 
probate of the will. 

But if the administrator die before the recovery of the 
executor, further administration (with the will annexed) is 





(e) Abbott v, Abbott, 2 Phill. 680. 
(f) Halliwell, 10 P. D. 198. 
(9) Foster, 2 L. R. 304. 
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granted to some other person for the use and benefit of 
the executor, whose lunacy is again evidenced in the same 
manner as it was before. And if the lunatic die, the grant 
made for his use and benefit ceases, and administration 
(with the will annexed) de bonis non is granted to some 
person having sufficient interest. 

Administration (with the will annexed) which has been 
granted to a guardian for the use of an executor during 
his minority ceases when the executor attains his majority, 
and a probate is granted to the executor. 

For form of oath, see Appendix V., No. 87. 

Such an administration (will) also ceases by reason of 
the guardian’s death during the executor’s minority, and 
in that case cessate letters of administration (with the will 
annexed) will be granted to a new guardian. 

When administration (will) has been granted to the 
attorney of the executor, it ceases on the latter duly apply- 
ing for and obtaining probate of the will. 

For form of oath, see Appendix Y., No. 88. 

The grant also ceases by the death of the attorney. 
But if the executor, or any other constituent, die in the 
lifetime of the attorney-administrator, and before the estate 
has been fully administered by the latter, the grant, of 
course, determines, but the letters of administration which 
succeed it are in the form de bonis non. See ante, 
p. 179. 

When probate has been granted of the substance of a 
will, limited until the original will or an authentic copy 
thereof shall be brought into the registry, the grant ceases 
on the original or an authentic copy thereof being dis- 
covered and brought into the registry, and the executor 
will take probate of the original will, or the authentic copy, 
as the case may be. 

When probate has been granted of a copy of a will, 
limited until the original or a more authentic copy shall 
be brought in, the grant ceases on the original, or a more 
authentic copy, being found or transmitted and brought 
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in, and the executor takes probate of the original will, or 
the more authentic copy, as the case may be. 

Administration granted pendente lite ceases on the deter- Probate of 
mination of the suit, and the executor will take probate of bea 


the will, or the next of kin will take administration, as the ae cen 
nhistration 
case may be. pondente lite, 


Administration granted to attend and substantiate pro- 
ceedings in the Chancery or any other Division, ceases by 
the termination of the suit in the lifetime of the nominee. 

For form of oath, see Appendix Y., No. 181. 

Administration (will) which has been granted to a Administra- 
guardian for the use of a residuary legatee ceases on his sia as 
attaining his majority, and administration (will) is granted Jegatee on 
to the residuary legatee. Soi, 

For form of oath, see Appendix V., No. 159. 

Administration, which has been granted to a guardian Administra- 
for the use of an only or several next of kin (minors), pr pena 
ceases on such only next of kin, or of any one of them ear 
where there are more than one, attaining 21 years, and a 
administration will be granted to such next of kin. 

For form of oath, see Appendix V., No. 129. 

If the guardian dies before majority is attained by any Death of 
one of the minors, the administration which was granted "4%" 
to him ceases, and fresh letters of administration must be 
taken by a new guardian. 

If the sole minor, or all the minors (where there are Death of 
several), die before attaining his or their majority, the 
grant made to the guardian ceases, but the form of the 
subsequent grant is de bonis non. 

When a guardian takes administration for the use and Grant taken 
benefit of minors, and afterwards in his representative ;,” Gfipeians 
character takes administration of the estate of another rquaee 
person, both these administrations cease as soon as one of ra 
the minors attains his majority. 

When administration has been granted to the com- Administra- 
mittee or next of kin of a lunatic, the grant ceases by the pe iat 


recovery of the lunatic, or the death of the administrator, ‘om lunacy. 
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and a fresh grant is made in the one case to the party 
himself, and in the other to a new committee, or some 
other next of kin.(a) 

In the latter case, evidence is again adduced as to the 
lunacy of the party for whose use the administration is to 
be taken. 

In the former case, that of the recovery of the lunatic, 
a strong affidavit of a medical man is required, and the 
consent of the administrator whose grant is to cease. 

hal If the lunatic die, the administration granted for his use 
ceases, and administration de bonis non will be granted to 
whosoever is by law entitled to the grant. 

For form of oath, see Appendix V., No. 182. 

Administra- § Administration granted to the attorney of a next of kin 
tion to con- ‘ os os 
atituent inthe ceases on the latter applying for and obtaining administra- 
pra . tion to be granted to him. 

death of the The same administration ceases by reason of the death 
attorney. of the attorney-administrator. 


For form of oath, see Appendix V., No. 130. 


(a) Thus. Newton Penny, 4 Notes of Cases, 660. 
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CHAPTER IX. 
ALTERATIONS IN GRANTS, ESTATES RE-SWORN, ETO. 


Tr will occasionally happen that after a grant has been In regard to 
made an error of some kind is discovered. The surname the decenzec; 
or christian name of the deceased may have been mis- 

spelled, the status of the deceased, if a female, have been in general 
misstated, and the time of the deceased’s death may have poe 
been misrepresented. 

In limited grants, also, there may have been a mis- i limited 
description of the property which is to be administered, ie 
or there may have been a misrecital of the power under 
which a will has been made, or of a deed by which the 
trust has been created. 

By the 17th section of the Court of Probate Act, 1858, In grants 
it is provided, that “the Judge of the Court of Probate sri eae 
“‘ shall have and exercise the same power of altering and 1898. 
amending grants of probate and letters of administration 
“made before the 11th day of January, 1858, as any 
“ Ecclesiastical Court had and exercised in respect of such 
“ grants.” 

In all these cases one of the registrars of the principal Alterations 
registry will direct that the required amendments be made meet 
in the grants, on the necessary proof and identification order. 
being adduced. See also principal registry rule No. 72 
(amended), and district registry rule No. 63., 

For the forms of affidavit and order, see Appendix V., 

Nos. 27, 178, and 179. 

Wher the time of the deceased’s death is altered, notice Time of 
thereof is sent from the Probate Registry to the Inland a , 
Revenue Department, 
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The Court has extended its indulgence into allowing 
a further description of a deceased to be added to the 
grant. (a) 

In grants of administration, if the administrator find 
it necessary to increase the amount of the estate of the 
deceased, the provisions of the 55 Geo. 3, o. 184, 5. 42, 
must be followed. By that section it is provided, “that in 
cases of letters of administration on which too little stamp 
“ duty shall have been paid at first, the commissioners of 
“stamps shall not cause the same to be duly stamped in 
“the manner aforesaid” (i.¢., provided by the preceding 
section) “until the administrator shall have given such 
“ security to the Heclesiastical Court or Ordinary by whom 
“ the letters of administration shall have been granted, as 
“ ought by law to have been given on the granting thereof 
“in case the full value of the estate and effects of the 
“‘ deceased had been then ascertained.” 

In obedience to this provision, the administrator makes 
an affidavit as to the increased amount of the estate and 
effects of the deceased, and if the bond already given is not 
sufficient to cover the whole estate, including the increased 
amount, gives a further bond in a sum sufficient to meet 
the deficiency. 

For form of this affidavit, see Appendix Y., No. 40. See 
also post, Practice“ Further Security.” 

Where probate has been granted the executor has no 
concern with the probate registry, but transacts all the 
necessary business at the Inland Revenue Office. 

As to cases in which the grant of administration was 
originally taken out under the 3drd section, and 15s. only 
paid for Court fees, or where the estate was sworn to be 
under 100/, see post, “ Practice,” as to full ad valorem 
seal fees being required. 

As to additional security, Irish Property, see post, 
“ Resealing,” Chap. X. 


(a) Towgood, 2 L. R. 408. 
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Under certain circumstances, another person will be per- 
mitted to make the affidavit and execute the bond. (3) 

A person acting under a power of attorney from the Administrator 
absent administrator is allowed to execute the necessary *>2* 
documents. 

After this has been done, the clerk of notations notes Notation by 
upon the letters of administration that the estate has been aia 
re-sworn, and that further security has been given, which 
notation is signed by a registrar. The registrar also 
gives a certificate to the same effect, which is subsequently 
handed by the administrator to the Inland Revenue De- 
partment upon paying the additional duty. 

For form of certificate, see Appendix V., No. 44. 

This is done in compliance with a regulation prescribed 

by the commissioners of inland revenue, under the pro- 
visions of the 40th and 41st sections of the 55 Geo. 3, 
o. 184, viz., “that in cases of letters of administration on 
“ which too little duty shall have been paid at first, there 
“ must be delivered with the affidavit a certificate from 
“the proper officer of the Heclesiastical Court where the 
“ letters of administration were granted, that the adminis- 
trator hath given further security for the due administra- 
“ tion of the personal estate and effects of the deceased, in 
consequence of the same having been since discovered to 
“be of greater value than was first sworn to.” 

This is the course adopted where the administrator finds 
out his own mistake, and takes measures in his lifetime to 
correct it. But if the administrator be dead and a grant 
de bonis non for, or including, additional property is re- 
quired, the modern practice is for the intended adminis- 
trator to apply in the first instance on a corrective affidavit 
to the Commissioners of Inland Revenue and pay the duty 
on the increased estate, and thereupon to memorialize the 
commissioners to grant a denoting stamp or certificate on 


(2) Ross, 2 L. R. 275; and also see the case of S. Sutherland, 4 Swabey 
& Tristram, 189, referred to in that case. 
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the Inland Revenue affidavit for the de bonis non grant, in- 
dicating that the proper duty has been paid. 

An administrator, limited to attend and substantiate 
proceedings in Chancery, &c., who for this purpose will 
have sworn the deceased’s estate under 50/, may be 
afterwards re-sworn and give security in any increased 
amount. (a) 

Where the grant has been made for the use and benefit 
of others, a further declaration is given by the grantee on 
his re-swearing the estate in a higher amount. 

The same remark applies to all grants, where a decla- 
ration or an inventory of the deccased’s estate has been 
required to be filed ex officio by the standing rules of the 
Court. 

The Court will order a memorandum to be endorsed on 
a probate after it has been issued, showing the true date 
of the will.(d) 

The testator’s domicile will be noted upon a grant after 
it has been issued. (¢) 

If a codicil be found after probate of a will has been 
granted, a separate probate is granted of that codicil, and 
the first probate undergoes no alteration or amendment 
whatever. If, however, the appointment of the executors 
under the will is annulled or varied by the codicil, the 
probate must be brought in and revoked, and probate 
will be granted anew of the will and codicil. Should an 
unattested or unexecuted paper, incorporated by the tes- 
tator in his will, have been omitted from the probate, the 


(a) Elisabeth Grant, March and May, 1840. But see Jones v. Howells, 
12 L. J. (N. 8.) Chane. 369, and C. Dodgson, 1 Swabey & Tristram, 260. 
In this latter case a grant ad litem had issued in the then (1859) usual 
form under 50/. The Quurt of Chancery refused to pay over a sum 
standing in the deceased’s name, in Chancery, under so limited a grant. 
The Judge (Cresswell) directed that the original grant be revoked, and a 
grant issued to the same administrator limited to the suit and to receive 
the said sum. 

(b) Allchin, 1 L. R. 665. 

(c) See Practice—‘‘ Notation of Domicile.” 
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probate may be amended by the addition of the incorpo- 
rated documents. (7) 

These remarks refer more especially to the deceased ; 
but the Court is equally open to receive an explanation 
plainly given, of an error bond fide committed in cases 
where an alteration is asked which more particularly 
applies to the executor or administrator himself. 

An executor may omit a christian name of his own, 
which has been omitted in his nomination in the will, 
or he may use a surname therein imposed upon him, with- 
out the right to do so. If he can give sufficient and 
reasonable explanations, the necessary alteration will be 
made. And this will be done either in the case of an 
executor who has taken probate, or of an executor to 
whom power has been reserved. 

All the facts stated in explanation of the omission, or 
mistake, are proved by affidavit. 

But the case is different where the explanation shows 
fraud or mala fides on the part of the grantee. The Court 
then is not so facile. 

Where an executrix, being a married woman, took 
probate as a spinster, the Court would not allow her name 
and description to be altered without her husband’s con- 
sent. (¢) 


(2) Dr. Lushington, in Sheldon v. Sheldon, 3 Notes of Cases, 255, 256. 
(ec) Rev. W. Hale, 5 Notes of Cases, 514, 515. 
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CHAPTER X, 
RESEALING IRISH, SCOTCH AND COLONIAL GRANTS. 


By the 95th section of the 20 & 21 Vict. c. 79, it is pro- 
vided, that “from and after the period at which this Act 
“ shall come into operation, when any probate or letters 
“ of administration to be granted by the Court of Probate 
‘in Ireland shall be produced to, and a copy thereof de- 
“ posited with, the Registrars of the Court of Probate in 
“ England, such probate or letters of administration shall 
be sealed with the seal of the last-mentioned Court, and 
“being duly stamped, shall be of the like force and effect 
“and have the same operation in England as if it had 
“been originally granted by the Court of Probate in 
“ England.” 

By the 29th section of the Court of Probate Act, 1858, 
it is enacted that “letters of administration granted by 
“the Court of Probate in Ireland shall not be resealed, 
“under section 95 of the 20 & 21 Vict. c. 79, until a cer- 
“ tificate has been filed, under the hand of a registrar of 
“the Court of Probate in Ireland, that bond has been 
“ given to the Judge of the Court of Probate in Ireland 
“in a sum sufficient in amount to cover the property in 
“ England as well as in Ireland in respect of which such 
“ administration is required to be resealed.” 

It is directed by the 73rd Rule (1862), that “the seal 
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“$3 not to be affixed to any probate or letters of admi- before re- 
“ nistration granted in Ireland, so as to give operation eerng: 
“ thereto as if the grant had been made by the Court of 

“ Probate in England, unless it appear from a certificate 

“ of the commissioners of inland revenue, or their proper 

“‘ officer, that such probate or letters of administration is 

“« duly stamped in respect of the personal estate and effects 

“ of which the deceased died possessed in England. In 
“respect. to letters of administration, the provisions of 

“ statute 21 & 22 Vict. c, 95, 8. 29, must also be complied 
with.” 

With reference to the practice in resealing an Irish Resealing 
grant, where the grant issued on or after the Ist April, ai Sia 
1880, the first step is to apply at the Inland Revenue 
Office, Custom House, Dublin, for the certificate, referred 
to in the preceding paragraph, that the proper stamp duty 
in respect to the grant has been paid. This is given on the 
application of the representative or his solicitor. When 
the grant issued before the lst April, 1880, the grant itself 
must be presented at the Legacy and Succession Duty 
Office, Somerset House, London, with an affidavit (see 
Appendix V., Form No. 25) as to the facts of the case 
made by the executor or administrator, and the certificate 
will thereupon be granted by that department instead of 
by the Irish Revenue Office. 

In the case of an administration or administration 
(will), a certificate must also be obtained from the probate 
registrar in Ireland that bond has been given to the Irish 
Court in a sum sufficient to cover the property in England 
as well asin Ireland. See preceding page, par. 2. 

The certificates having been obtained, they are filed at the 
Registry with a copy of the grant, and in due course the 
grant which is left at the same time as the other documents 
is resealed. 

For the ordinary fees for resealing, see Appendix IT., Fees, 
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“ Fees.” A grant which issued in Ireland under 44 Vict. 
o. 12, s. 33, may be resealed for 16s. 

An Irish grant issued under section 16, Finance Act, 
1894, may be sent (by post or otherwise) to the Principal 
Probate Registry, and the English seal may be affixed for 
a fee of 2s, 6d. The certificates mentioned in the last 
page, and a copy of the grant, must also be transmitted, 
as in ordinary cases. See also Practice, “ Resealing Irish 
“ Grants.” 

The probate and administration duties of Ireland were 
assimilated perpetually to those of England by 16 & 17 
Vict. c. 59, 

By the 9th section of the 21 & 22 Vict. c. 56 (The 
Confirmation and Probate Act, 1858), it is provided, that 
“ from and after the date aforesaid (i.c., the 12th day of 
“ November, 1858) it shall be competent to include, in 
“the inventory of the personal estate and effects of any 
“person who shall have died domiciled in Scotland, any 
“personal estate or effects of the deceased situated in 
“ England or in Ireland, or both: provided that the 
“nerson applying for confirmation shall satisfy the com- 
“ missary, and that the commissary shall, by his inter- 
 locutor, find that the deceased died domiciled in Scotland, 
“ which interlocutor shall be conclusive evidence of the 
“ fact of domicile: provided also, that the value of such 
“ personal estate and effects situated in England or Ireland 
“ respectively shall be separately stated in such inventory, 
“and such inventory shall be impressed with a stamp 
“ corresponding to the entire value of the estate and 
“ effects included therein, wheresoever situated in the 
“ United Kingdom.” 

By the 12th section of the same act it is provided, that 
“ from and after the date aforesaid, when any confirmation 
“ of the executor of a person who shall in manner afore- 
“ said be found to have died domiciled in Scotland, which 
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“ includes besides the personal estate situated in Scotland Grants made 


“also personal estate situated in England, shall be pro- 


in Scotland 
rendered 


“ duced in the principal Court of Probate in England, and operative in 


“a copy thereof deposited with the registrar, together ; 


ngland by 
escaling, and 


“ with a certified copy of the interlocutor of the commis- *! #4. 


“ sary finding that such deceased person died domiciled in 
*“ Scotland, such confirmation shall be sealed with the seal 
“ of the said Court, and returned to the person producing 
“the same, and shall thereafter have the like force and 
“ effect in England as if a probate or letters of adminis- 
“tration, as the case may be, had been granted by the 
“ said Court of Probate.” 

By the 14th section of the same act it is provided, that 
“ from and after the date aforesaid, when any probate or 
“letters of administration to be granted by the Court of 
“ Probate in England to the executor or administrator of 
“a person who shall be therein, or by any note or memo- 
“randum written thereon signed by the proper officer, 
“ stated to have died domiciled in England, or by the Court 
“ of Probate in Ireland to the executor or administrator of 
“a person who shall in like manner be stated to have died 
“domiciled in Ireland, shall be produced in the Commis- 
“sary Court of the county of Edinburgh, and a copy 
“thereof deposited with the commissary clerk of the said 
“court, the commissary clerk shall write or indorse on the 
“back or face of such grant a certificate in the form, as 
“near as may be, of the schedule (F'.) hereunto annexed, 
“and such probate or letters of administration, being duly 
“ stamped, shall be of the like force and effect and have 
“the same operation in Scotland, as if a confirmation had 
“been granted by the said Court.” 

The date of the resealing is in each of these cases shown 
by the date of the registrar’s fiat. 


The Sheriff Courts (Scotland) Act, 89 & 40 Vict. c. 70, Sheriff Courts 


has simplified the whole question as to “resealing ” Scotch 

confirmations, By that Act (see Appendix I.) the Com- 

missary Courts were abolished and their powers transferred 
0 


(Scotland) 


Act, 
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to the sheriffs. It is enacted that a note or statement to 
be made in the confirmation by the sheriff clerk, or com- 
missary clerk, as to the Scotch domicile of the deceased, be 
accepted as a certified copy interlocutor. 

Eiks. It is also enacted that an eik, or additional confirma- 
tion, granted in a Sheriff Court in Scotland of estate in 
England of a person dying domiciled in Scotland, may be 
“resealed,” even if such additional confirmation shall not 
contain any estate in Scotland. 

Trust estate. It is also enacted that any confirmation or additional 
confirmation which contains or has appended thereto and 
signed by the sheriff clerk a note of funds in England 
held by the deceased in trust may be resealed. 

Intestates’ The Intestates’ Widows and Children (Scotland) Act, 

eal 1875, 38 & 39 Vict. c. 41, increases the facilities for 
“ expeding” confirmation in respect to personal estates of 
deceased intestates not exceeding 150/. in value. See 
post, Appendix I. 

Small testate The Small Testate Estate (Scotland) Act, 1876, 39 & 

ee 40 Vict. o. 24, extended this last Act to testates, as regards 
personal estate not exceeding 1507. 

in aiieaen oe By the 34th section of the Customs and Inland Revenue 

Inland Ro. Act, 1881, 44 Vict. c. 12, these last-mentioned acts are 

as Act, extended so as to apply to any case where the whole per- 
sonal estate of a person dying on or after Ist June, 1881, 
without any deduction for debts or funeral expenses, shall 
not exceed the value of 300/, whoever may be the appli- 
cant for administration and wherever the deceased’s domi- 
cile, and the fees paid under Schedule CO. of each of those 
acts are not to exceed 15s., inclusive of the 2s. 6d. to be 
paid to the commissary or sheriff’s clerk: and in any such 
caso, where the estate exceeds 100/,, the stamp duty is to 
be 30s. 

In March, 1882, the registrars directed that confirma- 
tions under these Acts may be “resealed” at the principal 
registry on the application of any person (7. ¢., whether or 
not a solicitor); also, that under the 34th section just 
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quoted no fees are payable on such an application; and 
that no copy of the confirmation need be filed. 

The Finance Act, 1894, s, 23, sub-s. 7, enacts that the 
Acts mentioned in the 34th section (see above) shall ex- 
tend to an estate of a gross value not exceeding 5007. 

The registrars hold that where an original confirmation, 
under whatever act issued, does not include any Scotch 
property it cannot be resealed. 

See also “ Practice.” 

If it be desired to have an English grant of administra- English gran 
tion resealed in Ireland, a registrar of the English Court in ha 
will issue a certificate that bond has been given to the 
English Court in an amount sufficient to cover the 
deceased’s property in both countries (under the Court of 
Probate Act (Ireland), 1859, 22 & 238 Vict. c. 31, s. 25). 

The English registrar will grant such a certificate upon 
an affidavit proving the fact. 

Under the 94th section of the Probate Act (Ireland), 
1857 (20 & 21 Vict. c. 79), the function of the Irish Court 
in resealing probate or letters of administration granted in 
England is ministerial, and the applicant is entitled to the 
order as a matter of right, upon complying with the pro- 
visions of the section, but under special circumstances the 
Court will, before making the order, allow a caveator an 
opportunity of taking proceedings to revoke the English 
probate. (a) 

For form of affidavit, soe Appendix V., Nos. 26 and 26a. 

For form of certificate, see Appendix V., No. 26b. 

With reference to making English grants operative in 
Scotland, see also Practice—“ Notation of Domicile.” 

The Colonial Probates Act, 1892, 55 Vict. c. 6, provides Resesling 
for the sealing in the United Kingdom of probates and gy a ar = 
letters of administration granted 1 in British possessions to. 
Which the act by orders in council has been applied, 


(a) Bannon v. Macaral, 7 L. R. Ir, 221. 
02 
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which, when sealed, shall have the like force, effect, and 
operation as if granted in the United Kingdom. 

Orders in council have been made applying the act to 
the following places :— 

Cape of Good Hope, New South Wales, Victoria, 
New Zealand, Gibraltar, British Honduras, Hong Kong, 
Western Australia, the Province of Ontario in the Domi- 
nion of Canada, British Guiana, Gold Coast Colony, 
South Australia, Straits Settlements, the Bahama Islands, 
Barbadoes, Lagos, Tasmania, Fiji, Trinidad and Tobago, 
Jamaica, Natal, and the Colony of the Leeward Islands. 

The application of the act also extends to authorizing 
the sealing of a grant made by a British Court in a 
foreign country. No order in council in this case is 
necessary. 

The act, when applied, extends to sealing grants whether 
made before or after the passing of the act. 

For Rules of Court regulating the procedure and prac- 
tice, including fees made pursuant to the act, see Ap- 
pendix IT., “ Rules and Orders.” 

See also Practice—“ Resealing,” Chap. XVII. 
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CHAPTER XI. 


REVOCATIONS OF GRANTS, 


Tue Court, as having the fullest authority on the subject, Power of 
is not necessarily or absolutely functa officio, after a grant ee 
has been made. For the Court possesses and exercises, 
when it becomes necessary, the power of revoking or 
annulling, for a just cause, any grants which it has made. 
And in so doing it only resumes into its own hands the 
powers which it parted with on false or inaccurate sug-" 
gestions. (2) 

For revocation of grants on motion, see post, Part IT., 
Chap. I., and by an action, Part III., Chap. V. 

1. The Court revokes a grant made to a person who has Grounds of 
no interest. Such a person may have obtained the grant Dineetly fale 
fraudulently, and mald fide, in either of two ways, viz., by suggestions. 
making a directly false suggestion, or by surreptitious and 
clandestine conduct, in concealing from the Court some- 
thing material to the case, which it should have known. 

2. It revokes a grant for the same want of interest, Falsesugges- 
where it has been obtained on a false suggestion made by pega 
the party in ignorance only, or per incuriam. 

3. It revokes a grant which has been lawfully made, but Supervening 
has subsequently become inoperative and useless through piletiet in 
circumstances, or which, if allowed to subsist, would prevent stants. 
the administration of the estate. 

It revokes any of these three classes of grants at the 


petition of the grantee himself, and with his consent and 


(a) See the observations of Mr. Justice Lush in Re Ivory, Hankin vy. 
Turner, 10 L. R. C. D. 374, 375. 
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e0-operation, or without his consent, and in pain of his 
contumacy. 

The more usual cases which come under these general 
heads may be stated as follows :— 

An executor of a forged or revoked will obtains probate 
of it. 

An executor obtains probate of a will, whilst a suit is 
depending touching its validity in another Court, viz., that 
of the deceased’s domicile. (a) 

An executor obtains probate of a will made by a feme 
coverte, without power for that purpose, on the suggestion 
that she was a widow at the time of making it,(d) or had 
power to do so. But under the new practice with refer- 
ence to wills of married women, these instances are no 
longer applicable. 

An executor, being a minor, obtains probate of the will 
by which he is appointed, on the tacit suggestion or under- 
standing that he is of full age. (c) 

An executor obtains probate of the will of a living 
person. ((/) 

A woman claiming to be the relict of an intestate, but 
who has not been legally married, or is a counterfeit 
altogether, has obtained administration of the estate of 
the deceased as of her husband. (e) 

Persons claiming to be an intestate’s next of kin, who 
are in reality illegitimate relatives only, or are mere im- 
postors, or are not nearcst of kin, there being others nearer, 
have obtained administration. (/) 

For form of affidavit in latter case, see Appendix V., 
No. 34, and Oath, No. 121. 


(a) Trimlestown v. Trimiestown, 3 Hagg. E. BR. 248. 

(b) Alicia Gill, 1 Hagg. E. R, 341. 

(c) Oughton, in note to Clerke’s Praxis, tit. 222, says, ‘‘ Quia adminis- 
trator non fuit plense setatis.”’ 

(@) Chas. Jas. Napier, 1 Phill. 83. 

(¢) W. Moore, 3 Notes of Cases, 601. 

(f) H. C. Bergman, 2 Notes of Cases, 22. 
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Administration has been taken of the estate of a living 
person. 


In the second division, which will necessarily include Cases for 
many of the cases described in the first, will also be com- tnder pine 
head. 


prehended cases such as the following :— 
A will has been discovered after administration taken. 


A later will has been discovered after probate taken of 
an earlier will. 


Probate has been taken of a will without a codicil or 
codicils afterwards discovered, which revoke or add to the 
appointment of executors under the will. 

Where the Court of Chancery, after grant made, diffored 
from the Prerogative Court in its construction of the will, 
the Court of Probate revoked the grant and gave a fresh 
one to the person who was entitled to the residuary estate 
by the decision of the Court of Chancery.(q) 

Where administration was granted to the elected guar- 
dian of the intestate’s children, there being a testamentary 
guardian who had not renounced. (/) 

Under this head, also, will rank the case where letters 
of administration (with a will annexed) have been issued 
upon the renunciation of an executor who had previously 
intermeddled in the estate of the testator, and who has 
been afterwards compelled by the Court to take pro- 
bate. (i) 


The cases under the third head may be specified as Cases for 


f . revocation 
ollows :-— under third 
A grant has passed the seal after the party applying has nee 
died. 
Two executors prove a will, one becomes a lunatic, Bxoontce a 
unalic. 
(9) Warren by his Guardian v. Kelson, 1 Swabey & Tristram, 290; 28 
L. J. 124. 
(h) Louisa Morris, 2 Swabey & Tristram, 360; 5 L. T. (N. 8.) 768. 
(‘) Comyns’ Digest, sud voce ‘‘ Administration.” 
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probate is revoked and a new grant made to the sane 
executor: power being reserved to the lunatic of taking 
probate again on recovering his reason. See Sowerby, on 
Motion, December, 1891. 

In Powell (on Summons, April, 1895) the President, on 
the application of one of three executors, who, owing to 
an accident and consequent nervous shock, was incapable of 
acting, revoked the probate granted to the three and 
ordered a new grant to be made to the other two, 
reserving power, &c., as in the previous case, to the one 
incapacitated. 

Where administration (with will annexed) has been 
granted to two or more residuary legatees, of whom one 
subsequently becomes a lunatic,(a) the grant is revoked 
and a fresh grant made to the sane administrator. 

Where one of two administrators becomes of unsound 
mind, the grant is revoked and a new one made to the 
capable administrator.(b) See also p. 205. 

A tenant for life of a certain fund, after taking admi- 
nistration thereto, assigns his interest therein to the 
remainderman.(c) The Court has made a grant to the 
remainderman. 

A creditor, after a grant of administration, with or 
without will, has paid himself his debt, and left the 
country. (() 

A creditrix having been paid her debt, is desirous bond fide 
of retiring from the administration of the estate. (c) 


(a) Rev. W, Phillips, 2 Add, 335; 3 Curt. 428. 

(b) M. Newton, 3 Curt. 428; Rev. W. Phillips, 2 Add. 335. In the 
latter case, the committees of the person and estate of the lunatic 
administrator consented. 

(c) A. Ferrier, 1 Hagg. E. R. 243. ; 

(@) Jenkins, 3 Phill. 33. The 74th section of the Court of Probate 
Act, 1857, has since rendered revocation unnecessary in this state of 
things by allowing a grant to be made, in the absence of the executor 
abroad, limited to any particular estate he has left unadministered. 

(¢) Edward Hoare, 2 Swabey & Tristram, 361, in note, and 6 L. T. 
(N. 8.) 708, in note. A Mrs. French lent the intestate certain moneys 
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In this case the Court, upon proof of these facts, and Cases for 


“that there were no actions or suits at law or in equity 


revocation 
under third 


“touching or concerning the estate and effects of the head. 


“ deceased, and the grantee’s administration thereof, de- 
“ pending between her and any other person,” revoked the 
grant and decreed administration to one of the intestate’s 
children. | 

A grant of administration to one of several residuary 
legatees, who had absconded, leaving part of the estate 
unadministered, and of whom there had been no trace for 
five years, was revoked, and a grant de bonis non decreed 
to another residuary legatee.(/) 

It is said that the Court can deal, at discretion, with 
grants made to creditors, for they are appointees of the 
Court. (9) 


There are some other cases which do not come under the Other cases 


three general heads before mentioned. 

If administration (with a will only annexed) has been 
granted, and a codicil be afterwards found, a separate 
grant cannot be made of the latter, as in the case of a 
probate, but the administration (with the will annexed) 
must be revoked, and a new administration taken, with 
both the will and the codicil annexed. 

It is stated in Sir 8. Toller’s ‘Law of Executors and 
Administrators” (book 1, chap. 3), “that an administration 
“ may be repealed guia ‘mprovide, that is, where, on a false 
“ suggestion in respect to the time of the intestate’s death, 
it issued before the expiration of a fortnight from that 


upon the security of an estate, which tho intestate afterwards sold or 
contracted to sell to another person. Mrs. French filed a bill against 
the purchaser, who eventually paid her the whole of the mortgage debt, 
with interest. Between filing the bill and the receipt of the money she 
took administration to the intestate, on the renunciation of his widow 
and children (through their guardian). 

(f) Covell, 15 P. D. 8. See also Bradshaw, 13 P. D. 18. 

(9) Menzies v. Pulbrook and Ker, 2 Curt. 850, 


forrevocation. 
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“event.” But, he adds, that it shall be granted to the 
same person. (a) 

The same rule might seem to apply where the grant 
has been made through the incwria of the registry, and 
without any false suggestion on the part of the applicant, 
viz., where the day of the deceased’s death had been truly 
stated. 

Though it may be doubted that the Court could revoke 
a grant obtained through the incuria of the registry, viz., 
in spite of a caveat duly entered and subsisting, yet it is 
clear, that so jealous is the Court upon the subject of a 
grant made after a caveat entered, even though that caveat 
has expired, that in one case it stated that a grant obtained 
under such circumstances, without giving notice to the 
party who had entered it, was obtained, “ to use a tender 
expression,” irregularly. (d) 

The Court will revoke a grant on the application of the 
grantee, on an affidavit showing that it has been wrongly 
or improperly obtained, but will not revoke a grant upon 
the application of any other person without the consent or 
citation of the grantee. 

The revocation of the first grant, and the substitution 
of the now one, are made at the same time. Accordingly 


(2) He quotes Comyns’ Digest, Administrator (B. 8), and 1 Sid. 293. 
In Webb v. Field (in the Prerogative Court, 1849) the question was raised. 
The defendant had obtained administration one day before the fourteen 
days had fully expired. The plaintiff called in the grant with a view 
to revocation, and prayed administration to himself. The defendant 
admitted the right of the Court to revoke under the circumstances, and 
prayed administration to himself. Tho suit was finally compromised, 
and the administration being revoked, a new grant issued to both parties. 
In Faringdon v. Blackman, Hill. Term, 1729, before Dr. Bettesworth 
(Dr. Cottrell’s MS.), ‘‘a next of kin took administration within the 
‘‘ fourteon days, upon the allegation that the intestate had been dead three 
‘months. Grant called in and revoked, having been unduly obtained 
‘¢ contrary to an injunction of Archbishop Whitgift, that no administra- 
‘tion should pass the seal till fourteen days after deceased’s death.” It 
is not stated to whom the grant was afterwards made. 

(b) Trimlestown v. Trimlestown, 3 Hagg. 248. 
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the Court cannot revoke at the application of a creditor, 
whatever may be the merits of the case, because such 
creditor cannot demand a grant to be made to himself of 
immediate right. (c) 

From a just reluctance to leave a revoked grant in the Cancellation 
hands of its grantee (possibly an unscrupulous person), aaa 
the Court requires it to be produced and delivered to the 
registrar at the time of its revocation, so that it may be 
afterwards cancelled in the registry. 

If the proceeding be compulsory, i.¢., by citation of the 
party, he will bring it into the registry, or suffer the 
penalty of his contempt. 

If it be impracticable to compel the production of the Exception. 
grant, owing to the party having left the country, the 
Court will revoke it, though it cannot cancel it. (d) 

If the grant has been lost or mislaid, so that it cannot 
be found, the Court will revoke it, notwithstanding it is 
not forthcoming. But the Court has required an under- 
taking from the grantee to bring it in if it should be 
found. (e) 

A revoked grant of administration has been allowed to 
remain in the hands of the solicitors of the administrator, 
who had a lien upon it.(/') 

As the Court will only revoke a grant upon just cause, Cases where 
it will not revoke a grant made to a person on the sugges- ae ies 
tion of his being sole next of kin, though other next of 
kin are afterwards discovered, and though all parties in- 
terested consent that the grant shall be revoked and a new 
grant made to another party, one of such other next of 
kin.() 

It will not revoke a grant limited to attending proceed- 


(c) Henry Christ. Bergman, 2 Notes of Cases, 23. 

(a) Baker v. Russell, 1 Lee, 167, 168; Scotter v. Field, 6 Notes of Cases, 
182; and Richard Langley, 2 Robertson, 408. 

(e) J. Carr, 1 Swabey & Tristram, 111. 

(f) Barnes v. Durham, 1 L. R. 729; 38 L. J. 46. 

(9) Mary Ieslop, 1 Robertson, 457. 
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ings in the Court of Chancery before the suit is ended, in 
order to enable the next of kin (who had been cited) to 
take a general grant. (a) 

Nor will the Court revoke such a grant on the appli- 
cation of the executor of a will, if he cannot show that 
an inconvenience will result from the continuance of the 
limited administration, the more so as he may take a 
probate caterorum.(b) 

The Court will not revoke a grant, even such an one as 
I have just referrod to, made on the refusal of a party 
cited, and not appearing, but long afterwards coming in, 
unless there was misrepresentation in the first instance in 
obtaining it. (c) 

There are other cases, also, where the Court does not 
revoke; but though it does not revoke the old grant, it 
makes a new grant of a subsidiary nature,(@) dependent 
upon the circumstances which have called for it. 

Administration (will) granted to K., who intermeddled 
and afterwards re-married. She was deserted by her hus- 
band. His consent being deemed necessary for making a 
title, R. applied for revocation of the letters of adminis- 
tration, in order that some other person might be appointed 
administrator. Refused by Court (Butt, J.), and his deci- 
sion confirmed by Court of Appeal, “ because It. had inter- 
“ meddled.” (¢’) 

Application to revoke administration de bonis non re- 
fused as frivolous and vexatious. The ultimate object in 
the matter was to get rid of the Statute of 1860, which 
bars the right to sue after twenty years, and the estate in 
question having arisen so long ago as 1798, under the first 

(a) Brown, 2 L, R. 456. 

(6) Harris and Wiggins v. Milburn, 2 Hagg. E.R. 62. But-in the Rev. 
James Curry, 5 Notes of Cascs, 54, under nearly similar circumstances, 
tho Court refused to grant a probate ceterorum. 

(c) Lopez v. Hartley, 7 Notes of Cases, 32, Supp. 

(d) L. Crump, 3 Phill. 499. See also the leading case, Anon., in 1 Lee, 


625. 
() Reid, 11 P. D. 70; 54 L. T. (N. 8.) 590 (May, 1986). 
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administration.(7') From the judgment in the case re- Revocation 
ferred to in the note, however, there is nothing to preclude ects : 
the revocation of an administration after the death of the 
administrator on sufficient ground being shown. 

If a sole executor become a lunatic, or of unsound mind, Sole executor 
the Court will make a new grant to the committee of his ae 
estate (if there be one) for his use and benefit, until he 
shall become of sound mind. Sce also ante, p. 199. 

If there be no committee, the Court will make a new Subsidiary 
grant to the residuary legatee named in the will, of which 8™>* ™=4e- 
the executor has taken probate, for the use and benefit of 
the executor until he shall become of sound mind. 

If a sole administrator become of unsound mind, the Lunatic ad- 
Court will make a similar grant to his committee. eset 

In cases where the new grant is made to a committee, 
the old grant remains at large. 

Where administration was granted to the intestate’s 
widow, who subsequently became of unsound mind, the 
Court made a new grant to the intestate’s son for the use 
and benefit of the administratrix, until she should become 
of sound mind.(q) 

Where a next of kin after taking a grant becomes insane, 
the practice is to make a fresh grant for the use and benefit 
of the lunatic, and during his lunacy to— : 

1, The committee of his estate. 

2. The person appointed under section 116 of the Lunacy 

Act, 1890, with powers over the property of the 
lunatic, or authorized by order made in lunacy (as 
in Plimsaul, June, 1895) to apply for and obtain a 
grant of administration on his behalf, subject, in 
this latter instance, to there being no legal objec- 
tion to the grant being made. 

3. Another next of kin of the deceased. 

In cases (1) and (2) the original grant is not impounded; 
in (3) an order to impound the first grant is made. 


(f) Willis v. Earl Beauchamp, Jennens, deceased, 11 P. D. 59. 
(9) Henry Binckes, 1 Curt. 286. 
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See Appendix V., No. 189a, for form of registrar’s 
order to impound grant. 

I have spoken of these subsidiary grants as being made 
in the general form. But in a case judicially decided, the 
Court, on a surviving executor becoming imbecile, granted 
to the residuary legatee for life administration (with the 
will annexed), limited to the receipt of the dividends and 
interest due and to grow due upon certain government 
securities, which constituted the deceased’s residuary estate, 
for the use and benefit of the executor until he should 
become of sound mind.(a) 

See also Practico—‘‘Impounding Grant” —“ Re-delivery 
of Grant on recovery of Lunatic,” Chap. XVILI., p. 280. 


(2) Z. Crump, 3 Phill. 497, 
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CHAPTER XII. 


Secrion I. 
JOINT GRANTS. 


In the case of executors, the reader will have observed Joint grants. 
that all who have been nominated by the testator may take 

probate without restriction, the Court having no power to 

limit the number of those who shall act. 

In the case of residuary legatees in trust it was the To residuary 
practice of the Prerogative Court to pay regard to the joint jesatecs in 
tenancy. It would, therefore, grant to all, and not to one, 
or some of them, unless the other or others renounced, but 
at present this rule is not enforced. 

In the case of testamentary guardians (vide, p. 134), the To testa- 
Court grants to all and not to one, unless the other or dia 
others renounce or consent, on the same principle of joint 
tenancy. 

In all other cases of administration (simple or with a Joint grants 
will annexed), the Court is free to follow its own rules, ee sae 
and, as it has seen the inconvenience of many representa- 
tives, it has limited the number to three, beyond which it 
will not, in ordinary cases, go. 

The Court, however, at all times prefers a sole adminis- Tho Court 
tration to a joint administration.(«) And acting upon bed pee 
this rule it grants administration priori petenti, t.c., t0 Priori petenti. 
that next of kin or to that residuary legatee (where there 
are several) who first applies.()) And inasmuch as the 
Court grants to such applicant the universum jus suc- 


(a) Warwick v. Greville, 1 Phill. 126. 
(b) Cordeux v. Trasler, 4 Swabey & Tristram, 51. 
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cessionis, it cannot reserve power to others equally in- 
terested in the estate, nor can it make a further grant 
until the death of the administrator leaves the estate 
again vacant. 

The consent or renunciation of the other next of kin is 
not required, the superior diligence of the first applicant 


_ superseding all other claims. 


Primogeniture and full blood are not regarded or in- 
quired into. 

But it is obvious that one next of kin or one residuary 
legatee will not on all occasions be able to snatch a grant, 
or even be willing so to do, for there may be others in the 
field who are desirous of being jomed. In such a case, 
the Court will join them in the same administration. 

So the Court will grant to the residuary legatee for life 
and the substituted residuary legatee jointly. 

If more than one rosiduary legatce substituted, the 
others should consent to such joint grant. Thus, if some 
of them be minors such grant would not be made. 

Tho Court will join a widow with a next of kin, being 
empowered to do so by 21 Hen. 8, ¢. 5, 8. 3. 

But an affidavit must be made by her, showing her 
knowledge of her right to take administration solely. All 
the other next of kin must consent that the grant shall be 
so made. ‘The consent of minors (next of kin) held to be 
insufficient.(@) But in Dichinson,(b) the consent of a 
minor within six months of being of age and under special 
circumstances was accepted. 

For forms of the affidavit, consent, and order, see Ap- 
pendix V., Nos. 22, 60, 180. 

The Court will join two next of kin in equal degree, 
though of different denominations, ¢.g., a great niece and 
a cousin german. (¢) 

(a) Newbold, 1 L. R. 286; 15 W. R. 262; 15 L. T. 248; and 36 
L. J. 14. 


(b) [1891] P. 292. 
(ce) Theodora Garland, 5th December, 1848 (on motion). 
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On an affidavit showing a reason for it, a grant will be 
made to a next of kin of a minor and a stranger jointly. 

For form of affidavit, see Appendix V., No. 23. 

A registrar will [under exceptional circumstances], upon 
cause shown by affidavit, assign the next of kin of an 
infant and a stranger as joint guardians for the purpose of 
taking a grant for his use. 

For forms of affidavit and registrar’s order, see Ap- 
pendix V., Nos. 24 and 182. 

The Court will do what has been stated under the ordi- 
nary powers which belong to it. 

But there are other instances where the Court, being 
convinced of the existence of a necessity for so doing, will 
join parties otherwise not joinable, under the 73rd section 
of the 20 & 21 Vict. c. 77. 

But to warrant joint grants of this category there must 
be, as I have intimated, special circumstances, because the 
Court in so doing makes a grant as to which, one of the 
grantees is entitled to it by law, while the other is not; 
such a conjunction being only possible under the provi- 
sions of the 7drd section before alluded to.(¢) 

So where no special ground existed, or could exist, the 
Court has refused a joint grant to a widow and the 
guardian of the intestate’s children,(e) to a widow and 
a person entitled in distribution,(/) to a nephew entitled 
in distribution, and to another nephew not so entitled,(g) 
&e., &e. 

At the same time, where a case has been made out, all 
these and other grants can be made,—e.g., the Court has 
joined a next of kin and a person entitled in distribu- 
tion. (h) 

A joint grant has been made by the Court on motion 


(d) Grundy, 1L. BR, 459; 37 L. J. 21. 

(e) Richards, 2 L. R. 217. 

(f) Browning, 2 Swabey & Tristram, 634. 

(9) Richardson, 2 L. R. 246, 246. 

(1) Grundy, 1 L. R. 460; 16 W. R. 406; 37 L. J. 21. 
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to the widow as guardian of two of the deceased’s (and her) 
children jointly with the guardian of the other children of 
the deceased (not her’s), the widow being allowed to re- 
nounce her right to administration as widow. (a) 


Co-executors When co-executors or co-administrators in swearing the 
and co-admi- . 
nistrators Value of the estate differ as to the amount, probate or 


phir the sdministration is granted at the higher sum. (4) 


differently. The right of administration accrues to the survivor, and 
Burvivorship until his death no further grant can be made.(c) 


of joint 
grantee. 


—+~— 


Section II. 
RIGHT OF THE COURT TO SELECT AN ADMINISTRATOR. 


ou rea Where there are several applicants for administration, it 
selected by 


the Court may be the wish of the one to exclude the other. 

a piri In such a case, it will be incumbent upon the one party 
to set up unfitness on the part of the other, and the Court 
is then called upon to exercise its discretion. 

In regard to executors, one executor cannot, with effect, 
dispute the title of the other to be joined in the probate, 


(a) Dalton, deceased, November, 1881. 

(+) Bell, 2L. R. 248. 

(c) The grant to a married woman being made to her only does not 
survive to her husband if she predeceases him. For some time the 
Ecclesiastical Courts maintained the contrary to what is said in the text. 
In Dr. Cottrell’s MS. I find the following interesting note: ‘‘ Hudson and 
“others v. Hudson and others, 30 July, 1735. Point urged by civilians 
“before my Lord Chancellor was, whether, where administration was 
‘“‘yranted jointly to two persons, it expired upon the death of one of 
“them. The Lord Chancellor took a distinction between a power and 
‘an interest, and said, though the first expired by the death of one, yet 
‘‘the interest survived, and, as the statutes about administrations had 
“vested an interest in them, and put them in some measure upon the 
‘‘foot of executors, he was of opinion that the administration did not 
“expire, Agreed to be the constant rule of our practice that it does. 
‘‘ Agreed that there are no words of conjunction and division in the 
“ forms of administration.” 
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either on the ground of his insolvency, or even upon a 
conviction for felony. The testator’s choice is considered 

to overrule all such objections. But he may object or Lunatic or 
refuse to be joined with his co-executor, if he be e lunatic, Mle 
an idiot, or imbecile; and the Court will exclude such joined in 
lunatic or imbecile executor from the probate, if the reer 
objection be proved. (d) 

The next of kin may contest administration with a Widow 
widow; they do so under the power of election given to "4 
the Court by the 21 Hen. 8, o. 5 ;(e) but the ordinary 
practice being to grant administration to the widow, her 
unfitness must be shown before a grant will be made to 
the next of kin.(/) 

The President decreed administration (will) in a case of 
undisposed-of residue to a sister (next of kin) in preference 
to a widow, the sister being sole legatee and also entitled 
to share residue with widow, the widow bearing a bad 
character. (7) 

In other cases, in order to be able to contest a grant, the 
parties contending must be in eodem gradu, and they must 
be in a position to take the grant which they seek to have 
disallowed to the other. They must be next of kin con- 
tending against next of kin, or residuary legatees contend- 
ing against residuary legatees. (c) 

Where objections exist against ono of the parties apply- 
ing for a grant of administration, the Court will not force 
a joint administration upon unwilling parties, é.c., it will 
not compel an unobjectionable person to become a joint 
administrator with the former.(h) 


Among the grounds of objection are, badness of cha- Grounds of 
objection. 
(d) Evans v. Tyler, 2 Robertson, 131, 
(e) Atkinson v. Lady Ann Barnard, 2 Phill, 317. 
(f) Stretch v. Pynn, 1 Lee, 35; Walker v. Carless, 2 Lee, 560; Dew v. 
Clark and Clark, 1 Hagg. 311; Williams, 3 Hagg. 217; Fleming late 
Worser v. Pelham, ibid. ; Anderson, 3 Swabey & Tristram, 490 ; Ihler, 3 
L. R. 50. 
(9) Loman, February, 1884. 
(h) Bell vy. Limiserood, 2 Phill, 23. 
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racter, bankruptcy, or insolvency,(a) or extreme want of 
health ; and if these grounds be satisfactorily established, 
the Court will exclude the objectionable applicant, and 
give administration to the other party. 

If the next of kin be a married woman, objection may 
be taken to her husband. 

Or should one of the applicants have an interest incom- 
patible with the due administration of the estate, the Court 
will pass him over; ¢.g.:— 

Where a question was likely to arise between the estate 
and a son of one of the applicants respecting the validity 
of a gift, the Court excluded that next of kin on the ground 
that the claims of the estate might not be strongly asserted 
by the father against his son. (0) 

The Court will not jom a married woman, when, by so 
doing, it may defeat a trust created for her by the testator, 
by giving her the property in question, which she and her 
husband may dissipate. (c) 

But this state of things may not exist. Neither party 
may be objectionable on the grounds which I have men- 
tioned, or at least the objections may not be established. 

But even then the Court will not force a joint adminis- 
tration upon an unwilling party, and will be influenced by 
other reasons to make a single administration.(7) For 
the disagreement of persons, whom the law contemplates 
as acting together, would render their joint action incon- 
venient, and might, perhaps, defeat the just administration 
of the estate. (¢) 

Therefore, where legal objections do not apply, the 
Court will look to the benefit of the estate,(/) and to that 

Bell vy. Timiswood, 2 Phill, 23. 


(a) 

(0) Budd v. Silver, 2 Phill. 116. 

(c) Dampier and Dampier v. Colson, 2 Phill. 56, 

(a) Ibid. ; Bell vy. Timiswood, 2 Phill. 23. 

(¢) Warwick v. Greville, 1 Phill. 126; in Prentice v. Prentice, 3 Phill, 
312, Sir J. Nicholl curiously observed, ‘“‘This Court never forces a 
“ joint administration, unless the parties agree to it.’’ 

(f) Warwick v. Greville, 1 Phill. 125. ‘ 
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of the persons interested in the property, and will be 
governed in its selection by either consideration. 

Where two next of kin, or two residuary legatees, con- 
.tend, and are both legally unobjectionable, the Court pre- 
fers the one who is a man of business to the other who is 
not.(9) 

The personal representative of a next of kin was, in a 
grant de bonis non, preferred to a party entitled in distri- 
bution, because there were no assets of the deceased except 
what might be recovered in a pending suit instituted by 
such next of kin, the original administrator. (4) 

A next of kin, being also a legatee, has been preferred 
to another next of kin who was not such. (¢) 

Ceteris paribus, the male is preferred to the femalo.(h) 

But, above all, the Court prefers the one who has the 
largest interest, or on whom the majority of the other 
next of kin fixes. (/) 

This is not, however, obligatory upon the Court. Sir 
George Lee says, “Though it is a good general rule to 
“ grant administration to the largest interest, yet that is 
“only introduced by practice, and not by any positive 
“law, and the Court is not obliged to grant it to the 
“ largest interest.” (i) 

And, again, the rule does not hold when the contest is 
between one of the whole blood and ono of the half blood ; 
for in cases of contest the whole blood is preferable to the 
half blood, although the majority of interest concur in the 


(y) Williams v. Wilkins, 2 Phill. 100, 101. 

(A) Carr, 1 L. RB, 291, 

(i) Dobson v. Creacherode, 2 Lee, 327. 

(k) Iredale v. Ford and Bramworth, 1 Swabey & Tristram, 306 ; Leggalt 
v. Leggatt, 1 Lee, 349; Chittenden v. Knight, 2 Lee, 659. 

(1) Mercer v. Morland, 2 Lee, 503; Wilaans v. Wilkins, ante; Dampier 
and Dampier v. Colson, 2 Phill. 55; Jones v. Lushall and others, 13th 
March, 1856; Iredale v. Ford and Bramworth, 1 Swabey & Tristram, 306 ; 
Elwes v. Elwes, 2 Lee, 575; Staunton, 2 L. R, 213. 

(m) Curdale v. Harvey and others, 1 Lee, 179, 180, 
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latter, unless material objections can be proved against 
him of the whole blood.(a) 

The union of creditor and next of kin in the same 
person is rather adverse than favourable to his claim to be 
preferred. (b) 

But the wishes of creditors will have the consideration 
of the Court when their demands are heavy, and the in- 
solvency of the estate is apprehended.(c) And although 
primogeniture gives no rights, yet if things are precisely 
equal, being the elder brother would incline the balance. (@) 

A creditor will be preferred to a residuary legatee under 
20 & 21 Vict. c. 77, 8. 78, where the deceased’s insolvency 
is clear, but otherwise not.(c) 

If creditors contend inter se for administration (will), or 
administration, the Court will prefer one having a judg- 
mont debt,(/') or a specialty debt,(g) or a debt of a larger 
amount(/) than the other creditors can show. 

Tho Court has prefcrred a simple contract creditor having 


(a) AMereer v. Morlund, 2 Lee, 500. Dr. Bettesworth says, in Field v. 
Wratby (December 10, 1735, Dr. Cottrell’s MS.), ‘The whole blood is 
‘‘ always preferred to the half.” 

(b) Webb v. Needham, 1 Add, 498. 

(¢) Warwick v. Greville, 1 Phill, 127, 

(d) Ibid, 125. 

(‘) Hawk v. Wedderbourne, 1 L. R. 594. See also Huwke, 16 W. R. 
712. 

(f) Lord Carpenter v. Shelford and others, 2 Lee, 503. So Dr. Bettes- 
worth ruled in Standwick v. Coussemaker, November 4, 1730 (Dr. Cottrell’s 
MS.). 

(y) But sec 32 & 33 Vict. c. 46, which provides, that “in the adminiy- 
‘tration of the estate of every person who shall dic on or after the 1st day 
‘Cof January, 1870, no debt or liability of such person shall be entitled to 
“any priority or preference by reason mercly that the same is secured 
‘by or arises under a bond, deed, or other instrument under seal, or is 
‘otherwise made or constituted a specialty debt; but all the creditors 
‘Cof such person, as well specialty as simple contract, shall be treated as 
“standing in equal degree, and be paid accordingly out of tho assets of 


‘such deceascd person, whether such asscts are legal or equitable, any 


“statute or other law to the contrary notwithstanding,”’ 
(A) Kearney v, Whittaker, 2 Lee, 325, 
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a large debt against the deceased to a judgment creditor 
under 1 & 2 Vict. c, 110, s. 18.(i) 

The Court has preferred the nominee of the bulk of the 
deceased’s creditors or of the principal creditor to a single 
creditor. (h) 

Similar or analogous contention may arise between guar- Preference 
dians of minor children, and the Court will be called upon aaa 
in these cases also to exclude and select. 

From the above it follows, that the Court (though it 
will make a joint grant to willing parties) will not, under 
any circumstances, make such a grant to parties who are 
unwilling to be joined; but the Court will either grant 
administration alone to the party who, being himself un- 
objectionable, has established an objection against the 
other, or should both parties be unobjectionable per se, the 
Court will grant a sole administration either to that one 
who has the majority of interests, or should the interests 
be equally divided, to that one who has a point of peculiar 
aptitude on his side, however slight or uninfluential it may 
be in itself. 

There is an exception, however, to this rule. If one of Exception. 
two or more administrators apply for administration to a 
deceased, whom //s deceased was entitled to represent, the 
Court will not grant administration to him singly, but to 
all, On this Sir H. Jenner-Fust observed,(?) “The Court 
“ never forces a joint administration, that parties may not 
“ have reason to complain of the inconveniences which may 
“result from there being more than one administrator ; 
“but where the parties have chosen to be joined in the 
“ administration, the Court will not relax a practice which 
“has prevailed and been‘ found useful.’ But if one 
administrator applies on the renunciation of the others a 
grant is made to him. 


(i) Ernest v. Eustace, 1 Deane, 273. 

(k) Smithson, 15 L. T, 296; 36 L. J. 77. 

(2) F. Nayler, 15 Jurist, 686. But sce J. Jt. Crook, ante, p. 114, in 
note. 
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Prior petene Where none of these rules apply, the Court will some- 
preferred. times prefer a mere prior petens, simply as such. (a) 


Section III. 
PRESUMPTIVE PROOF OF DEATH. 


Presumptive We have seen that executors and administrators are 

proof of yequired to swear as well to the day on which their deceased 
died, as also to the month and year of that event. But 
there are cases where no direct evidence enabling the appli- 
cant to depose with this particularity can be obtained, 
inasmuch as he only presumes the person to be dead from 
the fact of, and circumstances attending, his disappearance, 
at or after a given period. In such a case the applicant 
must lay his evidence before the Court, and (by motion) 
take its direction upon the fact. See post, Part II. Chap. I. 

If the Court be satisfied that the evidence leads up to a 

reasonable presumption of the death of the person who has 
disappeared, it will grant probate or administration (as the 
case may be), and will give permission to the applicant to 
swear that the person died at or after the date last given 
of his existence. 

Application to | Where the whole personal estate does not exceed 1007, 

a registrar. oy where, in the case of the wreck or loss of a ship, an 
order on motion has already been made by the Court in the 
estate of some other person who has died in the same 
casualty, an ex parte application may be made on the neces- 
sary affidavits to one of the registrars of the principal 
registry for the requisite order. 

Advertise- Advertisements, asking for information respecting the 

ee person supposed to be dead, are as a general rule required 
to be inserted in three newspapers. 


(a) Cordeux v. Trasler, 4 Swabcy & Tristram, 51. . 
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But these advertisements are not required in all cases, 
irrespectively of peculiar circumstances. In W. T. Nor- 
ris,(b) Sir ©. Cresswell remarked, “ Advertisements in 
“ newspapers are very well, if nothing has been heard of a 
“ nerson for some time. Here, as you trace the history of 
“ the deceased up to a certain time, and then lose sight of 
“him, I think they may be dispensed with.” (c) 
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The rule of the seven years’ absence is applied in cases Seven years’ 
of this nature. In “ Elisabeth Howe,’ Sir C. Cresswell Presumption. 


observed, “I think you are entitled to have your motion 
“ oranted ; seven year's have fully elapsed since the husband 
“ was heard of, which is a fair ground for presuming that 
“a person is dead, but not for presuming that he died at 
“the beginning or at the end of the seven years.” (1) 

Where a person’s death is presumed only upon the fact 
of the seven years’ absence, his next of kin must be cited 
by the person who wishes to prove his will.(c) 

A person not heard of for seven years. His sole next 
of kin has died within that period. The Court granted 
administration to the person who was next of kin at the 
end of the seven ycars.(/') 

There is no legal presumption as to the date of the 
death. (i) 


(b) 1 Swabey & Tristram’s Reports, 7. 

(c) E.g.—In the caso of a person having been traced on board a vessel 
at a given date, and the vesucl not being heard of after that dato. 

(d) Elizabeth Howe, 1 Swabey & Tristram, 53; Benham’s Trusts, 4 
L. RB. Eq. 416. 

(e) Nicholls, 2 L. R. 461. 

(f) C. W. Peck, 2 Swaboy & Tristram, 506. 

(g) Nicholls and C. WW. Peck, 20 L. J. 96. But in Chas. Turner (3 
Swabey & Tristram, 476), Lord Penzance ‘‘ called counsel’s attention to 
‘‘ the case of Doe v. Nepean (6 B. & Ad. 86), from which it appears that 
‘a man’s death is presumed after an unexpluincd absence of seven 
“years, Charles Turncr must be taken, therefore, to have died before 
‘the year 1854, and he never had any property to found the jurisdic- 
“tion of this Court.” This person had been last heard of in the year 
1847. See also Re Benham’s Trusts, 16 L. T. 849; W. Smith, 6 L, T, 
(N. 8.) 532. 
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The Court will upon evidence assume that the presumed 
death took place after a certain date. (a) 

In a case, where the presumed death had been estab- 
lished in the Court of Chancery, in a matter of the “ Trus- 
tees Act,” and a sum had been decreed to be paid to the 
next of kin of the deceased, the Court, on an affidavit 
stating the facts of the case, and the order of the Court of 
Chancery, dispensed with the advertisements, and granted 
administration to the next of kin.(d) 

In all cases of this nature, the administrator files a 
declaration of the deceased’s effects, and also gives justify- 
ing security. An executor files a declaration only. 

The Court will reject an application which has been 
made “too early.’’(c) 

The application must be made by or on behalf of the 
person entitled to the grant. 

For the form of oath, see Appendix V., No. 120. 

Where the husband of the deceased has not been heard 
of for seven years, administration will be granted to the 
wife’s next of kin, if prepared to swear that she died a 
widow. (/) 


—>— 


Srcrion LY. 
COMMORIENTES. 


We will next consider the case of administration granted 
of the effects of any one of two persons in immediate 
succession to each other (whether er testamento or ab intes- 
tato) who have perished by the same calamity. 


(a) Elizabeth Howe, 1 Swabey & Tristram, 54; Beasley's Trusts, 7 L. R. 
Eq. 498; Phene’s Trusts, 5 L. R. Chane, 139. 

(4) Thomas Wood, 26th May, 1856. By Sir John Dodson. For these 
cases generally, see Dean v. Davidson, 3 Hagg. E. R. 544, and W. T. 
Norris and A. Main, 1 Swabey & Tristram, 6 and 11. 

(c) Henry Bishop, 1 Swabey & Tristram, 304, 

(@) Clark, 15 P. D, 10. 
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It is obvious that if a claim of succession be advanced 
on behalf of either of the persons in the before-mentioned 
category to the estate of the other, a survivorship must be 
shown of the successor over the predecessor. And no dis- 
tinction can be drawn in such cases between a claim to 
property, and a claim to the administration of that pro- 
perty. 

This survivorship will be matter of evidence, or of pre- 
sumption from facts indirectly bearing upon tho question. 

In Sillick vy. Booth,(c) the question was, which of two 
brothers, James and Charles, who were lost at sea, died 
first. 

Sir J. Knight Bruce, V.-C., said :—‘‘ The Court need 
“ not presume that they died at the same time, but evi- 
“ dence may be admitted to show which of them died first. 
“From the evidence before the Master it appears that 
“James was an older, more robust, and experienced 
“ mariner than Charles; and having regard to that evi- 
“dence, I am of opinion that the Master was right in 
“coming to the conclusion that James survived his 
“ brother.” 

In this case there was presumptive evidence which satis- 
fied the mind of the Judge that there was a legal survivor- 
ship. 

But these cases more often take another form, there 
being nothing in the facts adduced (whatever they be) 
which can satisfy the mind of the Court that thero was a 
survivorship. 

Here the rule is stated by Mr. Justice Williams as 
follows :—(/) 

“The next of kin has a primd facie right, and therefore 
“ where a party claims as, or derivatively from, a residuary 
“ legatee, the burthen of proof lies on such party. Hence, 
“where the husband appointed his wife executrix, and 


(c) 6 Jurist, 142—144. 
(f) A Treatise on the Law of Executors and Administrators, 404, 
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“ residuary legatee, and he and his wife were drowned in 
“the same ship, the Court granted administration to the 
“ next of kin of the husband, on the ground that the next 
“ of kin of the wife had not proved her suvivorship.” 

Mr. Justice Williams, in stating this rule, founds it 
upon the decisions of Sir John Nicholl in Taylor vy. 
Diplock,(a) and of Sir William Wynne in Wright vy. 
Sarmuda.(a) 

In days later than these authorities, Sir H. Jenner-Fust 
stated the rule thus :—(d) 

“Tt appeared to me that this point was settled. The 
“ principle has been frequently acted upon, that where a 
“ party dies possessed of property, the right to that pro- 
“ nerty passes to his next of kin, unless it be shown to 
‘have passed to another by survivorship. Here the next 
“of kin of the husband claim the property which was 
“ vested in his wife. If that claim was to be made out, 
“ it must be shown that the husband survived. The pro- 
“perty remains where it is found to be vested, unless 
“there be evidence to show that it has been divested. 
“ The parties in this caso must be presumed to have died 
“ at the same time, and there being nothing to show that 
‘the husband survived his wife, the administration must 
“ pass to her next of kin.” 

In the case of Lobert Murray,(c) where a man, his 
wife and child, wero drowned at sca, and nothing was 
stated beyond these circumstances, the Court granted 
administration (with the will annexed) to the next of kin 
of the husband, “there being nothing to show that the 
“ wife survived.” 

This doctrine is now settled by tho decision in Under- 
wood v. Wing.d) There a husband, o wife and threo 
children, having been lost in the Davhousie on their passage 


(a) 2 Phill. 267. 

(b) Scatterthwaite v. Powell, 1 Curt. 706. 
(c) 1 Curt. 596. 

(@) 24 L, J. 298 et seg. 
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to Sydney, and the proof adduced not satisfying the Court 
that there was a survivorship of any or either of them, it 
was held that the property (i... of the husband) would go 
to the next of kin of the husband as under an intestacy ; 
there being none who could establish a claim under his 
will. 

In this case Lord Cranworth observed, “The real ground 
“to proceed on is, that it cannot be proved which died first. 
“They both probably died within a few seconds of each 
“ other, but which died first it is impossible to say. That 
“ being so, what isthe result? Why here is a will made in 
“ which, in one state of circumstances, namely, that if the 
“ wife diod in the husband’s lifetime, the property is given 
“away. It is not proved that that state of circumstances 
“ existed, and in no other state of circumstances is it given 
“away. Then it is not given avay at all, Therefore it must 
“ be taken as upon an intestacy, and must be distributed 
“ amongst the next of hin.” 

Sir Cresswell Cresswell followed this authority where the 
circumstances of the case were similar. 

In “Ewart” he decreed administration to the next of 
kin of a man whose wife had perished by the same calamity, 
on the ground that there was no reason to believe that the wife 
survived the husband.(e) 

In “Wainwright” (f) administration was decreed to the 
next of kin of a man who had perished with his wife and 
child in the Cawnpore massacre. 

In Williams v. Wood the Court decreed administration of 
the separate estate of a /eme coverte to her next of kin, she 
and her husband having been killed by a wall falling upon 
them while they were in bed together. (q) 

The old dictum that parties might die at the same 
moment of time(/) is altogether laid aside. Lord Cran- 


(c:) 1 Swabey & Tristram, 258. 

(f) Ibid. 257. 

(g) 4th November, 1859. 

(h) Henry Selwyn, 3 Tagg. E. R. 749. 
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worth, in Underwood ». Wing,(a) says, “That two human 
* beings should cease to breathe at the same moment of time 
“ is hardly within the range of imagination. I suppose that 
“time, like space, is infinitely divisible, and if we are to 
“ speculate on such a subject, one can hardly suppose that 
“the one did not breathe a millionth part of a second 
“longer than the other. Therefore to adjudicate on a 
“principle that they did actually cease to breathe at the 
“some moment would, I think, be proceeding on false 
“ data.” 

Where a fathor and son were drowned together, the son 
being his father’s sole executor and residuary legatee, and 
leaving issue, the Court granted administration (will) to 
the personal representative of the son. (d) 

If a husband and wife have perished by the same cala- 
mity, and a creditor of the former is desirous of taking 
administration of his estate, he must obtain not only the 
renunciation of the husband’s next of kin, but the consent 
also of the wife’s next of kin. 

If he cannot obtain the consent of the latter, he must 
cite them to show cause why the grant should not be made 
to him. 

He cites them under the description of persons who 
would have been entitled to the personal estate of the wife, 
in case she had survived her husband. 

Qn no appearance being entered to the citation, admi- 
nistration is decreed to the creditor. 

In Colvin v. ZTis Majesty's Procurator General,(e) the 
Court dispensed with a citation of the wife’s next of kin, 
on the ground that “the property was small, and the debt 
“ large,” ; 

If the commorient to whom a representation is sought 
has left a will, it must be proved, though entirely inopera- 
tive under the circumstances, as giving the whole of the 

(a) Supra. 
(b) James Shilling, 1 Deane, 183. 
(c) 1 Hagg. E.R. 93. 
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estate to the other commorient, or as being dispositive 
only in case of the latter surviving. 


Srcrion VY. 


GRANTS MADE ACCORDING TO SCOTCH AND FOREIGN LAW, AND 
WHERE THERE ARE TWO WILLS, ONE RELATING TO 
PROPERTY IN THIS COUNTRY, AND THE OTHER TO 
PROPERTY ABROAD, 


In matters which regard personal estates in England of 
deceased Scotchmen or foreigners shown to be domiciled 
abroad, the Court, though free to use its own law, will also 
defer to, though it will not slavishly follow, the law of the 
countries of these deceased persons, if its existence and 
application be satisfactorily proved. (d) 

Upon such conditions, viz. proof of Scotch or foreign 
domicile and law, the Court will follow the rules of the 
Scotch or foreign law in granting probate or letters of 
administration. 

For instance: Where a man died in 1828, leaving a 
sister (since deceased) and nephews and nieces. On evi- 
dence that by the law of Scotland in 1823 the sister was 
entitled to all the estate, administration was granted to 
her representative. 

The Court accepts the ruling of the Scotch or foreign 
Courts of law in two ways :— 

1. By recognizing the principle of law upon which the 
Scotch or foreign Court has made or would make a grant, 
and making a grant of its own to the person indicated in 


(@) Luis Bianchi, 1 Swabey & Tristram, 611; 28 L. J. 140; I. Rk. H. 
The Duchesse de Orleans, 1 Swabey & Tristram, 254; Lrobart, 17 W. R. 
798; 16 L. T. 298; and 36 L. J. 71; Cosnahan, 1 L. R. 188; 35 L, J. 76; 
and 14 W. R. 969; Hari, 1 L. R. 461; 36 L. J. R. 127; Smith, 16 W. RB. 
1130; Weaver, 36 L. J. 41; Dost Aly Khan, 6 P, D. 8, 
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the foreign or Scotch grant, or entitled to such by foreign 
or Scotch law. 

2. By not only recognizing the principle of Scotch or 
foreign law, but also by adopting the Scotch or foreign 
grant itself as a foundation and leader, upon which it will 
make a further grant of its own without putting the estate 
to the expense of a leading grant made under its own 
authority. («) 

In regard to wills, the following rules are observed when 
they are offered for probate in their original state :— 

If a testator’s last place of residence was in Scotland or 
abroad, it is generally assumed that he was also domiciled 
there; and evidence must be given that his will is valid 
by the law of such country before it will be admitted to 
probate. 

The law of a foreign country may be shown by the 
certificate of the ambassador under seal of the lega- 
tion. (d) 

As regards colonial law the certificate of the Secretary 
of State for the colonies will be accepted. 

It is more usual, however, to prove foreign law by an 
affidavit. . 

In the case of Scottish law this latter course is always 
adopted. 

The affidavit must be made by an advocate or other 
person conversant with the law. And it must be by a 
person conversant with the foreign law on the ground of 
his having a professional status of sufficient calibre. An 
affidavit of a “certified special pleader’’ was refused by the 
President. (c) 

For the form of this affidavit, as also that of an affidavit 
of domicile, see Appendix Y., Nos. 14 and 16. 

If it be the fact that the testator, though residing or 


(@) ES. Hill, 2U. R. 90; 39 L. J. 62. 

(b) Klingemann, 3 Swabey & Tristram, 19; see also Anne Dormoy, 3 
Hage. 767. 

(¢) Bonelli, deceased, 1 P. D. 69. ' 
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dying in Scotland, or in any foreign country, was not 
domiciled there, but in England, the requisite negative 
proof will have to be given by affidavit. 

In this case the will is of course tested by the English 
law. 

In making its grants also the Court will be occasionally Grants made 
induced to adopt the rules of foreign law, though they aie: 
clash with its own fixed principles. 

Accordingly the Court will apply to the word executor 
the same sense of limited duration which the French law 
attributes to it, and will pass over such executor if his 
time has expired. (@) 

It is no longer the practice to consider the term “heviticr Heritier uni- 
universel” ag equivalent to our “executor,” and to grant °”*" 
probate to a person so described in the will. 

The English Court will also otherwise defer to foreign 
law. A will made in Jrance in the English form by 
a Frenchman who had been naturalized in England, but 
retained his French domicile, was admitted to probate in 
England under the French law which legalises wills thus 
made. (c) 

Administration of a foreigner’s personal estate is fre- Tho person 
quently given by the Probate Court to “the person entrusted *aimustes 
with the administration” by the Court of the domicile; administra- 
and when such foreign administration is provisional (and 
equivalent to our administration pendente lite), the grantee 
here is termed provisional administrator and the grant 
limited accordingly. 

The present practice is to obtain a registrar’s order for 
these grants, 

As to the case of a woman originally English and a Acquisition 
British subject acquiring the foreign domicile of her aa 
husband, and retaining that foreign domicile as a widow 


(@) Laneuville y, Anderson and Guichard, 2 Swabsy & Tristram, 24; 30 
L. J. 25. | 


(¢) Lacroiz, 2 P. D. 97. 
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so as to invalidate her English-made will, vide Bloxam v. 
favre.(a) 

A will proved abroad (Antigua)—a codicil subsequently 
found—application to prove the codicil here. Sir J. 
Hannen (President) held, that as the will had been 
proved in Antigua, the codicil must first be proved 
there. (J) 

As the word “children” in the Statute of Distributions 
means children according to the English law, and, there- 
fore, does not include children who, though legitimate 
according to the law of another country, are illegitimate 
according to the Hnglish law, c.y., children legitimated 
only by the subsequent marriage of their parents,(c) it 
would seem that the Probate Division would refuse ad- 
ministration of the estate of a domiciled Englishman to 
such a child as not being a next of kin. 

When a will has been proved in the Consistorial Court 
of the Bishop of Sodor and Man, or in the Courts of the 
Channel Islands, ina Scotch Court, or in any foreign Court, 
an office or properly-authenticated copy of it is received 
in place of the original will, and is admitted to probate 
without evidence as to law, provided the deceased was 
domiciled in the country where the will was proved. 

Office copies of wills from Ireland cannot be proved 
unless the seal of the Irish Court be affixed to them. 

The same direction would seem to apply to office copies 
of wills, from all other Courts where a seal is used. 

Copies of wills to be proved must as a rule be certified 
by the Court or official having the custody of the original. 

A certified copy (from the master’s office) of the notarial 
“ srosse copy” of a will filed in the master’s office of the 
Supreme Court of the Cape of Good Hope is accepted here 


‘as if it were a copy of the original. 


(a) Bloxam v. Favre, 8 P. D. 101. 
(b) Miller, deceased, 8 P. D. 167. 
(c) In ve Goodman's Trusts, 14 L. R., Ch. D. 619. 
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A French will written by a notary at the dictation of French wills. 
the testator in the presence of four witnesses, is accepted 
as valid, when the copy is issued by the same notary or his 
successor in office. 

Semble, a will deposited during the lifetime of a testator Holograph 
with a foreign notary, or after his death by order of ¥™- 

a Court, if certified to be holograph, is reccived without 
further proof. 

A will not being holograph, although certified as having 
been deposited with tho notary (issuing the copy) by order 
of a Court after the death, will not be accepted without 
further evidence as to law. 

Office copies from the India Office of wills proved in os copics, 
India, if signed by the Under Secretary of State for India, 
are accepted as authentic. 

Probate, gencrally speaking, will not be granted of any 
copy of a foreign will except upon proof, either that the 
foreign Court has adopted the will as a valid testament, 
or that it is valid by the law of the foreign country 
in question, and that the testator was domiciled in that 
country. ((/) 

But where the testator had executed a testamentary 
appointment in exercise of a power contained in a Scotch 
marriage settlement, which he subsequently confirmed by 
a will executed in New Zealand, where he died domiciled, 
and the New Zealand probate did not include the appoint- 
ment—the Court refused to accept the exemplification 
until a fresh New Zealand probate was granted including 
the appointment. (ec) 

The domicile is inferrible from the description of the 
testator. 

For the form of affidavit as to the law, see Appendix V., 

No. 14. 
By the law of Russia no member of the Royal family aarga 


(d) Deshais, 4 Swabey & Tristram, 14, 15, 17; 34 L. J. 68. 
(e) Crawford, 15 P. D. 212. 
Q2 
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can make a will unless approved of by the Emperor, but 
the property is liable to distribution according to an acte 
definitif agreed to by the family and sanctioned by the 
Emperor. Probate of this acte (or administration with will 
annexed) was granted by the Probate Division (Butt, J.), 
notwithstanding the existence of a “will.” The law was 
held to be sufficiently proved by the certificate of the 
ambassador. (a) 

In Spain wills are sometimes made ajter the testator’s 
death, ¢.g., a husband and wife execute a power of attor- 
ney whereby the survivor is authorized to make the will 
of the one first dying. 

Where the will of a testator domiciled in France was 
written in English, a copy of the registered French trans- 
Jation and not of the English original, was held to be the 
document entitled to probate in this country.(d) 

In Lemme, [1892] P. 89, where a French translation of 
a will made in English, and valid under Lord Kings- 
down’s Act, of a British subject domiciled in Belgium had 
been registered in France, the original being also retained 
there, the Court granted probate of a copy of the English 
original limited until the original will in question should 
be brought into the registry. 

In the case of a Russian will proved in Russia, the 
Court allowed a copy of it to be made from the Russian 
probate, and permitted that copy to be proved here. 
The original will in this case was itself part of the Rus- 
sian probate, and it was allowed to be given out of the 
Probate Registry. (c) 

The same principles apply equally to the case of a 
foreign original being offered for probate instead of a 
notarial copy. 

A translation of the foreign will, whether it be the 


(a) Prince Oldenburg, deceased, 9 P, D. 284. 
(b) Rule, 4P. D. 76. 
(c) Clarke, 15 W. BR. 881; 16 L. T. 866; 36 L, J. 72. 
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original or a notarial copy, must be annexed to the foreign 
document. The translator, if he be not an English notary, 
or a person whose competency is vouched for by his official 
position, files an affidavit as to his qualification, and 
verifies the translation. Welsh wills may be translated by 
any competent person. 

The executor is sworn to the foreign original or copy, 
but the translation alone is engrossed and registered. 

Where a testator has made two wills—one relating only 
to his property in England, and the other only to his pro- 
perty in a colonial or foreign country—upon an attested 
copy of the colonial or foreign will annoxed to an affidavit 
being filed, probate will issue of the English will alone, 
but the probate will contain a reference to the affidavit. ((/) 

Where either will contains specific bequests of moveable 
chattels, an affidavit is required to be filed showing in 
what country those chattels were at the time of the tosta- 
tor’s death. (c) 

Where a testator made two wills, one according to tho 
law of Belgium (where he had resided for many years 
and died), disposing only of his property in Belgium, and 
the other in English form disposing only of his English 
property, on the renunciation of the Belgian executor, 
and on an affidavit that, according to the Belgian law, the 
Belgian will operated on his Belgian property only, pro- 
bate was decreed to the English executor of both wills, as 
together constituting the last will of the deceased.(/') Dut 
see ante, p. 41. 


(2) Astor, 1 P. D. 160; Callaway, 15 P. D. 147; De lu Rue, 15 P. Dz 
185. 

(c) Seaman, [1891] P. 254. 
(f) Bolton, 12 P. D, 202. 
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Section VI. 
DOCTRINE OF PRIORITY. 


In the preceding pages it has been shown that certain 
applicants for probate or administration have a preference, 
or priority of recognition, over others not in the same 
degree. The cause of this preference or priority is either 
given by statute or arises from the rules and customs of 
the Division in common form. 

In the case of wills it has been seen that the executor 
is facile princeps, and has no superior, though he has an 
equal in a co-executor. This superiority is due to his 
being, or, at least, being considered, the antitype in power 
and responsibilities of the Roman heres, and therefore 
having the successio universi juris. 

In other cases, ‘.¢., in wills, the ground of the preference 
exercised by the Court may be thus stated :—It is, that a 
person having a direct (and immediate) interest is to be 
preferred to those entitled in a representative character. (a) 

Under this rule the residuary legatee in trust has 
priority over the beneficial residuary legatee; and where 
the residuary legatees are tenants in common, and, both 
having survived the testator, one of them afterwards dies, 
the survivor has priority over the representative of the 
other. But where one of such legatees has died in the 
lifetime of the testator, and his (the testator’s) next of kin 
are entitled to the lapsed portion, there is no preference. 

The residuary legatee for life is preferred to the substi- 
tuted residuary legates. 

A residuary legatee, or the representative of one (with 
the exception, of course, of the representative ‘of a resi- 
duary legatee for life, who would not be entitled to a 
grant at all), takes priority of other legatees and creditors. 

In intestacy it has been shown that the next of kin, 


(a) Anne Middleton, 2 Hagg. E. R. 61. 
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under the statute of 21 Hen. 8, c. 5, have a preference 
over descendants and collaterals to whom the Statutes of 
Distribution have given a share in the intestate’s estate ; 
the Court granting administration only to persons entitled 
in distribution to the estate of a deceased person, where 
the statute of Hen. 8 does not operate by reason of tho 
death or renunciation of the next of kin. 

A next of kin has priority over the representative of a 
deceased next of kin. (0) 

The attorney of a next of kin has priority over a person 
entitled in distribution. (c) 

A person entitled in distribution has a preference over 
the representative of a next of kin.(d) 

A next of kin or a person entitled in distribution takes 
priority of creditors. 

The guardian of a next of kin is entitled in preferenco 
to creditors. () 

A testamentary guardian has a prior right to all other 
guardians. (/) 

To enable any person having the inferior interest to take 
administration (will), or mere administration, all persons 
having priority must have first renounced or waived their 
rights, or having been cited must have neglected, by their 
non-appearance, to avail themselves of such rights. (See 
post.) 

If a person has two interests, a superior and an inferior 


(2) This is in pursuanco of the statute, which leaves no diserction 
to the Court. Dr. Bettesworth, in J/yde v. Stevens (March 18, 1729, 
Dr. Cottrell’s MS.), said, “I must think tho statute is to be pursucd. 
“Therefore I am not at liberty to grant administration to any porson but 
‘ next of kin.” 

(c) The attorney of a son was preferred by Dr. Bottesworth to a grand- 
daughter, though supported by two other grandchildren, in Lucas v. 
Lucas (Nov. 13, 1729, Dr. Cottrell’s MS.). 

(@) Carr, 1 L. R. 292. 

(c) John v. Bradbury and others, 1 UL. R. 247, 248; 15 W. RB. 285; 36 
L. J. 33. 

(f) But seo pp. 134 and 135. 
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one (¢.g., being an executor and residuary legatee con- 
junctim), the Court will not permit him to elect to take the 
grant in the inferior character. (a) 

So a next of kin, who is a creditor, must administer in 
his first-mentioned quality. 

And by the 50th Rule (1862), it is provided, that “No 
“ person who renounces probate of a will or letters of 
“administration of the personal estate and effects of a 
“ deceased person in one character is to be allowed to 
“take a representation to the same deceased in another 
character.” | 

When the executor and residuary legatee renounce, ad- 
ministration (will) will be granted to a legates, a next of 
kin, or a creditor, without any discrimination whatever. 


Section VII. 
RENUNCIATION, CONSENT, AND RETRACTATION, 


Renunciation is the act whereby a person having a 
superior interest or right to probate or administration 
waives and abandons it. 

Renunciation must be made absolutely and without 
reserve ; it takes effect from the day of its date.(b) Its 
permanent, and can be acted upon and referred to in all 
succeeding grants. (c) 

No second renunciation is required,(c) nor is it neces- 
sary to cite the renunciant party. 

Except in the case of executorship, it does not bind the 
representatives of the renouncing party. 

The executor may renounce probate as soon as his tes- 


(a) R. Bullock, 1 Robertson, 275. See *‘ Retractation,’’ post, 
(6) Munday and Berry v. Slaughter, 2 Curt. 72. 
(¢) Harrison v. Harrison, 1 Robertson, 406 ; 4 Notes of Cases, 434, 
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tator is dead, and his renunciation can be filed, provided 
it be accompanied by the original will.(d) 

A residuary legatee, or, if there be none, a person entitled 
to the residue, may, if no executor be appointed, renounce 
and file the will. 

An executor must renounce or be cited (see post) before 
any party having an inferior interest can take. Lis con- 
sent is not sufficient for that purpose. (c) 

Though an executor be also residuary legates in trust, 
or residuary legatec beneficially, his renunciation of pro- 
bate is held to operate as a waiver of both his rights of 
representation (Rule 50, 1862). 

An executor, in renouncing probate of his own testator’s 
will, renounces by implication the execution of any will of 
which the former may have been executor, and of all other 
wills comprehended in the chain. He cannot renounce 
probate of the first will, and take probate of the second 
one.(f) 

The renunciation of executorship, which is an office, 
binds the representatives of the executor.(/) 

An executor, or an administrator with the will annexed, 
or an administrator, may renounce the administration with 
the will annexed, or administration, which he would be 
entitled to take in his representative capacity. And such 
renunciation will be a sufficient waiver to admit other 
interests to administration, if the renunciant be the solo 
representative of his own deccased. If thore be another 
qualified representative, the latter must renounce also. 

Where the acting (or proving) executor was cited, but 
could not be served personally with the process, the Court, 
under these circumstances, directed the renunciation of his 
co-executor (viz., of the probate and execution of his own 
testator’s will) to be procured before it would make a 


(@) M. Fenton, 3 Add. 35. 
(e) Garrard v. Garrard, 2 L. BR. 288, 
(f) J. Perry, 2 Curt. 665, 
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grant in default of the other. Power had been reserved 
to such co-executor, but he had not proved. 

It would seem that the renunciation of the proving or 
acting executor would have been sufficient if he had not 
absconded, and could have been personally served, as in 
that case his refusal would have been perfect. (1) 

An executor to whom power of proving has been re- 
served may renounce subsequently to the grant passing 
to his co-executor, but in this case a registrar’s order to 
file the renunciation must be obtained. See Practice— 
“ Fees on Renunciation after Probate.” 

If there is not a legal personal representative of the 
deceased person on whose behalf, or in whose name, a 
renunciation is desired, all persons having an interest in 
his estate must renounce. Under such circumstances, in 
the caso of a will, the residuary legatee must renounce as 
well as the executor; and in the case of an intestacy, all 
the next of kin, and all the persons entitled in distribution, 
must equally renounce. 

For the forms of renunciation, see Appendix Y., Nos. 
191—193. 

A renunciation need not be under seal.()) A seal would 
render the renunciation liable to stamp duty. 

It may be made by an attorney authorized by a power 
given to that offect.(c) 

Minors and infants may renounce by their guardians. 

Tho minor will elect lis next of kin for that purpose. 

And that next of kin, gud guardian, so elected will re- 
nounce on behalf of the minor (Rule 35, 1862). 

Where the mother is the next of kin, however, no elec- 
tion is required, as under the Guardianship of Infants Act, 
1886, she is the lawful guardian either alone, or with the 
paternal testamentary guardian of her minor and infant 
children. 


(a) Sarah Leach, 14th May, 1857. By Sir John Dodson. 
(b) By order of the judge, 4th May, 1870. 
(c) Rosser, 8 Swabey & Tristram, 492, 


% 
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For the forms of election and renunciation, see Appen- 
dix V., Nos. 65 and 196, 

In the case of an infant, the next of kin must be specially 
assigned guardian to that infant (Rule 35, 1862), except 
when the mother answers this description, when her statu- 
tory right obviates the necessity. 

For forms of affidavit, registrar’s order and renunciation, 
see Appendix Y., Nos. 39, 183, and 197. 

A testamentary guardian, or one appointed by deed by 
the mother, of an infant or minor renounces on behalf of 
his ward. 

The guardian appointed by the Chancery Division of the 
estate of an infant may renounce on his behalf. 

A mother has been appointed guardian by the Court to 
renounce on behalf of the child or children with which she 
is enceinte at the moment. (d ) 

A committee of a lunatic or person of unsound mind By committes. 
may, on his behalf, renounce probate or administration. 

Although in default of there beimg any committee, 
the next of kin of a lunatic may renounce administra- 
tion, it is held that he cannot renounce probate, and that 
the only way of clearing off a lunatic executor is by 
citation. . 

The next of kin of a minor or infant may renounce Renunciation 
their right to his curation or guardianship, in order that bt trate 
a stranger or more distant relative may be appointed of kin. 
guardian. 

For forms of renunciation, see Appendix V., Nos. 194 
and 195. 

One of an intestate’s next of kin, being a convicted Renunciation 
felon, and transported during his natural life, was not “spouse? 
required to renounce. (¢) 

If an executor has intermeddled in his deceascd’s estate, Where renun- 


(a) John Wilmshurst, August, 1830. 
(e) Joseph Lawrence, June, 1825. 
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the Court will not accept his renunciation. It will be 
declared invalid. (a) 

On no other ground, however, can he be precluded from 
renouncing. (J) 

The mere act by an executor of being sworn as such, 
and afterwards changing his mind before probate has 
issued, would not of itself be an “intermeddling.”(c) 

The rule that an executor who has intermeddled cannot 
renounce, does not apply to a residuary legates or a next 
of kin.(d) 

By Rule 50 (1862), “ No person who renounces probate 
“of a will or letters of administration of the personal 
“ estate and effects of a deceased person in one character 
“is to be allowed to take a representation to the same 
“ deceased in another character.” 

So where a man has two different characters under the 
same will, he shall not select, but shall take administration 
on the largest ground. (¢) 

So a next of kin cannot renounce as such and take ad- 
ministration as a creditor. 

Neither can a residuary legatee renounce as such and 
take administration as a creditor. 

But where a man had previously joined his wife in 
renouncing gud residuary legatee, he was allowed to take 
administration as a creditor.(/) 

And an executor having renounced, for himself as such, 


(a) Long v. Symes, 3 Hage. 774; M‘Donnell v. Prendergast, ibid. 214 ; 
Jackson and Wallington v. Whitehead, 3 Phill. 579; Rayner v. Green, 2 
Curt. 249; Munday and Berry v. Slaughter, ibid. 76; Pytt v. Fendall and 
Jones, 1 Lee, 657; Badenach, 3 Swabey & Tristram, 465; Mordaunt y. 
Clarke and Clarke, 1L. R. 692; 38 L. J. 45; 19 L. T. 610, 

(b) Jackson and Wallington v. Whitehead, ante, 

(c) 8 Hagg. 216. 

(@) Davis, 29 L. T. (N. 8.) 72. 

(e) Russell, 1 L. R. 635; 88 L. J. 31; 20 L, T. (N. 8.) 281; 17 W. R. 
471. 

(f) Biggs, 1L. BR. 592; 37 L. J. 79. 
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was allowed to take administration (will) as the attorney 
of his co-executors.(q) 

In a case (Muzio, deceased, October, 1886), the executors 
named in the will of M., who was the executor of S., had 
been cited to prove their testator’s will, and in their default 
administration (will) of 8., deceased, had been granted to 
the residuary legatee of 8. The executors of M. were 
also his residuary legatees in trust. The registrars held 
that they might take administration (will) to M., as they 
had never renounced,(h) and had only forfeited their rights 
as executors. 

A. mother having renounced in her own right is allowed 
to take administration for the use of minors, of whom she 
is guardian. 


In certain cases, as we have seen (see pp. 114 ct seq.), @ Consent. 


renunciation must be accompanied by a consent; in others, 
a consent alone is sufficient to lead a grant to a person of 
an inferior interest. 

If a leading grant has been made to two administrators, 
one of whom is disinclined to take the further grant, his 
renunciation and consent will enable his co-partner to take 
it alone. In the case of two executors no renunciation or 
consent is required. 

Ii the next of kin seeking to administer be one of a 
remote denomination, so as to require notice to be given to 
the others under Rule 28 (1862), a consent of the latter 
may be occasionally available. 

For forms of consent, see Appendix V., Nos. 60—62, 
and 198 (Renunciation and Consent). 
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The non-appearance to a citation of a party having a Non-appear- 


superior interest, if he has been served with such process, is 
equivalent to a renunciation. (See the following chapter.) 
The 16th section of the Court of Probate Act, 1858 


citation equi- 


renunciation. 
? In the case of 


enacts, that “whenever an executor named in a will is an executor. 


“ cited to take probate, and does not appear to such cita- 


(g) Russell, ante. 
(h) See Rule 60 (1862). 
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“ tion, the right of such person in respect of the executor- 
“ship shall wholly cease, and the representation to the 
“ testator, and the administration of his effects, shall and 
“may without any further renunciation go, devolve and 
“be committed in like manner as if such person had not 
been appointed executor.” 

But see previous page, Musio, deceased. 

The renunciation of an executor may, as a general rule, 
be taken to be final, he not being permitted to retract it 
except by permission of the Court, and this permission 
will not be given without regard to the 20 & 21 Vict. 
0.77,8. 79, This section enacts, that, “where any person 
“ (after the commencement of this Act, 7.c., 11th January, 
1858) renounces probate of the will of which he is ap- 
“ noimted executor, or one of the executors, the rights of 
“such person in respect of the executorship shall wholly 
cease.” 

The cnactment not applying to the case of an executor 
who has renounced before the commencement of the Act, 
he is, in that event, at liberty to retract in all cases where 
he might have done so before the commencement of the 
Act. (a) 

Under this previous practice, thus so far permitted to 
remain, a renunciant executor might, without leave of the 
Court, retract at any time before administration (will) had 
been actually granted to any other person, but not after- 
wards. 

Under the new law, however, the Court is not itself 
concluded, but may permit a retractation of an executor’s 
renunciation “in a case fit for it,”()) and of this the Court 
is the sole judge. 

The Court in this expression probably cea that a 
necessity must be shown for such an exercise of its discre- 
tion, such discretion being inapplicable in cases where 
administration (will) has been already granted. 


(a) Whitham, 1 L.-R. 805, 306. 
(6) Badenach, 3 Swabey & Tristram, 466, 
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A retracting executor must therefore be prepared to 
show that his retractation is for the benefit of the estate, 
or of those who are interested under the deceased’s 
will. (c) 

There is a case, however, where the Court will have less 
hesitation in allowing a retractation. 

In a case coming within the Act of Parliament, where 
an executor had renounced, and his renunciation, with the 
other papers necessary for a grant of administration (will) 
to some person, had been lodged in the registry, but were 
withdrawn before the grant could be made, the Court 
allowed the executor to retract and take probate. (d) 

Under lule 50 (1862), an executor, who is residuary 
legatee also, and has either expressly or constructively 
renounced in both characters, cannot retract his renuncia- 
tion gud residuary legatec.(e) 

But this may be done under some circumstances with 
the permission of the Court.(,/') 

A sole executrix and residuary legatee having renounced, 
and administration (will) having been granted to a next of 
kin of the testator, the Court, on the administrator dying, 
permitted the residuary legatee to retract, and then granted 
to her administration (will) de bonis won. 

In intestacy the discretion of the Court in allowing re- 
tractation is uncontrolled by any statute. 

In York vy. Alanlore, Dr. Bettesworth permitted a widow 
who had renounced, but had retracted within the fourteen 
days, to take administration, on the ground that the case 
was r'cs integra, as the renunciation was made within the 
fourteen days. (9) 


(c) Gill, 3L. RB. 113. 

(@) Morant, 3 L. R. 162. 

(e) See also Richardson, 1 Swabey & Tristram, 316; and Morrison, 2 
Swabey & Tristram, 130. The case of Bullock (4 Notes of Cases, 647) is 
overruled. 

(f) Wheelwright, 3 L. R. 71. 

(9) York y. Manlove (Dr. Cottrell’s MS.). 
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Retractation 
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In Cradock vy. Weston, Dr. Bettesworth refused to allow 
a retractation under the following circumstances, as stated 
by Dr. Cottrell :—“ John Oradock died intestate leaving 
“ four children. Upon the renunciation of three of them, 
“ administration was granted to a creditor. The other 
“child appeared and the grant was revoked. Then his 
“ brothers retracted, and asked for administration to one of 
“themselves. The Court said: ‘The persons renouncing 
“ ‘had not been deceived or imposed upon in their renun- 
* ‘ciation, and if any inconvenience followed they must 
“ ¢thank themselves for it.’ ’’(a) 

So, in a later case, where the next of kin had renounced 
in order that a creditor might take, and one of them re- 
tracted before the grant was made, the Court held him to 
his renunciation. (0) 

But where all the next of kin had renounced in order 
that a stranger might take a grant, which was afterwards 
refused, the Court permitted one of them to retract. (c) 

In the case of administration granted to a person en- 
titled in distribution, or to a creditor, on the renunciation 
of the next of kin, the latter may, on the administrator’s 
death, retract and take administration de bonis non.(d) 

But the retracting party may only take administration 
in the form in which it was originally granted, particularly 
if a consent on his part has accompanied the renunciation. 
So, where on the next of kin renouncing and consenting, 
administration was granted to a creditor for the use of the 
widow during her lunacy, the Court would not, on the 
death of the administrator, allow one of the next of kin 
who retracted to take an absolute grant of administration 
de bonis non, but gave him one limited as before. (e) 

So, also, where a mother has renounced her right to ad- 


(a) November 13, 1733 (Dr. Cottrell’s MS.). 

(6) Noel, 4 Hagg. H.R, 208. 

(c) Blake, 14 W. R. 1021; 141, T. 769; 36, J. 91. 
(d) Skefington v. White, 1 Hagg. E. R. 702. 

(e) Thos. Newton Penny, 1 Robertson, 426. , 
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ministration and also to the guardianship of her minor 
children, and a grant has been made for the use of the 
minors to some one else, on the death of the latter the 
mother may retract her renunciation of the guardianship 
and take another grant on behalf of the minors; but she 
cannot take a grant on her own behalf, as the right of 
administration continues in the minors. 


24] 


A. person who has previously renounced by his guardian miele 
required, 


has been required to retract, although in principle this 


may seem unnecessary, as the representative of a deceased 
renunciant is not required to retract should he apply for a 
grant.(/) 

For form of retractation, see Appendix V., No. 199. 

Refusal, shown by non-appearance to a citation, requires 
no retractation. 

The party so refusing may, on the death of the adminis- 
trator, come in and take a grant de bonis non. He is, 
however, subject to precisely the same rules which regu- 
late a retractation, and has no more privileges than the 
person who has renounced in form. 


(f) Thos. Newton Penny, 1 Robertson, 426. 
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CHAPTER XIII. 
CITATION, AND GRANTS MADE THEREON. 


Tr has been seen, that a person having an inferior interest 
may obtain a grant of administration or administration 
(will), provided all other persons having a superior interest 
to his own have renounced. 

This renunciation, however, of all potiores is not always 
obtainable; some persons will neither take the required 
grant, nor waive their night to it. 

Under these circumstances a denial of justice would 
ensue if the Division itself should not interfere to assist 
the applicant who has the inferior interest. 

The mode in which the Division gives its aid is as 
follows :— 

When a person, having the superior right to prove a 
will or to take administration, delays or declines to do so, 

the Court, at the instance of a person having an inferior 
right, cites the person having the superior right to take 
the required grant, and, on his failing to do so, decrees it 
to the other. 

A citation, therefore, answers two purposes: it either 
compels a representation to be taken by those who are 
primarily entitled to it, or where they do not take it, the 
process provides a substitute for a voluntary penmneayon 
on their part. 

Availing himself, therefore, of the rule, a person having 
an inferior interest, but unable to procure the renunciation 
of the persons who have the superior interest, cites all those 
persons who have such superiority to take the required grant 
or show cause why it shall not be made to himself. 
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Thus, in the case of a will the residuary legates cites the Persons cited 
executor “to accept or refuse the probate and execution of oa rae 
“ the testator’s will, or to show cause why letters of adminis- by whom. 
“tration with the will annexed of the personal estate of 
“the testator shall not be granted to him (the residuary 
“ lepatee).”” 

And if there be also a residuary legatee in trust, the 
party citant cites him to “accept or refuse letters of ad- 
“ministration with the will annexed of the personal estate 
“ of the testator.” 

A legatee or a creditor (a) similarly cites both the exe- 
cutor and the residuary legatees, or the testator’s next of 
kin, if the residue has not been disposed of. 

Before any citation can issue in respect of a will, that 
will must have been filed. 

The party citing must therefore have previously taken 
steps to get the will deposited in the registry. 

The 26th section of the Court of Probate Act, 1857, Production of 
provides means for compelling the production of testa- bebo 
mentary papers. By that clause it is enacted, that “the 
“ Court of Probate may, on motion or petition, or other- 

“ wise in a summary way, whether any suit or other pro- 
“ ceeding shall or shall not be pending in the Court with 
“respect to any probate or administration, order any By order of 
“nerson to produce and bring into the principal or any ‘e Judge. 
“ district registry, or otherwise as the Court may direct, 
“any paper or writing, being or purporting to be testa- 
“mentary, which may be shown to be in the possession or 
“under the control of such person. And if it be not 
“ shown that any such paper or writing is in the possession 
“or under the control of such person, but it shall appear 
“that there are reasonable grounds for believing that he 
“has the knowledge of any such paper or writing, the 


(a) A creditor will be allowed to take out a citation, although his right 
of action be barred by the statute. Coombs, 1 L. R. 193, 288; 15 W. R. 
287; 16 L. T, 329; 36 L. J. 21; also 14. W. R.975; 14 L. T. 636; 35 
L. J. 78. 

RQ 
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“ Court may direct such person to attend for the purpose 
“ of being examined in open Court, or upon interrogatories, 
. “respecting the same; and such person shall be bound 
“to answer such questions or interrogatories, and, if so. 
ordered, to produce and bring in such paper or writing, . 
“ and shall be subject to the like process of contempt in. 
“ case of default in not attending or in not answering such 
“ questions or interrogatories, or not bringing in such paper. 
“ or writing, as he would have been subject to in case he 
“had been a party to a suit in the Court and had made. 
“such default, and the costs of any such motion, petition 
“ or other proceeding shall be in the discretion of the 
“ Court.” 
ae be The 23rd section of the Court of Probate Act, 1858, 
order of provides, that “it shall be lawful for a registrar of the 
registrar. — «« nrincipal registry of the Court of Probate, and whether 
“ any suit or other proceeding shall or shall not be pending 
“ in the said Court, to issue a subpoona requiring any person 
“to produce and bring into the principal or any district 
“registry, or otherwise, as in the said subpoena may be 
“ directed, any paper or writing, being or purporting to 
“be testamentary, which may be shown to be in the pos- 
“ session, within the power, or under the control of such 
“ person; and such person, upon being duly served with 
“ the said subpoena, shall be bound to produce and bring 
‘in such paper or writing, and shall be subject to the like 
‘process of contempt in case of default, as if he had been 
“a party to a suit in the said Court and had becn ordered 
“by the judge of the Court of Probate to produce and 
“ bring in such paper or writing,” 

The subpoena will command that the testamentary paper 
be brought into the principal registry, or into a district 
registry, according as it may be preferred. 

sane ed of Whether a subpoena under this section can issue for 
' service out of the jurisdiction is very doubtful. In Ham- 
brough (Motion, Nov. 1894), the President adjourned, 
until an action had been brought, an application for leave 
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to issue a subpona duces tecum for service in Scotland 
against a person retaining a will. The Irish Court of 
Appeal in January, 1894, in Ambrose, decided that where 


there was no action or suit the Court had no power to 


issue a subpoena for service in England. The decision 
had reference to a similar section in the Irish Probate 
Court Act. 

For forms of affidavit, registrar’s order and subpcena, 
see Appendix Y., Nos. 82, 33, 190 and 200. 

If the subpowna be duly obeyed by the party cited, 

and the testamentary paper be brought in by him, the 
practice is enjoined by Rules 84, 85 and 86. See Ap- 
pendix IT., Rules and Orders of 1862. 
. According to the present practice in the registry, the 
record keeper is the officer to whom the person bringing 
in the will applies and not the clerk of the papers as men- 
tioned in Rules 84 and 85. 

If the subpoona be disobeyed, it is enforceable by con- 
tempt and attachment. 

But the Court will not at once issue an attachment 
against a person disobeying a subpoena of this nature. It 
will make a preliminary order that such person shall attend 
in Court to be examined in reference to his possession of 
the paper in question. (a) 
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In the second case provided for by the act, viz., where Examination 


there are reasonable grounds for believing that a person 
has knowledge of a testamentary paper or writing, and 
the person so designated attends for the purpose of being 
examined in open Court, counsel has been permitted to put 
questions to that person, and also to other persons who 
have been required to attend on the same inquiry.(d) 

This examination, if not by interrogatories, must be in 
open Court. (c) 

This statutory examination cannot be applied to attest- 

a) Parkinson v. Thornton, 37 L. J. 3. 


( 
(5) Cope, 86 L. J. 83. 
(c) Laws, 2 L. R. 469, 


of party. 
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ing witnesses to a will who have declined to give in- 
formation as to the circumstances attending the execution 
of it.(a) 

In a case of intestacy, a person entitled in distribution 
cites the next of kin of the intestate and his widow, if 
there be one. And a creditor cites the widow, if there 
be one, and also all the next of kin and other persons 
entitled to share in distribution with them. 

In the case of a deceased dying without known relations, 
I have before shown that a creditor must cite “all persons 
“in general” (cide pp. 128, 124), 

In all these cases the preliminary step to be taken by 
the applicant for the citation is to bring into the registry 
a draft citation for settlement. The affidavit required by 
Rule 68, 1862, is made subsequently. 

Forms of the affidavits to lead citations will be found in 
Appendix V., Nos. 18, 28—31. 

The attorney (by power) of a party citant has been 
allowed to make this affidavit. (0) 

If the citee resides out of the jurisdiction of the Court, 
the applicant states in his affidavit the citee’s place of 
residence, or that the citee is at sea bound to some place 
out of that jurisdiction. 

Rule 66 (1862) also directs, that before any citation is 
signed by the registrar, a caveat shall be entered against 
any grant being made in respect of the estate of the 
deceased. The caveat should be renewed at the expira- 
tion of six months, if contentious proceedings are still 
pending. 

Citations are to be served personally when that can be 
done (Itule 69, 1862). 

Personal service is effected by leaving a true copy of 


‘the citation with the party cited, and by showing to him 


the original process, if that be required by the party (id.). 


(a) Evans v. Jones and others, 36 L. J. 70. 
(6) Hutley, 1 L, R. 698; 38 L, J. 27. 
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If the citee be a minor or infant, he or she is served in Service on 
the presence of his or her custodian, though that person ™"- 
be not the guardian or next of kin of the minor. 

The next of kin of the minor or infant are named in 
the citation and served distinctly. 

A lunatic is personally served in the presence of the Service on 
person who has the care of him or her, and if he has a ™#%°- 
committee the latter is served also. 

If there be no committee, the next of kin of the lunatic 
are served. 

Though the lunatic has no known relations, it is not 
necessary to serve the Queen’s Proctor. (c) 

If the citation cannot be served personally, it is served Substituted 
by the insertion of an abstract thereof, settled and signed 
by one of the registrars, as an advertisement in such news- 
papers, and at such intervals, as the registrar directs. 

An abstract is drawn by the practitioner, and is settled 
by one of the registrars, who also endorses upon it instruc- 
tions for its service. A form of the abstract is supplied in 
the registry. For the form, see Appendix V., No. 59. 

The time for appearing to a citation is, in ordinary 
cases, eight days, and this limitation is declared by Rule 
87 (1862) to be exclusive of Sundays, Christmas-day, and 
Good Friday. 

But where the citee resides abroad the limitation for 
appearing is extended, and determined by the time taken 
to communicate with this country by post. 

In cases of service by advertisement, the time for 
appearing is thirty days from the last publication, unless 
the locality of the newspaper requires a longer time to be 
given. 

After a service, if it has been personally effected, a cer- Certificate of 
tificate to that effect is indorsed upon the citation. (@) i 


(c) A. H. Surtees, 28 L. J. R. 90. 
(2) Goodburn v. Bainbridge and others, 2 Swabey & Tristram, 4. But 
Bee Coghill v. Coghill and Lauriero, 1 L. R. 26. 
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| For the form, see Appendix V., No. 51. 
Appearanceof After service, if the party cited appears and accepts the 
a grant, a registrar will make an order for the grant to go 
to him. If, on the contrary, he renounce, a registrar's 
order will be required for the grant to issue to the person 
" entitled thereto, notwithstanding the citation and the 
caveat entered on the former being extracted. 

For the form of order for a grant to be made to the 
person cited, see Appendix V., No. 188. 

If the party cited (say, an executor) appears, but does 
not proceed to take probate, a summons is taken out, and 
an order follows to take out probate within a certain 
number of days, or in default the registrar orders the 
grant to be made to the party next entitled. 

Grant to If no appearance be entered to the citation, the party 

i citant, after the time fixed by the citation has elapsed, files 
affidavits as to the service of the citation, and the non- 
appearance of the defendant, in view of applying on 
motion to the Court for the grant. 

The citation itself is annexed as an exhibit to the 
affidavit of service when the service has been personal. («) 

If the service has been made by means of public journals, 
they are simply filed with the abstract of citation. 

For forms of the affidavits of service and of non-appear- 
ance, see Appendix V., Nos. 35 and 37. 

A motion paper for the information of the judge is 
required to be filed at the same time. 

For the form of this paper, see Appendix V., No. 67. 

The Court is moved by counsel, and the grant is decreed 
to the party citant in default of the party cited. 

If the service on the party or parties cited has not been 
personal, the grantee, under Rule 42 (1862), files ¢ decla- 
ration and gives justifying security on subsequently lodg- 
ing his papers for the grant. 

(a) If the service had been effected upon the legal guardian of the citee, 


the affidavit states that the person so served was such. Johnson v. Weldy, 
80 L. J. 170. 
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Where a citation has been taken out and executed by Citations at 
one creditor of a deceased, another creditor of that deceased At 
can obtain administration without further citation, if from 
the nature or amount of his debt he finds a preference in 
the eyes of the Court. (d) 

The first-mentioned creditor enters an appearance to the 
citation, and either disputes the grant with the other creditor 
or induces him to consent. 

If the grant be made to the creditor who has not cited, 
the costs of the other will be given out of the estate. (c) 

An executor who has intermeddled in the estate of his Inter 


testator can be cited to take probate of the will in ques- ee 
tion. ( d) cited. 


He will be compelled to do so in case of refusal, viz., by 
attachment. 


The practice just described is in all respects the same as 
that which prevailed before the passing of the Judicature 
Acts. Not having been affected by them in any way, it 
continues in force as before. 

For forms of citations, see Appendix V., Nos. 52—87. 


(b) Andrews v. Murphy, 4 Swabey & Tristram, 199; 30 L. J. 27. 

(c) Mayhew v. Finney and Martin, 12th January, 1861. 

(d) Mordaunt v. Clarke and Clarke, 1 L. R. 692; 88 L. J. 45; 19 L, T. 
(N. 8.) 610. 


( 250 ) 


CHAPTER XIV. 


INVENTORY AND ACCOUNT. 


Inventory and Any person interested in an estate, whether as a next of 


account. 


kin, as being entitled in distribution, or as a legatee or a 
creditor, may call upon the administrator or executor who 
has become the legal personal representative of the deceased 
to exhibit an inventory of the estate and render an account 
of his administration thereof. (a) 

A cessate administrator may call upon the original 
administrator to exhibit an inventory and account. (b) 

An inventory may be called for at any short period 
after administration, 1.¢., before the expiration of six 


.months. 


In regard to the account, also, there does not appear 
to be any defined limit as to time. 

An order to file inventory and account may be obtained 
by summons, and this latter course is more generally 
adopted. 

The practice to be followed in the case of citation is that 
which has been detailed in the preceding chapter. 

For forms of affidavit and citation, see Appendix V., 
Nos. 29 and 68. 

No caveat is entered. 

Disobedience to the citation or order is punishable by 
contempt and attachment. 


(a) This jurisdiction was preserved to the Court of Probate by the 23rd 
section of the Court of Probate Act, 1857. But the Court of Probate had 
no jurisdiction to compel administrators, by grant out of an Ecclesiastical 
Court, to file inventories and accounts. See Court of Probate Act, 1857, 
8. 87; Bouverie and Lefevre v. Maxwell, 1 L. R. 274; 86 L. J. 3; 16 
W. R. 89; 15 L. T. 295. 

(b) Taylor v. Newton, 1 Lee, 15. 
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CHAPTER XY. 
CAVEATS. 


It is competent to any person having an interest to prevent Rules respect- 
a grant from being issued without notice to himself. Pee: 

This is done by mcans of a caveat, which may be 
entered either at the principal registry or at the probate 
registry of the district within which the deceased had a 
fixed place of abode. 

A caveat remains in force for the space of six months Renewal. 
only; but may be renewed from time to time (Rule 60, 

1862); and should be so renewed where proceedings 
arising from the entry of the caveat are still pending. 

Rule 62 (1862) provides, that “no caveat shall affect 
“any grant made on the day on which the caveat is 
“entered, or on the day on which notice is received of a 
“caveat having been entered in a district registry.” 

Upon the caveat being entered, the registrars send 
notice of such entry to the district registrar of the district 
in which the deceased resided or had a fixed abode at the 
time of his death. (Rule 61, 1862.) Notices of all caveats 
entered in a district registry are sent to the principal 
registry. 

The person whose application is stopped by the caveat Warming to 
applies at the principal registry for a form of warning “’** 
against the caveator. (Rule 63, 1862.) In no case can a 
warning be issued at a district registry. 

A copy of the warning is left by the practitioner at the Service of 
place mentioned in the caveat as the address of the per- 
son who has entered it, or the registrar will send the 
warning by the public post directed to the person who 
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has entered it at the address mentioned in it. (Rule 64, 
1862.) 

The time for appearing to a warning is six days after 
service, exclusive of Sunday, Christmas-day, and Good 
Friday. (Rule 87, 1862.) 

Rule 65 (1862) directs, that “the warning to a caveat 
‘is to state the name and interest of the party on whose 
“behalf the same is issued, and, if such person claims 
“under a will or codicil, is also to state the date of such 
“will or codicil, and to contain an address within three 
“miles of the General Post Office, at which any notice 
“ requiring service may be left.” 

If no appearance be given by or on behalf of the 
caveator after the service of the warning within the time 
therein limited, the grant will be issued to the party 
applying, upon affidavits of the service of the warning, 
and of search and non-appearance. (Rule 67, 1862.) 

For form of affidavit deposing to all these facts, see 
Appendix V., No. 36. 

The warning of a caveat does not keep the latter in 
force beyond six months, and, therefore, the caveat should 
be renewed at the end of this period if necessary. 

There is nothing, however, to preclude the caveator 
from appearing after the expiration of the time limited in 
tho warning. If the grant has not then passed the seal, 
his opposition is as legal as if the appearance had been 
entered during the time limited by the warning. 

A caveat may be subducted by the person entering it 
at any time before it is warned, and even after a warning 
has been issued, provided six days have not elapsed from 
the date of the warning, or provided the warning has not 
been served. 

See also, as to citation caveats, ante, Chap. XIII. 

The subjects of caveats, warnings, appearances and sub- 
ductions are also dealt with in Chap. XVII—“ Entering 
Caveats,” &o., p. 278, and Part II., Chap. II. 
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CHAPTER XYVI. 


OATHS, AFFIDAVITS, AFFIRMATIONS. 


Tue Supreme Court of Judicature Act, 1873, enacted that Commis- 
every person who at the commencement of the act should Biiprema: sa 
be authorized to administer oaths in any of the Courts Cour. 
whose jurisdiction was thereby transferred to the High 

Court of Justice should be “a commissioner to administer 

“oaths” in all causes and matters whatsoever which might 

from time to time be depending in the said High Court or 

in the Court of Appeal. 

The Commissioners for Oaths Act, 52 Vict. c. 10, 1889, Commis- 
as extended and explained by 54 & 55 Vict. c. 50, 1891, ANA 
amended and consolidated the previous enactments relating 188? and 
to the administration of oaths. 

By these acts it is provided that “commissioners for 
oaths”? may be appointed by the Lord Chancellor: that 
an officer of any Court authorized by a judge, or by any 
rules or orders regulating the procedure of the Court, may 
administer an oath for any purpose connected with his 
duties: that in any place out of England an oath may be 
taken before any person having authority to administer 
oaths in that place: that every British ambassador, envoy, 
minister, chargé d’affaires, secretary of embassy or lega- 
tion, consul-general, consul, acting consul, vice-consul, 
acting vice-consul, pro-consul, consular agent, or acting 
consular agent, exercising his functions in any foreign 
place or country may administer an oath in that place 
or country. Recognition of commissioners authorized to 
administer oaths in the Supreme Court before the com- 
mencement (Ist January, 1890) of the first of these acts 
is also provided. 
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The sections of the Court of Probate Acts, 1857 and 
1858, relating to the administration of oaths by the persons 
designated therein are repealed by this act. 

It may be mentioned here that in Germany an affidavit 
cannot, by the law of that country, be made before anyone 
but a German authority.(a) 

With regard to making affirmations in lieu of oaths, it 
is provided by the Oaths Act, 1888 (51 & 52 Vict. o, 46), 
that “every person upon objecting to being sworn, and 
“stating as the ground of such objection either that he 
“ has no religious belief or that the taking of an oath is 
“ contrary to his religious belief, shall be permitted to 
“ make his solemn affirmation instead of taking an oath.” 

This act also entitles any person who wishes to do so to 
swear according to Scotch form. The deponent in such a 
case, standing with his right hand uplifted, repeats the 
following words after the commissioner :— 

“ T swear by Almighty God, as I shall answer to God 
“at the Great Day of Judgment, that the con- 
“ tents of this my affidavit are true.” 


This act not having repealed the previous enactments 
relating to affirmations by Quakers and Moravians (3 & 4 
Will. IV. c. 49), Separatists (8 & 4 Will. IV. c. 82), and 
former Quakers and Moravians (1 & 2 Vict. c. 77), a 
member of either of these religious bodies may still affirm 
under these acts. 

For forms of Jurat, &c., see Appendix IT, 


(a) Faweus, 9 P. D. 242. 
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CHAPTER XVII. 
PRACTICE. 


In the foregoing pages I have endeavoured to state the 
principles which regulate the granting of probates and 
administrations. 
It now remains to explain briefly what are the purely 
practical steps which a solicitor must take in making his 
applications in common form. 
In the first place, I will call the reader’s attention 
to the paper in Appendix III., entitled “Directions for 
“ describing Testators or Intestates, and Parties applying 
“for Probate and Administration,” and to some additional 
memoranda which follow them. These may be of assist- 
ance to a practitioner in preparing his papers, so as to 
make them accord with law and the practice of the Probate 
Registry. 
In the case of the probate of a will, the practitioner will Practice in 
proceed in the following manner :-— es 
The oath and Inland Revenue affidavit will be prepared ay and 
or filled up. the igh 
They will be signed by the executor : if the executor be Revenue. 
resident in England, he will attend before a commissioner" 
for oaths of the Supreme Court, who will swear him to the 
oath and the affidavit. 
If the executor reside anywhere out of England, he will 
be sworn by some one of the officers, functionaries or 
persons empowered by the act referred to in the previous 
chapter to administer oaths. 
The executor and the commissioner or other person Will marked 
who has administered the oath will severally mark the PY euler 
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will and codicils by signing their names upon those docu- 
ments. 

The marking is made either under an exhibit or without 
one. 

If three years have elapsed since the death of the 
testator, a certificate by the solicitor or an affidavit by the 
party must be filed in explanation of the delay. This 
certificate should contain a brief statement of the property, 
the reason why no grant has hitherto been applied for, and 
the cause of the grant being now wanted. 

If the certificate be not satisfactory, an affidavit is 
required (p. 44), 

A stamp of the value of 2s, 6d. is charged in respect of 
the filing of the certificate, or 2s, if an affidavit. 

The duties now payable in respect to probates and letters 
of administration depend upon the date of death of the 
deceased. Where the death has occurred since the Ist 
August, 1894, the estate duty created by the Finance Act 
of that year, as amended by the Finance Act, 1896, is 
chargeable. If the death took place on or before the Ist 
August, 1894, the probate duty imposed by the Customs 
and Inland Revenue Act, 1881, continues payable. 

The duties imposed by the above acts are given in 
Appendix IV. 

The property of any common seaman, marine, or soldier 
slain or dying in the service of Her Majesty is exempt 
from probate or estate duty (see 5d Geo. IIT. c. 184, and 
Finance Act, 1894). But if the representative of any 
such persons applies for a grant under sect. 33, Customs 
and Inland Revenue Act, 1881, or sect. 16, sub-sect. 1, 
Finance Act, 1894, the fixed duties payable tnder these 
sections are chargeable and must be paid. 

Particulars of and references to the various forms of 
Inland Revenue Affidavit will be found in Appendix Y. 


The will, or the wills and codicils, are engrossed or 
written on parchment (Rule 79, 1865, amended). Printed 
or type-written engrossments are not received. 
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If there be alterations in the will or codicil, and these Where there 
alterations are verified by the signatures or initials of the ere 
testator and witnesses, or by a reference in the attestation engrossed. 
clause, or are shown by affidavit to have been made before 
the execution of the will or codicil, the will or codicil is 
engrossed fair, the alterations being incorporated, #.¢., 
words interlined, or interpolated, being inserted in the 
text, and words struck through being omitted. 

But where no evidence can be given to prove that the Collated copy 
alterations were made before the execution of the will or lh orga 
codicil, or where evidence is given that the alterations registration. 
were made after the execution of the will or codicil, the 
consequence in either case is, as we have seen (p. 91), that 
the alterations are excluded from probate, and the following 
practice is adopted. 

A copy of the will or codicil, as in its original state, 
i.¢., before the alterations were effected, is made by the 
practitioner, and is by him handed to the receiver of wills 
for collation. 

The following fees are charged for collating this Fees 
copy :— charged 

“ Tf 10 folios of 90 words each or under, 2s. 6d. 

“ Tf above 10 folios of 90 words each, per folio 3d.” 


Upon this copy one of the registrars signs the follow- Registrar’s 
ing fiat :— Let probate of the will of deceased oo oe 
“* pass as contained in this copy thereof.” 

A fee of 5s. is charged upon the fiat. 

The practice of registering affidavits of due execution 
of a will, of domicile, or as the case might be, was dis- 
continued by an amended rule, dated 14th January, 1871 
(see Appendix IT.), and in lieu thereof a note signed by a 
registrar was directed to be made on the engrossed and 
registered copies of the will. 

In cases, however, that present difficulty, the affidavits 
themselves may be registered by direction of a registrar. 

8 
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Incorporated As, according to the general rule stated in Chap. V., 

se ana section 8, an incorporated document or paper is to be proved 

registered. ag part of the will which has incorporated it, such docu- 
ment or paper must be engrossed and registered in its 
entirety. 

In such a case the will is described in the seoule 8 
aie ‘as “the will as contained in paper writings eee 

“ A. and B.” 

Exception. To this an exception is sometimes made. 

If another will, which has been proved, be incorporated, 
it is not engrossed and registered with the incorporating 
will if the executor of each will is the same person. 

And the same exception applies, upon the same ground 
of privity, in cases where the testator, being himself the 
executor of the incorporated will, has transmitted per 
catenam the representation to his own executor. 

In each of these cases an affidavit of the fact is made by 
the executor, and a marginal note of the date and place of 
probate is made on the engrossment attached to the grant. 

Of necessity, in the multifarious cases of probate of 
wills and letters of administration daily passing through 
the registries, many points must arise, the solution of 
which it would be advisable that the practitioner should 
obtain from the registrar or the clerk of seat at the outset. 
It would be difficult, if not impossible, to refer to them 
within the compass of these pages. 

Fees on the For the fees payable on grants of probate, see Appen- 
Bran dix IL., “ Fees of 1874,” p. 666, 

Where the grant is in respect to trust property only, 
or to other estate not liable to duty, the fee on the grant is 
1s. whatever the value of the property may be. 


Fees for For the fees for registermg and collating the will, see 
Sa oats Appendix II, “ Fees of 1874,” p. 667. | 
the will. For the fees taken for the search made by an officer of 
Fee for 


the registry in order to ascertain whether any probate has 


or | 
ete already issued, see Appendix II., “ Foes of 1874,” p. 670. 
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A filing fee of 2s. is charged upon affidavits, and 2s, 6d. Filing fee. 
on other documents brought into and filed in the re- 
gistry. 

No fee is charged for filing the will, codicils, oath, or 
the Inland Revenue affidavit. 

Assuming the case to be a principal registry application, 
the following course is pursued : 

All the documents before specified, viz., the oath, affi- Documents to 
davit for the Inland Revenue, the will, the engrossment oa 
of the will, and such other affidavits and documents as ° Wills. 
are required, are taken to the department of the Re- 
ceiver. 

That officer gives a receipt for the papers, for which a Receipt given 
stamp of 1s. is required. eee 

The necessary stamps are obtainable from the receiver. 

The engrossment of the will is collated by one of the Documents 
examiners with the original, and on being found correct, a. 
is with the other documents and the schedule of fees clerk of the 
transmitted to the particular elerk of the seat to whom the 
matter belongs. 

The clerk of the seat peruses all the documents thus left Perfecting of 
with him, and if he finds them correct and satisfactory, °°” 
causes the usual form of probate to be filled up and 
annexed to the engrossment. 

The probate is then transmitted by the clerk of the seat 
to the registrar to be signed. 

After this it is sent on to the sealer. 

After the seal has been appended, the probate is de- 
livered over by the sealer to any person who shall pro- 
duce to and leave with him the original receipt given by 
the receiver of wills. 

The will after probate is registered, i.e., copied in the wil regis- 
public books of the Court. ian 

An entry or memorandum of the grant, called a Probate Probate Act. 
Act, is made by the clerk of the seat. 

In the case of an application for letters of adminig- Practice in 

§ 2 
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letters of ad- tration, the practitioner will proceed in the following 

ministration. manner :— 

or The intended administrator will be sworn to his oath 

Ravens and his affidavit for the Inland Revenue by the same 

affidavits. ‘officer, functionary or person authorized to administer 
oaths, as in the case of an executor. 

Who maybe In accordance with Rule 41 (1862), care should be 

marenes. taken by the practitioner that the sureties to the bond 
which is required to be given by an administrator are 
responsible persons. 

Married women, spinsters, and widows are accepted ; 
but in the case of a married woman an affidavit must be 
filed showing that she has separate estate, equal in amount 
to the personal estate of the deceased. 

Labourers and servants are, as a rule, not accepted. 

Solicitors’ clerks as such are also refused. 

ee of Rule 88 (1862) directs, that “‘ administration bonds are 
“to be attested by an officer of the principal registry, by 
“a district registrar, or by a commissioner or other person 
“now or hereafter to be authorized to administer oaths 
“under 20 & 21 Vict. c. 77, and 21 & 22 Vict. o 95, 
“but in no case are they to be attested by the proctor, 
“solicitor, attorney or agent of the party who executes 
“them. The signature of the administrator or adminis- 
“tratrix to such bonds, if not taken in the principal 
“registry, must be attested by the same person who 
“ administers the oath to such administrator or adminis- 

“ tratrix,” 

See also corresponding Rule 44 (District Registries). 

In the case of the bond being executed before an officer 
of the Court, a fee of 1s. 6d. is charged “for superintend- 
“ing and attesting the execution” of the bond, and if the 
execution be not completed on one occasion a further fee 
of 1s. is charged for each subsequent attestation. 

The penalty of the bond is double the gross amount of 
the personal estate sworn to in the oath. 

apa by ‘The sureties may execute the bond, either before the 
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same commissioner or qualified person who took the bond 
of the administrator, or before any other duly qualified 
person. 

. The attestation clause or clauses of the bond must con- 
tain the names or name of the parties or party executing 
the bond, whether the execution be by all, or some or one 
only of, the parties to it. 

For forms of bond see Appendix V., No. 46. 


The stamp duty upon the bond is regulated by the Stamp duty 
Stamp Act, 1891 (54 & 55 Vict. . 89). By this Act the tozad 
stamp upon a bond is ds. Where the estate, however, bonds, how 
does not exceed 100/., or where the bond is given by the ae ee 
widow, child, father, mother, brother, or sister of any from duty. 
common seaman, marine, or soldier dying in the service 
of Her Majesty, no stamp duty is payable. 

The same certificate or affidavit of delay is required in Certificate of 
the case of administrations as in that of probates (see me 


p. 206). 


For the fees payable upon grants of administration see Feo stamps 
Appendix IT., “ Fees of 1874,” p. 668. sonbne Geant, 
No filing fee is charged in respect of the bond if it be 
the first administration bond, nor for the Inland Revenue 
affidavit. 
All the documents before referred to, viz.:—the oath, 
affidavit for the Inland Revenue, the bond, and such other 
affidavits and documents as shall have been required and 
made, are to be taken to and deposited in the registry, in 
the same way as in the case of a will. 


In the case of letters of administration with a will an- Letters of ade 
nexed, the practitioner will experience no difficulty if he eon aaaaas 
follows the previous observations applicable to the cases, 
both of probate and letters of administration. 

The fees payable on the grant are the same as in the 
case of a probate. (Appendix IZ., “ Fees of 1874,” p. 666.) 

The bond, however, differs in form from that which is Bond. 
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taken in cases of intestacy. The stamp duty, however, is 
the same (p. 261). 

For form of bond see Appendix V., No. 47. 

In the case of a limited or special probate, the practi-. 
tioner will follow the course pointed out in the case of 
general probates, with these exceptions only :— 

The oath is submitted in draft to the clerk of the seat 
for settlement. If the matter be exceptionally special, 
the oath will be referred by the clerk of the seat to one of 
the registrars for final settlement. 

The fees payable for perusing and settling oaths to 
lead special or limited grants of probate will be found in 
Appendix IT., ‘‘ Fees of 1874,” p. 674. 

The folios are calculated upon the contents of the draft 
in its original state. 

These fees are paid on submitting the draft oath to the 
clerk of the seat. 

And if in settling the oath it has been necessary for the 
clerk of the seat to peruse a deed or other document, the 
perusal is charged for at 3d. per folio of 72 words. 

After the draft of the oath has received the registrar’s 
or the clerk of tho seat’s approval, it is returned to the 
practitioner, and is engrossed and sworn. 

The documents are then lodged with the receiver, as in 
the case of an ordinary probate. The fees payable in respect 
of an ordinary probate only are supplied on this occasion. 
The extra fees hereinafter mentioned are not paid until 
the special or limited probate is ready for the registrar’s 
signature. The practitioner should also lodge the draft 
oath with the other papers. 

The clerk of the seat draws the limited or special pro- 
bate, and it is engrossed under his directions. 

For the additional fees charged in respect of this form 
of grant, see Appendix IT., “ Fees of 1874,” p. 670. 

These fee stamps are supplied to the clerk of the seat, 
when the grant has been prepared. 

In the case of limited or special letters of administration, 
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‘with or without a will annexed, the practitioner will pro- of adminis. 
ceed precisely in the same manner as that last described, so #4. 
far as regards the preparation and settlement of the oath. 

In these cases, however, there is an administration bond Limited and 
to be executed. This is drawn by and engrossed under the *P°l#! bonds. 
directions of the clerk of the seat (Rule 40, 1862), and is 
afterwards impressed with the stamp duty of 5s., and 
executed. 

The additional fees, which are payable in respect to this 
bond to the clerk of the seat after it has been engrossed ag 
above, will be found in Appendix IL, “Fees of 1874,” 

p- 670. 

Rule 39 (1862) directs, that “in all cases of limited or Practice in 
“ special administration two sureties are to be required to "74 4#. 
“ the administration bond (unless the administrator be the 
“husband of the deceased or his representative, in which 
“case but one surety will be required), and the bond is to 
“be given in double the amount of the property to be 
“ placed in the possession of or dealt with by the adminis- 

“trator by means of the grant.” 

The two provisions of this rule are of course applicable 
to the limited grants mentioned at pp. 106 et seg. 

But the latter part of the rule is not considered to affect 
cases where estates, being in settlement, are sworn under 
@ nominal amount, or where the administration is limited 
to proceedings in the Chancery Division. 


In the case of a double probate (7) or cessate probate ()) Practice in 
the practitioner will proceed as follows :— pies at 
The executor will in either case make an oath and an Jates. 
affidavit for the Inland Revenue, as in other cases of 
probate. He will swear to the whole personal estate of the 
deceased, and not merely to what remains unadministered. 
This rule is, however, occasionally relaxed as it was in 
Re Beil, deceased.(c) 


(a) Vide p. 62. 
(b) Vide p. 126. 
(c) Bell, deceased, 2 L. R. 247. 
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Will or In regard to being sworn to the will and marking it, 

sacle he may be either sworn to and mark the original will, or 
the probate which was granted of it, provided, in the 
latter case that the first proving executor be dead; or he 
may be sworn to a certified office copy under seal of the 
will. 

If the original grant issued at one of the now extinct 
Courts, the executor cannot be sworn to the old grant 
unless the registrar in whose custody the original will is, 
certifies that the engrossment attached to the probate has 
been examined with, and is a true copy of, the original 
will. 

Executor If the executor swear to the original will, he must 

viral wil , attend in the registry, and be sworn to his oath before one 
of the “commissioners for oaths” in the registry. 

In this case the original will must be looked up. A fee 
stamp of Is. is paid for the search. 

A stamp of the value of 1s. 6d. is charged for administer- 
ing the oath, and 1s. for marking the will. 

to the In the other case, viz., that of being sworn to the 

probate. 
probate, the executor may be sworn before any person 
duly qualified to administer oaths in the High Court. (See 
Chap. XVI.) 

Est grant ‘Tn this case the probate is filed, and a feo stamp of 
2s, 6d. is charged for the filing, unless it be a district 
registry grant, when no filing fee is charged, because 
the copy will attached is treated as the original, and is 
registered afresh in the Principal Registry. 

ay yeaa P The executor may in all cases be sworn to and mark a 

will. certified office copy of the will under seal of the Court. 

A fee stamp of 2s. 6d. is charged for filing this office 
copy, unless the previous grant was made at a district 
registry and the will has not been registered in the Prin- 
cipal Registry. 

fea If the original will has been proved, and is registered 

in the Principal Registry or in the Prerogative Court, the 
engrossment of the will for a double or cessate probate 
may be made in the Principal Registry, or if the practi- 
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tioner prefer it, he may engross the will himself from any 
copy he may have, and pay the fee for collating only. 

If the will has been proved, and registered at a district 
registry, or in the registry of a diocesan or other ecclesias- 
tical court now extinct, the practitioner is also allowed to 
engross the will and to pay the fee stamps for registering 
and collating the will as in the case of an ordinary first 
grant. 
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The practitioner’s next step(q), after the executor has Denoting 


been sworn, will be to avail himself of the privileges 
granted to the subject by 41 Geo. 3, 0. 86, 8. 8. 

By that section it is provided that “in every case where 
“ any probate or probates or letters of administration shall 
“have been taken out duly stamped, according to the full 
* value of the estate in respect whereof the same shall have 
“been granted, then and in case any further or other 
“ probate or letters of administration as aforesaid, which 
“ shall be at any time thereafter applied for or in respect of 
“ such estate, shall and may be issued and granted upon 
“any piece of vellum, parchment or paper stamped or 
“ marked with the stamp or mark provided by the said 
“ commissioners by virtue of this act for such other 
“ »robates or letters of administration as aforesaid; and 
“ every such other probate or letters of administration 
“ which shall be duly stamped or marked with such stamp 
“ or mark as last aforesaid shall be as available in the law, 
“ and of the like force and effect in all respects whatsoever, 
“as if the vellum, parchment or paper whereon the same 
“shall be engrossed, printed or written, had been duly 
“stamped with the stamp or mark denoting the full 
“ amount of the duties payable in respect of the probate 
“ or letters of administration taken out on the full value 
“of such estate, anything in any act or acts or this act 
“ before contained to the contrary thereof in anywise not- 
“ withstanding.” 


stamp. 


For this purpose he must submit a memorial or state- Obtained by 


(a) For practice where deceased died after the commencement of the 
Finance Act, 1894, see p. 267. 


memorial 


to 
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ment to the Commissioners of Inland Revenue, in accord- 
ance with a rule established by them. 

This memorial or statement must set forth the fact of 
the first or original grant of probate, the amount of stamp 
duty thereon, and a particular description and enumeration 
of the testator’s personal estate and effects in respect of 
which: the first probate was taken. (a) 

For the form of the memorial or statement, see Ap- 
pendix V., No. 68. 

In all cases of grants passed before the enactment of the 
44 Vict. c. 12 came into operation, the first grant must 
be produced to the clerk of the commissioners on filing the 
memorial, in order that the stamp upon it may be in- 
spected. But if this cannot be done, owing to the grant 
having been lost or mislaid, or to its being in the hands of 
another person who will not consent to produce it, the 
commissioners must be satisfied in some other way that the 
grant was originally stamped as asserted. 

If the memorialist can give no information from which 
the board can form a judgment whether or not the original 
grant was duly stamped, they will not grant the denoting 
or duty paid stamp, because the latter is, in their opinion, 
a certificate that the proper duty was paid upon the 
original grant. 

Under these circumstances, the memorialist or his client 
has no alternative left but to pay duty upon the amount 
of the unadministered estate. 

The latter course he may also adopt, if it suits his 
convenience, in all cases, without applying to the com- 
missioners and waiting for their refusal. 


(a) Practically great difficulties occur in satisfying the requirements of 
the Commissioners of the Inland Revenue, The Court will, however, in 
some cases assist the applicant for a second grant, when his predecessor 
can, but will not, give him the required information. In A. Turrell, 
(6 W. R. (N. 8.) 162), the Court decreed a citation at the suit of an 
executor against his co-executor who had proved, ‘‘ to bring in the pro- 
‘« bate with an account of the personal estate and effects of the, testator 
‘‘ in respect of which the probate was granted,”’ 


CHAP, XVII. | PRACTICE. 


It is competent to the memorialists to appeal from the 
decision of the commissioners, by memorializing the Lords 
Commissioners of the Treasury to review and alter it. 

In cases of grants passed since the 44 Vict. c. 12 came 
into operation, the first grant is not required to be ex- 
hibited, the Commissioners of Inland Revenue having the 
original affidavit of property in their own possession for all 
necessary purposes of scrutation. 


267: 


The foregoing observations refer only to cases where the Second or 


deceased died before the commencement of the Finance 


subsequent . 


Act, 1894. If the deceased died subsequent to that period, Finance Act. 


the practitioner before lodging the papers at the registry 
delivers to the Commissioners of Inland Revenue a memo- 
rial containing the same particulars as the memorial pre- 
viously referred to, but applying for a certificate (instcad 
of a denoting stamp) either that estate duty has previously 
been paid or that none is payable in respect to the new 
grant. 

The certificate, if granted, is endorsed on the Inland 
Revenue affidavit (Form A.—5) which may be presented 
at the same time as the memorial. 

Should there be any additional estate duty payable on 
the occasion, it is received by the Commissioners of Inland 
Revenue previously to granting the certificate alluded to, 
on a corrective affidavit (Form D.—1). 

The certificate is in lieu of the denoting stamp which 
is not used in estate duty cases. 

These instructions apply to all applications for second 
or subsequent grants, and whether the estate does or does 
not exceed 100/., where the representation is in respect 
to the same estate as that in respect to which the previous 
grant operated. 

Where the representation is in respect to property not 
the subject of the previous grant, ¢. g., a ceterorum grant, 
the applicant makes an affidavit as for an original grant, 
and proceeds in the matter accordingly. 

The denoting stamp or a certificate having been granted 
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on the Inland Revenue affidavit, the practitioner deposits 
it with the oath, the engrossment of the will, and a plain 
office copy of the record or act of the previous grant at the 
Receiver’s department. This office copy record will subse- 
quently be returned with the grant. 

If the engrossment has been made in the registry, it 
will be forwarded to the clerk of the seat in due course 
after being examined. The original will must also be 
looked up and sent to the seat. 

Fee on grant. For the foes for making the engrossment and for the 
grant, see Appendix IT., “ Fees of 1874,” p. 667. Whether 
the fee on the grant is payable under the scale referred 
to in this page will depend on whether stamp duty is paid 
on the application for the new grant. If nono is paid this 
scale applies: if duty is paid the fee is ad valorem, for 
which see Appendix II. p, 666. 

Search No search fees are paid except where the original grant 

cone issued from a district registry, diocesan, archidiaconal, or 
any Court other than the Prerogative Court of Canter- 
bury. In such cases the fees are charged as from the date 
of death of the deceased, except in the case of district 
registry grants, when a fee for a search as from the death 
of the last grantee 1s charged. 

No certificate of delay is required. 

After the clerk of the seat has examined the documents 
submitted to him, and has approved of them, he will fill 
up the necessary form of probate. 

The same course is then pursued as in the case of an 
original probate, described at p. 289. 


Will proved If the original probate was extracted from a district 

onemaly registry or a diocesan court, notice of the issuing the 

court, &c. second grant is transmitted to the district registrar. A fee 
of 1s. is charged for the notice, in addition to the fee of 
2s. 6d. payable for noting the record of the original 
grant. 

Administra In the case of letters of administration with the will 


tions cessate 
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annexed cessate or de bonis non, the practitioner will pro- and de bonis 


ceed. as follows :— 

The administrator makes an oath and affidavit for the 
Inland Revenue as in other cases, and the usual adminis- 
tration bond is executed. 

The original will, or a certified office copy thereof, or 
the first grant, is marked, as mentioned at p. 264. 

If the administrator be sworn in the registry he must 
execute the bond before the clerk of the seat, or some other 
officer in the registry. 

For this a fee of 1s. 6d. is charged, and a fee of 1s. for 
any subsequent attestation of the bond. 

The will is engrossed under the same regulations as in 
the case of double and cessate probates. 

Similar steps to those mentioned on pp. 265 et seg. must 
be taken to obtain a denoting stamp or certificate as to the 
payment of, or non-liability to, estate duty from the Com- 
missioners of Inland Revenue. 

The memorial in the case of cessate letters of adminis- 
tration with the will annexed is of exactly the same tenor 
and effect as in the case of a double or cessate probate. 


non (will) 
cases. 


In the case, however, of letters of administration with Memorial to 


the will annexed de bonis non, the memorialist must in 
addition state or specify the portion or portions of the 
original personal estate remaining unadministered for the 
purpose and in respect of which the grant is applied for. 

For the form of the last-mentioned memorial, see Ap- 
pendix V., No. 69. 

The stamps in respect of the engrossment of the will, 
and the grant itself, whether cessate or de bonis non, are 
precisely the same as in the cases of double and cessate 
probates, and in all other respects the same forms are gone 
through by the practitioner and the officers of the registry 
in obtaining and perfecting the grant. 

If the original grant has been made in a district registry, 
Or in a diocesan or other inferior ecclesiastical court, the 
fee stamps specified at p. 268 must be deposited for the 
purposes there mentioned. 


commis- 


sioners, &¢. 
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In the case of letters of administration cessate or de bonis 
non, without a will, the preceding observations strictly 
apply and should be followed, the exception being that in 
these cases there is no engrossment. 

The fees on the grant are also slightly different. For 
scale, see Appendix IT., p. 669. 

No search fees are charged except in the instances men- 
tioned at p. 268. 


In the case of an alteration in a grant, the practitioner 
will proceed as follows :— 

An affidavit of the facts of the case, with the grant, is 
taken to the notation department, and subsequently sub- 
mitted by that department to the registrar, who makes an 
order that the required alteration be made. 

For the order is paid a fee of 2s. 67. ‘ 

A similar fee is charged for making the alteration in the 
grant, and also for noting the alteration on the original 
act. The usual fee of 2s. is charged for filing the affidavit. 

For forms of the registrar’s order, see Appendix V., 
Nos. 178 and 179. 

In certain cases, ¢.g., where the deceased’s name or the 
date of his death is altered, a new bond must be given, 
unless the administrator and his sureties attend at the 
registry and re-execute the one already given. 


Where an alteration in an engrossmeut of a will attached 
to a grant is required, application should be made to the 
superintendent of the scrivenery department, who will take 
the directions of the registrar thereon, with a view of re- 
examining the engrossment with the original will, and 
making the necessary amendment. 

In case of a renunciation made after probate (ante, 
p. 234) by an executor to whom power has been reserved, 
the following fees are charged :—filing renunciation 2s. 6¢., 
order 2s. 6., noting the original act 2s, 6”. 

For a form of the registrar’s order, see Appendix V.; 
No. 177. 
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In the case of the estate being resworn and a notation — 
of further security (pp. 186 ct seg.) being required, the et 
practitioner will proceed as follows :— 

He will take the affidavit and bond and the letters of 
administration (with or without a will), which are to be 
noted, to the notation department. 

A fee stamp of 5s. is paid in respect of the notation, and 
another of 2s. for filing the affidavit. 

A. fee of 2s. 6d. is paid for filing the bond. 

A fee of 1s. is charged for the certificate required for the 
Inland Revenue Office as to the estate having been re- 
sworn, and the additional security given. For form of cer- 
tificate, see Appendix V., No. 44. 

The practitioner will also pay a search fee of 1s. for , 
looking up the original bond. 

No receipt is given for the papers. 

A further certificate of delay, copy account of the estate, 
declaration of the estate, and affidavit of justification, will 
be necessary in cases where these documents were required 
on the issue of the grant. 

Where the grant issued either under section 33, Customs Rectification” 
and Inland Revenue Act, 1881, section 16 (1), Finance Act, es 
1894, or the Intestates’ Widows and Children Acts, 1873 and 
1875, or where the estate was sworn at a sum not amount- 
ing to 100/., and the ordinary fees were paid, the full fees 
that would have been payable had the estate been correctly 
sworn in the first instance are demanded on the additional 
security being tendered. If objection is taken to such 
payment the party must apply to the registrar for his 
directions, furnishing him with the reason why the addi- 
tional property was omitted, should the explanation provo 
satisfactory, the registrar will direct that the payment be 
not enforced. 

If the fixed fee of 15s. has been paid under section 88 or 
section 16 (1), (referred to above,) and the estate is re- 

Sworn at a sum which takes the case outside the sections 
in question, the fee is forfeited, and no credit in any 
case can be given for it. 
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Where the grant issued under the Intestates’ Widows 
and Children Acts, allowance is made for the fee actually 
received at the Probate Registry from the Registrar of the 
County Court. 

If the grant was made on personal application at the 
principal or a district registry, and the small fees autho- 
rized by the Amended Table of Fees, 1875, were paid, 
credit is given for the whole amount of such fees. 

In other cases, where the estate was sworn at a sum not 
amounting to 100/., the fees originally paid are credited. 

No rectification of fees takes place where the estate was 
originally sworn at or exceeding the sum of 100/., and the 
ordinary ad valorem fee on the grant was paid. 

When further security is given in respect of a limited or 
special grant, the bond is special. 

For the affidavit, see Appendix V., No. 41. 

The same additional fees are charged in respect of a 
limited or special administration bond as are referred to at 
pp. 262 et seq. 


In the case of resealing an Irish grant under the Probates 
and Letters of Administration Act (Ireland), 1857, and the 
Court of Probate Act, 1858 (p. 190), the practitioner will 
proceed as follows :— 

He will prepare a copy of the grant, whether it be pro- 
bate or letters of administration, to be deposited in the 
registry. 

A fee of 1s. is payable on the receipt of these documents. 

In respect of collating the copy, the following fees are 
chargeable :— 

Tf 10 folios of 90 words each or under, 2s. 6d. 

If above 10 folios of 90 words each, per folio 3d. 

A fee of 2s. 6d. is charged for filing the copy. 

It has been seen (p. 191), that the proper officer in 
Dublin of the Commissioners of Inland Revenue will grant 
the certificate as to the payment of duty in respect to the 
grant required by Rule 73 (1862). 
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In respect of this certificate, the practitioner will provide 
a feo of 2s. 6d. 

In the case of an administration (with or without a will) 
the certificate that bond has been given in Ireland sufficient 
to cover the English estate must be filed. This certificate 
is obtained from the Irish Probate Registry where the grant 
issued. 

On filing the certificate, the practitioner pays a fee of 
2s. 6d. 

Search fees are charged when necessary, as in the case 
of a grant. 

The grant, copy of the grant, the Inland Revenue cer- 
tificate, and the Irish probate registrar’s certificate (where 
there is one), are left with the receiver. After the copy 
has been collated with the grant, the papers are trans- 
mitted to the clerk of the seat. 

A fiat, allowing or directing the grant to be resealed, is 
then prepared by the clerk of the seat and signed by one 
of the registrars. 

Upon this fiat a fee of 5s. is charged. 

After these things have been done the Irish grant will 
be resealed. See also Chap. X. p. 190. 

In respect of the resealing, fee stamps are charged as 
follows :— 

For affixing the seal of the Court to any grant of pro- 
bate or letters of administration, with or without will 
annexed, or to any exemplification of probate or 
letters of administration with or without will annexed, 
under seal of the Court of Probate in Ireland, in 
order to its becoming in force for property in Eng- 
land, such fee as would be payable in respect of a 
grant originally made in England for property equal 
in amount to the property in England which is to be 
affected by the probate or other instrument to which 
the seal of the Court is to be affixed. 


By an order asto Supreme Court fees, dated 12th Decem- 
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ber, 1892, an amendment to the following effect has been 
made in the above fee, viz., that when the property in 
England amounts to or exceeds 300/.,, and is covered by 
the ad valorem grant fee paid in Ireland, the resealing 
fee shall be 12s, 6d. See also Appendix II., “ Fees,” 
p. 688. 

With regard to resealing an Irish grant for 15s., under 
44 Vict. o. 12, 5. 83; or for 2s. 6d., under the Finance 
Act, 1894, s, 16 (4), see ante, p. 192. 

In cases which come within the operation of the latter 
Act and section, in addition to what has been stated 
previously on this subject, it is to be noticed that a copy 
of the grant, aud the Irish certificates as to the payment of 
stamp duty and sufficiency of bond as in ordinary cases 
(see p. 192), must be filed; no fee, however, beyond the 
28, 6d. is payable. 

When it is desired to seal an English grant in Ireland, 
application is made to the Controller of the Legacy and 
Succession Duty Office, Somerset House, for a certificate 
that the proper stamp duty in respect to the grant has 
been paid. 

In cases of administration with or without will, a cer- 
tificate will also be required by the Irish probate registrar, 
that sufficient bond has been given in England. This is 
obtained on an affidavit (see Appendix V., Form 26) at 
the Notation Department. 

The ordinary fees are:—Looking up bond, 1s.; filing 
affidavit, 2s.; certificate, 2s. 6d. 

Ifthe grant issues under the Finance Act, 1894, s. 16 (1), 
and the certificate as to bond is applied for at the same 
time as the grant, it is furnished without any fee beyond 
the 15s., otherwise the ordinary fees are charged. 

An exemplification of a resealed Irish grant cannot issue 
in England. 

In the case of resealing a Scotch Confirmation under the 
Confirmation and Probate Act, 1858 (p, 192), the practi- 
tioner will proceed as follows :— 

A copy of the grant must be made, and collated as in 
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the case of an Irish grant before mentioned, and the same 
fees are chargeable in respect of collating such copy. 

A fee of 2s. 6d. is charged for filing the copy of the 
grant. 

Search fees are charged when necessary, as in the case 
of a grant, and the usual fee is charged for the receipt of 
the document. 

The grant and copy are left with the receiver for trans- 
mission to the clerk of the seat, as in the case of an Irish 
grant, and eventually the confirmation is resealed. 

The fee for affixing the English seal is 1/. 1s. (see Ap- 
pendix IT., p. 670). 

For the procedure in reference to sealing grants of pro- Resealing 
bate and administration under the Colonial Probates Act, atl elas 
1892, the reader is referred to the additional rules and Court grants. 
orders of the 7th December, 1892, which will be found in 
Appendix IT., p. 651; see also the Act itself in Appen- 

dix I., p. 599. 

For the fees to be taken in addition to any fees payable 
under the existing table of fees, see order as to Supreme 
Court fees, 12th December, 1892, Appendix IL., p. 683. 

It is not contemplated that applications to seal a grant 
under this Act will be made at a district registry. The 
rules referred to above are made for the principal registry 
only. 

In the case of moving the Court for a grant, the practi- Motions to the 
tioner will proceed as follows :— oe 

proceed as follo 

He will deposit, in the contentious department of the 
registry, the affidavit or affidavits necessary for the support 
of his motion: upon each affidavit a fee of 2s. 6d. is 
charged. 

No fee is charged in respect of the will or other testa- 
mentary papers annexed to the affidavit or affidavits. 

With the affidavits he will file a case for motion contain- 
ing a concise statement of facts for the use of the Judge. 

Upon this a fee of 10s. is charged, which includes the 
fee for the order. 

T2 
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The affidavit and case must be deposited with the clerk 
of the papers before two o’clock p.m. on the fourth day 
before the motion day on which the proposed motion is to 
be made. 

If the motion be made regarding a will, and after the 
motion has been disposed of, it is proposed to take the 
grant in a district registry, the will will be transmitted by 
the registrars of the principal registry to the registrar of 
the district. 

For that purpose the practitioner engaged in the matter 
will deposit a copy of the willin the principal registry, 
paying the usual collating fees upon it. 

He will also address to the registrars of the principal 
registry a letter requesting the transmission of the will to 
the district registry, paying the postal registration fee at 
the same time. 

In the case of citing a person or persons to accept or 
refuse a grant (p. 242), the practitioner proceeds as 
follows :— 

He brings in a draft of the citation which is submitted 
to a registrar for settlement. 

Having engrossed the citation as settled, on parchment, 
he takes the same with preecipe and affidavit in verification 
of the facts set forth in the citation, and the draft citation 
to the contentious department. 

A. fee of 2s. 6d. is charged for filing the affidavit and 
draft citation respectively. 

A fee stamp of 5s. is charged in respect of the citation. 

The practitioner enters a caveat, for which a fee stamp 
of 1s. 1s charged if the deceased has died within the limit 
of the principal registry. If he has died outside that limit, 
a fee of 1s. is charged for extending the caveat to the 
district registry, and 6d. for the notice to the district 
registrar. 

The citation is signed by the registrar and then sealed, 
after which it is delivered out. 

If it appears by affidavit that a personal service of the 
citation cannot be effected, the practitioner submits the 
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case to the registrar, who, if satisfied with the affidavit, 
will settle an abstract of the citation and direct the service 
to be effected through the medium of advertisements in 
the public newspapers. 

In respect of the abstract a fee of 10s. is charged for 
settling. 

The practitioner then inserts a copy of the abstract in 
such newspapers, and at such intervals, as may be deter- 
mined. by the registrar who settles the abstract. 

If the service of the citation has been personal the party 
effecting the service makes an affidavit thereof, as men- 
tioned at p. 248. 

He annexes the citation thereto as an exhibit duly 
indorsed. 

As this affidavit is filed in the contentious department, a 
fee of 2s. 6d. is charged for it. 

If the service has not been personal he files the news- 
papers and abstract, upon which a fee of 2s. 6d. is charged. 

If no appearance be given, the party citant moves the 
Court for the grant, and for this practice the reader is 
referred back to p. 248. 

If, however, the party cited, or one of the parties cited, 
wishes to take the grant, an appearance is entered by or 
for him. 

Subsequently a registrar’s order is obtained for the grant 
to be made to him. 

For form of order, see Appendix V., No. 185. 

On entry of appearance a fee of 2s. is charged for each 
party appearing. 


207 


In respect to issuing a subpona to bring in scripts Subpona to 


under sect. 28 Court of Probate Act, 1858, an affidavit is : 


filed in the contentious department, whence it is trans- 
mitted to the registrar, who makes an order for the sub- 
poona to issue. 

See also ante, p. 244. 

For forms of affidavit, order, and subpona, see Ap- 
pendix V., Nos. 32, 190, 200. 
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A. caveat is entered by filling up a form in a book 
kept by each division of the seats for the purpose. The 
fee is 1s. 

If the deceased has died within the limits of a district 
rogistry, a printed form of notice for transmission to the 
district registrar is filled up by the clerk of the seat. A 
fee stamp of 1s. is charged upon this. And a further stamp 
of 1s. is handed to the clerk of the seat for filling up a 
notice of the caveat to the district registrar, and a stamp of 
6d. in respect of filing the notice at the district registry. 

If the defendant determine to subduct or withdraw his 
caveat, his solicitor attends at the registry for that purpose. 

A person who has entered a caveat may subduct it, 
even after a warning has been issued, provided that six 
days have not expired, or provided that the warning has 
not been served. This latter fact must be established by 
affidavit. 

On applying to the clerk of the seat to be allowed to do 
so, the practitioner must produce to and leave with him the 
original receipt given by him on the entry of the caveat. 

The practitioner pays a ls. stamp on subducting the 
caveat in the principal registry. If the caveat was entered 
in a district registry also, he further pays a 1s. stamp for 
subducting it there, and another 6d. stamp for filing the 
notice of subduction transmitted to the district registrar. 

No grant of probate or administration being allowed to 
issue during the continuance of a caveat, the solicitor 
whose grant is thus stopped takes out a warning (see 
p. 251) against the party by whom the caveat has been 
entered, and serves a copy of it either personally or by 
transmission through the post. If the latter be preferred 
it is done through the registrars. 

A fee of 2s. 6d. is charged upon the warning. 

If no appearance be entered within the six days limited 
by the warning, the grant passes the seal, notwithstanding 
the caveat, upon an affidavit of the service of the warning 
and the non-appearance thereto. 
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For form, see Appendix V., No. 36. 

The original warning is annexed to this affidavit. 

If an appearance is entered to the warning, the plaintiff Appearance 
can either commence a probate action by issuing writ of * mee 
summons (in which case the matter passes entirely into 
contentious practice”’), or he can take out a summons to 
show cause why the (so called) “contentious proceedings ” 
should not be discontinued, and why the grant of probate 
or administration should not be made to him. 

For form of registrar’s order in the latter case, see 
Appendix V., No. 186. 

See also ante, Caveats, p. 251. 

When application for a grant is made by two persons of Joint grants. 
equal degree, represented by different practitioners, the 
grant is extracted by and delivered to the senior admitted 
solicitor. 

A joint grant to an intestate’s widow and next of kin is 
made by an order of a registrar. If there be more than 
one next of kin the others must consent. 

A fee of 2s. 6d. 1s charged upon the order, but no fee is 
charged for filing it. 

For the form of the order, see Appendix Y., No. 180. 


A person desirous of being appointed a guardian to an heaps 
infant files an affidavit in support of his application. 7 rae ° 
A registrar’s order thereon is drawn up and signed by 
the registrar. 
A fee of 2s. is charged on the affidavit. 
A. fee of 2s, 6d. is charged for the order. 
For forms of the affidavit and order, see Appendix V., 
Nos. 38, 39, and 182—185. 


Voluntary applications to revoke a grant of probate or Voluntary 
administration are made at the notation department, sup- otras " 
ported by affidavit. 

If the affidavit be satisfactory, an order for the revocation 
of the grant is prepared by the notation department, and 
signed by the registrar. 
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For the form of the affidavit, see Appendix V., No. 34. 

The grant is not delivered out, but remains filed in the 
registry. 

A fee of 2s. is charged upon the affidavit, and 2s. 6d. is 
charged for filing the grant. 

A fee of 5s. is charged for the order. 

A: fee of 2s, 6d. is charged for noting the original act or 
record of the grant. 

The grant is cancelled in the registry. 

For forms of the order, see Appendix V., Nos. 187 and 
188, 

The executor or administrator who is to take the new 
grant following upon the revocation cannot be sworn until 
after the revocation of the former grant has been made. 

For forms of the oath, see Appendix V., Nos.74 and 121. 

On referring to Chapter XI., p. 205, it will be noticed 
that in certain cases when a person after taking a grant 
becomes insane, the grant by order of the registrar is 
impounded and a fresh one made to some other person 
for the use of the lunatic, and until he shall recover his 
reason. To obtain this order application is made at the 
notation department upon the affidavits of the intended 
administrator and the doctor and nurse having the care of 
the lunatic. 

On the lunatic’s recovery the registrar, upon satisfactory 
medical evidence, and with the consent of or upon notice to 
the temporary administrator, will order that the impounded 
grant be re-delivered to the convalescent grantee. 

A person who requires an exemplification of a probate 
or letters of administration searches for the record of the 
grant, for which search he pays a fee of 1s. 

He next orders the exemplification of the clerk of the 
calendars in the registry, and obtains from him the requi- 
site parchment for the exemplification. 

This parchment he takes to the stamping department of 
the Inland Revenue, and has it impressed with a duty 
stamp of the value of 3.. 
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After this he returns the stamped parchment to the 
clerk of the calendars, with a fee of 1/. 1s. for the exem- 
plification. 

In addition to this, if the exemplification includes a will, 
he takes in fees to the extent of 1s, 6d. per folio for engross- 
ing and collating it. 

If letters of administration have to be exemplified, he 
takes in fees to the like extent. 

In due course he receives the exemplification sealed, 
from the clerk of the calendars. 


Duplicate grants of probate or administration are only Duplicate 
issued to the acting executors or administrators (or their Sa ae 
solicitors), and upon their written application. If the 
application is made after the lapse of six months from the 
issue of the original grant, the sanction of the registrar is 
required. 

If a notation of English domicile is required on a grant Notation of 
in order that, under the Confirmation and Probate Act, ase on 
1858, recognition may be given to the grant in Scotland pai 
(pp. 46, 125), the oath must be prepared in accordance 
with Form No. 114 in the Appendix V. 

The domicile of the deceased 1s noted upon the grant. 

A fee of 5s. is charged in respect of the notation on the 
grant. 

If the notation be made after the grant has been issued, 
the executor or administrator makes an affidavit in the 
form given at No. 45, Appendix V., and upon that the 
registrar makes an order. This affidavit is made in dupli- 
cate, one copy being supplied to the Inland Revenue. 

The following are the fees:—A ffidavit, 2s., order, 2s. 6:., 
notation on grant, ds., notation on record, 2s. 6d. 

For the form of order, see Appendix V., No. 189. 

Where the only estate in Scotland is trust property, the Trust pro- 
usual notation of domicile is made either simultaneously fed in 
with the grant or after it has been issued, upon evidence 
of the fiduciary character of the property and that the 
deceased had no beneficial interest in it. 
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_ Reference in the certificate on the grant is made to the 
existence of the Scotch property, and that in respect to it 
the deceased was a trustee only. The value is not stated. 

If an application be made for a notation of domicile, 
in order to obtain the recognition of an English grant 
by a British Consular Court having jurisdiction out of her 
Majesty’s dominions and authorized by an Order in Council, 
or otherwise to give effect to such a representation, pro- 
vided that it bears upon it a statement that the deceased 
was domiciled in England, the registrars will make an 
order for such a notation upon evidence of the domicile and 
the production of a copy of the Order in Council or other 
authority. Fees: filing affidavit, 2s.; order, 2s. 6d.; 
notation, 5s.; noting record, 2s, 6d.; filing copy Order in 
Council, 2s. 6d. 

When a will can be shown by an affidavit of the wit- 
nesses to it to be invalid, the registrar will write his fiat 
thereon, refusing probate. Fees: fiat, ds.; filing affidavit, 
2s.; filing will, if not annexed to affidavit, 2s. 6¢. 

When an executor, to whom power has been reserved, is 
shown by affidavit to have died since the Court of Probate 
Act, 1858, without having proved the will, the registrar 
will grant a certificate of those facts. Tees: certificate, 
ds. 6d.; filing affidavit, 2s. 


PART THE SECOND. 


THE 


COMMON FORM PRACTICE 


OF 
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CHAPTER I. 


JURISDICTION—-MOTIONS IN NON-CONTENTIOUS BUSINESS— 
MOTIONS FOR DECREES OF COURT—~MOTIONS FOR ORDERS 
OF COURT—ATTACHMENTS—-REGULATIONS AS TO MOTIONS 
——NOTICES—-INSTRUMENTS AND AFFIDAVITS TO BE FILED 
—PRESUMPTIVE PROOF OF DEATH——-REQUIREMENTS FOR 
AFFIDAVITS—-APPLICATIONS THROUGH DISTRICT REGIS- 
TRIES—SUBSTITUTED SERVICE--JUSTIFYING SECURITY, 
ETC, 


Tu business of the Court of Probate related solely to the 
granting of probates and of letters of administration, and 
was of two kinds:—non-contentious or common form 
business, and contentious business, in both of which that 


Court had exclusive jurisdiction. (a) 


(a) The exclusive jurisdiction to prove wills of personal estate and 
to grant letters of administration of the personal estate of intestates 
belonged to the Ecclesiastical Courts (except in certain districts, in which 
it was vested in manorial or other lay courts), from some time anterior to 
the reign of Edward I. up to the 11th of January, 1858. It was then, 
by 20 & 21 Vict. 0. 77, transferred to the Probate Court. This statute 
conferred on that Court a further jurisdiction (which did not belong to 
the Ecclesiastical Courts), in respect of devises of real estate (i.¢. of free- 
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This jurisdiction was transferred by the Judicature Acts 
(1878 and 1875), 36 & 87 Vict. o. 66, and 38 & 39 Vict. 
ce. 77, to the High Court of Justice, and under the pro- 
visions of sects. 33 and 34 of the Judicature Act, 1873, it 
is to be administered, until further order, exclusively in 
the Probate, Divorce, and Admiralty Division of the High 
Court. The words relative to the probate business are as 
follows: ‘All causes and matters which would have been 
within the exclusive cognizance of the Court of Probate, 
“ shall be assigned, subject to any rules of Court or orders 
“ of transfer to be made under the authority of this Act, 
“to the Probate, Divorce, and Admiralty Division of the 
“ High Court.” 

Non-contentious or common form business, which con- 
sists in proving wills in common form, and in obtaining 
grants of letters of administration without the sanction of 
a judgment of the Court, is transacted either in the 
London or principal registry of the Probate Division, (a) 
or in the probate district registries. 

There are, however, certain cases in which the principal 
registrars are not allowed by the rules or practice to issue 
a grant in common form, or in which they, acting on their 
own judgment, may decline to issue it without the sanction 
of the Court, and in such cases the application is brought 
before the Judge in Court on motion for his directions and 
decree thereon. In certain cases the district registrars are 
not allowed to issue a grant without an order of the Judge 
or one of the principal registrars. 

The practice of the Probate Division in non-contentious 
business is regulated by what was the practice of the 


hold, copyhold, and customary estate) contained in a will,—disposing 
of personal as well as of real estate.—by making its decrees in a suit 
relating to such will enure for the benefit of all persons interested in 
realty affected by the will as against those who had become or been 
made parties to the suit as directed by the act. 

(a) For convenience, the Division of the High Court of Justice in 
which probate business is transacted will be called in the ensuing pages 
the Probate Division. 
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Prerogative Court of Canterbury as altered by the Court 
of Probate Act, 1857, and by the rules and orders made 
under that act, by the Court of Probate Act, 1858, and 
by the Confirmation and Probate Act, 1858 (21 & 22 Vict. 
c. 56). The rules of procedure and practice established 
by the Judicature Acts extend only to proceedings in an 
action. Cartwright, 1 P. Div. 422. 

Probate business becomes contentious upon a writ of Contentious 
summons being served on a party interested, or supposed Pee 
or claiming to be interested, therein, and continues to be 
contentious until the termination of the action commenced 
by the writ of summons, 

The province of this Part of this Work is to treat of 
so much of the non-contentious business of the Probate 
Division as relates to motions in court, to caveats, to 
citations, and to applications in chambers on summons. 


ip 


Or Motions. 


According to the rules and practice of the Probate 
Division, applications in certain matters should or may be 
made to the Court on motion in non-contentious as well as 
in contentious business. 


—>—. 


Or Motions 1n Non-Contentious Business. 


By the practice of the Probate Division a decree of the Cases where 
Court, which can only be obtained on motion, is required *Sccree ™ 
in the following cases :— requisite. 

1. For a grant of administration to the Solicitor to Decree of ad- 
Her Majesty’s Treasury as nominee of the sovereign jure Pastries 
Corone, or to the Solicitor to the Duchy of Lancaster as to pier aL 

; : : ied u 
nominee of the sovereign jure Ducatds, or to the Solicitor Lancaster or 


to the Duchy of Cornwall as nominee of H. R. H. the eel 
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Prince of Wales jure Ducatts (Solicitor of Duchy v. Next 
of Kin of T. Canning, 5 P. D. 114), on the ground that 
the deceased died a bastard or without known relations, 
and that either the sovereign, or the Duchy of Lancaster 
or the Duchy of Cornwall, where the deceased has died 
domiciled within their respective duchies, is entitled to his 
personal estate, and, therefore, to have a grant of letters 
of administration of the same issued to their nominee. 
The facts in support of the application must be suff- 
ciently set forth in the warrant, or be verified by affidavit. 
Griffith, 9 P. D. 63. 

2. For a general grant of probate or administration to 
a person having an inferior title, in the absence of the 
renunciation of persons having a prior or superior title to 
the grant. 

This is the case where the residuary legatee, or other 
person interested in the residuary estate, applies for letters 
of administration with the will annexed, passing over an 
executor, or where a legatee applies for a like grant, 
passing over the executor, residuary legatee, or other 
parties interested in the residue, or where a creditor of 
the deceased (whose claim is not based on a debt bought 
up after his death: Cole, 3 8. & T. 181; Gilbraith, 3 
L. R. Ir. Ch. D. 164) applies for a grant of administra- 
tion with or without a will annexed, passing over all 
parties interested in the estate under a will or by the 
Statute of Distributions. 

In such cases, when all persons having a superior title 
to a grant have been duly cited to accept it and have not 
done so, the grant may be decreed on motion to a person 
having an inferior title to it. 

For the rule is, that a person having an inferior right to 
a grant of probate or administration can only obtain such 
grant after all persons who have a superior right to it 
have abandoned or waived such right, either by renuncia- 
tion or by failing to appear and take the grant after 
having been cited to appear and accept or refuse it. 
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The effect of an executor renouncing, or on his being The effect of 
renunciation 


cited to take probate of his not appearing and taking it, or non-ap. 


now is, that his right to the executorship wholly ceases, ee a 


and the executorship devolves, as if he had not been take the grant 
under Court 
appointed. of Probate 


See the Court of Probate Act (1857), 5.79. “ Where Acts. 
“ any person, after the commencement of this act, renounces ae a Act 
“ probate of the will of which he is appointed executor or 1857, s. 79. 
“ one of the executors, the rights of such person in respect 
“of the executorship shall wholly cease, and the repre- 
“sentation to the testator and the administration of his 
“ effects shall and may, without any further renunciation, 
“ go, devolve and be committed in like manner as if such 
“ nerson had not been appointed executor.” 

See also Court of Probate Act (1858), 5.16. “ When- Court of 
“ ever an executor appointed in a will survives the testator, : Be rik 
“but dies without having taken probate, and whenever 
“an executor named in a will is cited to take probate, 
“and does not appear to such citation, the right of such 
“ person in respect of the executorship shall wholly cease, 
“and the representation to the testator and the adminis- 
“ tration of his effects shall and may, without any further 
“renunciation, go, devolve and be committed in like 
“manner as if such person had not been appointed exe- 
“ cutor.” 

3. For a grant of administration de bonis non to a party Decreo of ad- 
having a derivative, in preference to a party having a arose 


de bonisnonto & 


direct, title. party having 
a derivative, 


Where the sole next of kin who has taken a grant of in preference 
administration dies, leaving an executor, it is in the dis- /° ie Ley 
cretion of the Court to pass over parties entitled in distri- direct, title. 
bution, provided they have been cited, and to make the 
grant de bonis non to the executor. Carr, 1 L. R. 291; 

Johnson, 7 Li. R. Ir. Ch. D. 1. 

4. For a grant of probate or administration where the eee) of a 

proof of death is presumptive. This arises where the ap- Faison : 


plicant for a grant is unable to comply with the ordinary piped res 
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rule, which requires him to depose in his affidavit to lead 
the grant, to the precise day, month and year on which 
the deceased died, owing to there being no direct evidence 
of his being dead, but only evidence from which his death 
may be presumed to have taken place from his disappear- 
ance at or after a given period, and from the circumstances 
attending such disappearance, or from his not having been 
heard of for a period of seven years or longer by those with 
whom he might reasonably have been expected to com- 
municate, or from his having been on board a ship, which, 
from its non-arrival in port within a reasonable time, from 
the absence of tidings of any of those on board, and from 
other circumstances, is supposed to have foundered at sea. 
See ante, pp. 218—220. 

5. For a grant of probate or administration (with will 
annexed) of a lost will, as contained in a draft or in a copy, 
or of its contents or substance as embodied in an affidavit, 
where the original will has been lost through no default on 
the part of any one interested in the deceased’s estate, and 
it is desired, with the consent of all the parties interested 
in the estate (none of them being minors), to obtain pro- 
bate of the contents of the will as contained in the draft or 
a copy, or of its substance as set forth in an affidavit. 

In other cases of lost wills, the general practice of the 


Court is to require the will, as contained in the draft or 
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copy, or its substance, to be propounded. 

6. For a grant where there is a doubt or a contest as to 
the person to whom the grant ought to issue, or as to 
whether a paper is entitled to probate, or as to whether 
any portion of a testamentary paper ought to be excluded 
from the probate, and the different or contending parties 
consent to the question in doubt or in dispute being deter- 
mined, at any rate in the first instance, on motion. 

7. For a grant, where the principal registrar, to whom 
an application for a grant has been made in the registry, 
or to whom a district registrar has referred for directions, 


_ as to whether a grant should issue, considers that there are 
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difficulties in the matter which ought to be referred to the 
Judge in Court for his directions thereon. 
‘ 8, Fora grant of administration under the 73rd section Decree of ad- 
of the Court of Probate Act (1857), which provides, that Dyitayen 
“ ‘Where a person has died or shall die wholly intestate as section of the 
“to his personal estate, or leaving a will affecting personal ura Act, 
“ estate, but without having appointed an executor thereof 187. 
“willing and competent to take probate, or where the aN 
“ executor shall at the time of the death of such person be 1897, s. 73. 
“ resident out of the United Kingdom of Great Britain 
“and Ireland, and it shall appear to the Court to be 
“ necessary or convenient in any such case, by reason of 
“the insolvency of the estate of the deceased, or other 
“special circumstances, to appoint some person to be 
“the administrator of the personal estate of the deceased 
“or of any part of such personal estate, other than the 
“ person who if this act had not been passed would by law 
have been entitled to a grant of administration of such 
“ personal estate, it shall not be obligatory upon the Court 
“to grant administration of the personal estate of such 
“deceased person to the person who if this act had not 
“passed would by law have been entitled to a grant 
“thereof, but it shall be lawful for the Court, in its 
“ discretion, to appoint such person as the Court shall 
“think fit to be such administrator upon his giving such 
“security (if any) as the Court shall direct, and every 
“such administration may be limited as the Court shall 
66 think fit.” 
Grants have been made under this section in the follow- 
ing classes of cases :— 
(a) To mere nominees and other parties taking no Grants oe 
interest in the estate under very special circumstances : Lene 
To a nominee, who took no interest in the deceased’s 
estate, of parties solely interested therein, and who were 
very old. Hannah Roberts, 18. & T. 64. 
Cases of refusal.—See Richardson, 2 L. R. 244; 40 
L. J. 86; Teague y. Wharton, 2 L. BR. 360; 41 L, 


Grants with- 
out citing 


parties having 
a claim to the 


grant. 
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J. 18; Hak, 3 L. RB. 207; Prosser, 11 Ir. Eq. 
R. 87. 

To the nominee of a married woman, being a legatee to 
her separate use, after the refusal of her husband to join 
in the administration bond. Warren, 1 L. R. 588; a 
L. J. 12; Russell, 11 Ir. Hq. R. 680. 

To the clerk of the guardians of the poor for the use a 
benefit of a pauper lunatic during his lunacy, after the 
usual citations. The Guardians of Mile End v. Findley, 3 
S. & T. 265; 38 L. J. 21. 

To a party alleging a claim against the estate of the 
deceased, where the person entitled to represent the estate 
refused to take the grant. Wensley, 7 P. D. 18. 

(b) Without notice to parties having a claim to the 
grant, and who by the practice should be cited : 

To the guardian elected by three minors, where the 
eldest child (who was of age) was abroad, and had no 
notice. Burgess, 48. & T. 188; 32 L. J. 158. 

To the guardian elected by minors for their use and 
benefit, without requiring the renunciation or citation of 
their next of kin, who were in Australia, where the 
property was small. Hagger, 38. & T. 65; 32 L. J. 96. 

To paternal aunt of minor, as elected testamentary 
guardian, the executor being in Brazil, one of the next of 
kin having renounced, and the other being in Australia, 
there being urgent need of an immediate grant to prevent 
foreclosure of a mortgagee of a reversionary interest in 
consols. Buatterbee, 14 P. D. 39. 

To a stranger elected guardian by three minors without 
citing their next of kin, the testator having directed that 
no relative of his should be appointed a trustee of his will, 
and of the next on their maternal side, one being resident 
in Paris and the address of the other being unknown. 
Webb, 13 P. D. 71. 

To the next of kin, without citing an absconding 
administrator, who had obtained a grant of administration 
as creditor, had satisfied his own debt, and could not be 
found. A personal representative of the estate being 
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required in Chancery, the Court revoked the creditor’s 
grant, and made a new one to the next of kin. Bradshaw, 
13 P. D. 181. 

To a specific legatee, where after payment of debts and 
legacies, there remained no residue, without citing the 
residuary legatee resident in a colony, who had taken no 
notice of letters sent to him suggesting his renunciation 
under the circumstances. Wilde, 13 P. D. 1. 

To the guardian of persons entitled in distribution, 
where the next of kin, who had a prior claim to the grant, 
was in America, and could not be found. John Sce, 4 
P. D. 86; 48 L. J. 70. 

To the nominee of a married woman living separate 
from her husband, as residuary legates, she being entitled 
under her marriage settlement to such residue for her 
separate use, without notice to her husband. Pine, 1 L. R. 
888; 86 L. J. 95; Maychell, 4 P. D. 74; 47 LJ. 31. 

(c) Immediate grants, guast per saltum : 


Where a person had not been heard of for seven years, pa 


and his sole next of kin died within the seven years, ad- 
ministration of his estate was granted direct to the person 
who was his next of kin at the end of the seven years. 
Peck, 28. & T. 506. 

Where the father of the deceased had deserted his wife 
for twelve years, and had not been heard of for seven years, 
administration was granted direct to the wife as mother of 
the deceased. Smith, 28. & T. 508; 31 L. J. 182. 

(d) Where the issue of the grant was urgent : 


To the person authorized by a power of attorney to urgency. 


manage the property of a party who was abroad, and 
was interested in the deceased’s estate, and it was not 
known when she would return. scot, 48. & T. 186; 28 
L. J. 17, 

To the father-in-law of the party entitled, who was in 
Australia, for his use and benefit. Jones, 18. & T. 18; 
av L. J. 17. 

(ce) In pursuance of an agreement between two claimants. 

U2 
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There were two claimants to the estate as next of kin.: 
The kinship of one was doubtful. The parties agreed to 
divide the estate, the one whose kinship was doubtful 
taking the grant. Administration decreed to the latter. 
Minshull, 14 P. D. 161. 

9, For a grant de novo, owing to the incapacity of one’ 
of the personal representatives. 

Where one of several executors or administrators, who’ 
have taken a joint grant, has become lunatic, the Court 
will call in and revoke this grant, and issue a grant de novo 
to the sane executors or administrators. Phillips, 2 Add. 
3880; Newton, 3 Curt. 428; Marshall, 1 Curt. 297. 

10. For a limited grant to a person entitled to a general 
grant. | 

No person entitled to a general grant of administration 
of the personal estate and effects of the deceased will be 
permitted to take a limited grant, except under the direc- 
tion of the Judge. It. 30, N.-C. 

1i, For a grant of administration limited to a trust 
estate, which would pass under a general- grant. 

It sometimes happens, that, when a personal representa- 
tion to the deceased is required in respect of an estate of 
which he was trustee, there is a difficulty in inducing per- 
sons, who, as executors, trustees, or as possible beneficiaries, 
are entitled to a general grant to take such grant, and 
although the party interested in the trust fund would him- 
self, upon the persons having a prior title renouncing, or 
failing after being cited to take the grant, be entitled to a 
general grant, yet, as his taking a grant in such form 
would involve him in the responsibility of administering 
the deceased’s goneral estate, which he may be anxious to 
avoid, the Court may in such case decree a grant of admi- 
nistration to issue to the cestui gue trust or to his nominee, - 
limited to the particular trust property on the parties 
having a prior right to a general grant renouncing, or 
having failed on being cited to accept the grant. 

12. For a limited grant, owing to the incapacity of a 


limited during Guly-constituted personal representative. 
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© Where an executor or administrator has become lunatic Inacy of 


after taking the grant, on the principle of necessity, a 
temporary administration will be granted without revoking 
the former grant during the incapacity of the personal 
representative. Binficld, 1 Lee, 625; Evans v. Tyler, 2 
Roberts. 184; Espinasse, 8 L. R. Ir. Ch. D. 185. 

A grant of administration decreed to a next of kin of 
deceased during lunacy of administrator (Cooke, (1895) 
P. 68); and to a residuary legatee for life during inca- 
pacity of executor. Ponsonby, (1895) P. 287, 

_ 18. For grants limited to a particular subject. 

“Tamited administrations are not to be granted unless 


executor or 
administrator, 


Decree of ad- 
ministration 
limited to a 


“every person entitled to the general grant has consented area 


“or renounced, or has been cited and failed to appear, 
except under the direction of the Judge.” RK. 29, N.-C. 
By the practice of the Prerogative Court a grant limited 
to the only portion of an estate left unadministered issued 
without a renunciation or citation. In such a case by the 
present practice the application is reported by the regis- 
trar to the Judge, and the grant issues under the direction 
of the Judge without a motion. In all other cases, except 
where the partics entitled to the general grant havo re- 
nounced or consented, the Court must be moved for a 
limited grant. 

(a) Administration de bonis non with will annexed was 
decreed to a legatee, limited to receive a legacy in the 
funds and the dividends duo thereon, the chain of execu- 
torship having been broken, and the person entitled to the 
general grant de bonis non being in Italy and not expected 
to return for some years. Steadman, 2 Hagg. 59. 

_ (b) Administration to the agent of a foreigner limited 
to substantiate proceedings in Chancery for the recovery 
of a debt, and to the receipt of the debt. Zhe Elector of 
Hesse, 1 Hagg. 93; Harris v. Milburn, 2 Hagg. 63; 
Dodgson, 18. & T. 259. 

_ (c) Administration to a creditor limited to filing a bill 
in equity, the party entitled to the grant being in India, 


ubject. 


294 


Decree of a 
temporary ad- 
ministration 
under 38 Geo, 
8, ¢. 87. 


38 Geo. 3, 
6. 87, 8. 1. 


The Court of 
Probate Act, 
1867, 8. 74. 


MOTIONS. [PART It. 


and not having been duly cited. Woolley v. Green, 3 
Phill, 314. 

14, For a temporary grant of administration for a special 
purpose (e.g., to bring an action, or to obtain payment of a 
specific sum, &c.) during the absence out of the jurisdiction 
of her Majesty’s High Court of Justice of an executor or 
administrator to whom a grant has already issued. 

The jurisdiction to make such a grant in any case was 
conferred on the Ecclesiastical Courts by 38 Geo. 8, 0. 87, 
but limited to the case of the absence of an executor, and 
to the purposes of becoming party to a bill in equity, and 
of carrying the decrec in the suit in equity into effect. 

The words of sect. 1 of this Act are “That at the expi- 
“ration of twelve calendar months” (which means at or 
after the expiration of that period: Ruddy, 2 L. R. 330; 
41 L. J. 63) “from the death of any testator, if the exe- 
“cutors or executor, to whom probate of the will shall 
“have been granted, are or is then residing out of the 
“ jurisdiction of his Majesty’s Courts of law and equity 
“ (see Hannay vy. Taynton, 2 Add. 505; Jouct, Ib. 504), it 
“shall be lawful for the Hcclesiastical Court, which hath 
“granted probate of such will, upon the application of 
“any creditor, next of kin, or legatee, grounded on the 
“ affidavit hereafter mentioned, to grant such special 
“ administration as hereinafter is also mentioned; which 
“ administration shall be written or printed upon paper or 
“parchment, stamped only with one five shilling stamp, 
“and shall pay no further or other duty to his Majesty, 
* his heirs, or successors.” 

By the Court of Probate Act (1857), s. 74, this juris- 
diction was extended to the case of the absence of a 
person who had taken administration with or without a 
will annexed, 

See sect. 74: “The provisions of an Act passed in the 
“ thirty-eighth year of his late Majesty King George the 
“third, chapter eighty-seven, shall apply (in like manner) 
“to all cases where letters of administration have been 
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“ granted, and the person to whom such administration 
“ shall have been granted shall be out of the jurisdiction 
“ of her Majesty’s Courts of law and equity;” and by the 
Court of Probate Act (1858), s. 18, this jurisdiction was 
extended to the case of all executors and administrators, so 
as to be applicable to the case of the absence of an executor’s 
executor (Grant, 1 P. Div. 485; 45 L. J. 88; see also Collier, 
28. & T. 444; 31 L. J. 63), and also to cases where it was 
not intended to institute proceedings in Chancery. 

An administrator de bonis non being permanently resident 
in America, the Court granted to the nominee of the plain- 
tiffs in a suit in Chancery for the administration of the 
testator’s real and personal estate administration de bonis 
non limited to the purpose of making him defendant in the 
Chancery suit. Colcleugh, 19 L. BR. Ir. 285. 


“The provisions of an act passed in the thirty- eighth ¢ Co 
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“year of George the third, chapter eighty-seven, and of 1858, g. 18. 


“<The Court of Probate Act,’ shall be extended to all exe- 
“ cutors and administrators residing out of the jurisdiction 
“ of her Majesty’s Courts of law and equity, whether it be 
“ or be not intended to institute proceedings in the Court 
“ of Chancery, and to all grants made before and subse- 
“ quently to the passing of the last-mentioned act, and it 
“shall be lawful to alter the language of the grant pre- 
“ scribed by the first-named statute so as to make it apply 
“to grants made in the Court of Probate under the said 
“ last-mentioned act.” 

Upon the death or return of the executor or administrator, 
the authority of the special administrator continues until 
the purpose for which he was appointed has been effected, 
unless the general personal representative of the deceased 
will take the further steps necessary to effect the purpose, 
as by being made a party to the action (if any) in question 
(Taynton v. Hannay, 3 Bos. & Pul. 26), when the special 
administrator after accounting will be entitled to his costs 
and to an order for his discharge, and the grant will be 
revoked. Rainsford v. Taynton, 7 Ves. 466. See the 
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Court of Probate Act, 1857, sect. 75:—“ After any grant 
“ of administration, no person shall have power to sue or 
“ prosecute any suit, or otherwise act as the executor of 
“the deceased as to the personal estate comprised in or 
“ affected by such grant of administration, until such 
“ administration shall have been recalled or revoked.” 

15. For a grant of administration ad bona colligenda 
defuncti, owing to the impossibility, under the special 
circumstances of the case, of the Court constituting a 
general personal representative in sufficient time to meet 
the necessities of the estate. Such grants have recently 
been made in the following cases :— 

(a) To a creditor limited to collect the personal estate 
of the deceased, to give receipts for his debts on the pay- 
ment of the same, and to renew the lease of his business 
premises which would expire before a general grant could 
be made. Clarkington, 2 8. & T. 380; Stewart, 1 L. R. 
727, | 

(b) To the owner of a ship to realize and collect the 
property of a foreigner, who had died on board his ship, 
during his passage from America to London—possessed of 
bills of exchange drawn on merchants in Liverpool—there 
being a difficulty in communicating with the deceased’s 
relations in the Southern States of North America, owing 
to the blockade of the Southern ports. Wykoff, 3 8. & 
T. 20. 

(c) To a creditor of a deceased schoolmaster, whose 
relations (if any) were foreigners and unknown, to collect 
the personal estate, give discharges for debts, and dispose 
of the goodwill of the school. Schwertpeger, 1 P. Div, 
424, 

(d) To a creditor, where the deceased had died without 
any known relation, and it was impossible to ascertain 
whether, if ever married, her husband had survived her, 
upon the affidavit of the solicitor of the creditor that they 
were informed and believed that she died a widow and 
intestate. Ashley, 15 P. D. 120. . 
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_ 16. For the revocation of probate or of letters of ad- Decree of 

. 8 a e < ti 
ministration, obtained on an erroneous suggestion, or per fiokain oF ad: 
incuriam, unless the parties interested consent to a regis- ministration. 
trar’s order of revocation. 

17, For a grant of probate or administration in cases Decree of 
where the registrar has declined to issue it, or where the atari 
applicant prefers to take the opinion of the Judge in the in cases of 
eater difficulty. 
first instance. 


By the practice of the Probate Division an application Orders of 
on motion is required to obtain an order of Court in the ;Wn" 
following cases :-— 

1. For an order for the reduction of the penalty of the Orders for 
usual administration bond, or to enable sureties to the eau ieee 


bond to be dispensed with, or to limit the lability of a le 
surety to a part of the sum under which the estate is dispensing 
sworn, or to allow a substitute to execute the bond instead ero 
of the administrator, under the Court of Probate Act limiting their 
(1857), ss, 81, 82 and 83. See Part [. pp. 101, 102. pa 
(1.) Cases of reduction of the administration bond : 
An intestate left 8,000. and 45/. of debt, and the sole 
party entitled was his mother, a foreigner, who was unable 
to secure the usual sureties. Bond in a penal sum of 100/. 
accepted. Gent, 18. & T.54; 27 L. J. 37. 
Where administration was granted to enablo a personal 
representative to execute a release to a trustee under a 
marriage settlement, the property was allowed to be sworn 
under a nominal sum of 20/. Stacpoole, 28. & T. 316; 
30 L. J. 191. 
Where an estate having been partly administered, and 
the grant having expired, another grant and bond being 
required, the Court accepted a bond for the reduced value 
of the estate. Halliwell, 10 P. D. 198, 
(2.) Sureties dispensed with : 
Where the deceased’s estate had been transferred to the 
Accountant-General of the Court of Chancery, and would 
be administered by that Court. Cleverley v. Gladdish, 2. - 
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8. & T. 835; 31 L. J. 58; Maria De la Farque, 28. & T. 
631; 31 L. J. 199. 

(3.) Liability of surety limited : 

A. separate bond has been accepted for further assets, 
where administration was taken out under 20,0007, and 
the usual bond given, and a further sum from a bankrupt 
estate had become payable to the deceased’s estate, which 
made it necessary to swear the property under 25,0002, a 
separate bond in a penalty of 10,000/. was ordered to be 
accepted. Weir, 18. & T. 506. 

Where a cessate grant was required for 300/.,, the only 
property not distributed under the original grant having 
been sworn under 3,000/., a bond in a penalty of 600/, 
was ordered to be accepted. Sozard, 3 8. & T. 173. 

Where an administrator durante minoritate had mis- 
applied part of the estate, a bond for double its reduced 
value was ordered to be accepted. Halliwell, 10 P. D. 
198. 

Where the property was large, 100,000/. having been 
bequeathed to the widow, the administratrix, absolutely, 
the debts being small, the security was reduced to 150,0002,, 
to be made up of any number of bonds. arie, 10 P. D. 
196. 

(4.) A substitute allowed to execute the bond for the 
administrator : 

Where the administrator was in Japan, and a consider- 
able sum of money had become payable to the estate 
under an order of the Court of Chancery, the Court 
allowed another person to file an affidavit as to the increase 
of the property, and to execute the bond in the place of the 
administrator, on the understanding that he should as 
soon as possible execute a similar bond. toss, 2 P. D. 274. 

2. For an order for the production in the principal or 
in a district registry of any testamentary paper against 
any person, not a party to an action, who can be shown to 
have such paper in his possession or under his control. 

There are two modes of compelling a person to produce 
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and bring into the registry any testamentary instrument 
shown by affidavit to be in his possession or under his 
control : 

(1.) By a subpona, issued by one of the principal regis- Subpona 
trars, under the provisions of the Court of Probate Act delta - 
(1858), 8. 23, and Rule 73, which is the simplest and ‘esistrar. 
usual mode adopted. 

Sect. 23. “It shall be lawful for a registrar of the Court of 
“ principal registry of the Court of Probate, and whether tes ae 
“ any suit or other proceeding shall or shall not be pending 
“in the said Court, to issue a subpona requiring any Registrar 
“person to produce and bring into the principal or any Sothcnas to 
“ district registry, or otherwise, as in the said subpoena produce 
“ may be directed, any paper or writing being or purport- PP" = 
“ing to be testamentary, which may be shown to be in 
“the possession, within the power, or under the control 
“of such person; and such person, upon being duly 
“ served with the said subpoona, shall be bound to produce 
“ and bring in such paper or writing, and shall be subject 
“ to the like process of contempt in case of default as if he 
“had been a party to a suit in the said Court, and had 
“been ordered by the Judge of the Court of Probate to 
“ produce and bring in such paper or writing.” 

The following are the rules in force relating to subpoonas 
to bring in testamentary papers :— 

“ Any person bringing in a will or testamentary paper, Subpena to 
“in obedience to a subpoena, is to take it in the first beateineutacy 
“instance to the clerk of the papers, who will prepare a Papers. 
“minute to be signed by the registrar to whom the will 
“ or paper brought in is to be delivered, and the registrar 
“will sign the minute recording the delivery thereof.” — 

R. 84. 

“The minute is to be entered in the book of registrar’s The minnte to 
“ minutes in the usual manner; and the fee for the entry, hope : 
“and a further fee for filing each testamentary paper, will o ee 
“then be payable. If these fees should not be paid by tary paper. 

* the person bringing in the will or paper, the same are to 
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“be charged to the person who may first apply to the 
“ clerk of the papers to make use of the will or papers so 
“brought in. In case the person bringing in a will or 
“testamentary paper may desire to have a voucher for its 
“ delivery into the registry, he may take an office copy of 
“the minute on paying the usual fee for the same.”— 
R, 865. 

“ Any person served with a subpoena to bring in a testa- 
“mentary paper is at liberty to enter an appearance on 
payment of the usual fees, if he thinks fit to do so.”— 
R. 86. 

“The time fixed by a warning or a citation for entering 
“an appearance, or by a subpoona to bring in a testamen- 
“tary paper, shall, in all cases, be exclusive of Sundays, 
“ Christmas Day, and Good Friday.”—R. 87. 

(2.) By motion in Court supported by affidavit. 

By the Court of Probate Act (1857), s. 26: “The Court 
“ of Probate may, on motion or petition, or otherwise, in 
“a summary way, whether any suit or other proceeding 
“shall or shall not be pending in the Court with respect 
“to any probate or administration, order any person to 
“ produce and bring into the principal or any district 
“registry, or otherwise as the Court may direct, any 
“ paper or writing being or purporting to be testamentary, 
“ which may be shown to be in the possession or under the 
“ control of such person; and if it be not shown that any 
“such paper or writing is in the possession or under the 
“ control of such person, but it shall appear that there are 
“ reasonable grounds for believing that he has the know- 
ledge of any such paper or writing, the Court may direct 
“ such person to attend for the purpose of being examined 
“in open Court, or upon interrogatories respecting the 
“same, and such person shall be bound to answer such 
“ questions or interrogatories, and, if so ordered, to pro- 
“duce and bring in such paper or writing, and shall be 
“ subject to the like process of contempt in case of default 
“in not attending or in not answering such questions or 
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“ interrogatories, or not bringing in such paper or writing, 
“as he would have been subject to in case he had been a 
“ party to a suit in the Court, and had made such default: 
“ and the costs of any such motion, petition or other pro- 
“ ceeding shall be in the discretion of the Court.” 

' R. 73, “ Applications for an order for the production of 
“ papers or writings purporting to be testamentary may 
“ be made to the Judge, by motion or by summons, when 
“a suit is pending, and by a motion upon affidavit when 
“no suit is pending. If it can be shown that a testamen- 
“tary paper is in the possession, within the power, or 
“under the control of any person, a subpocna for the pro- 
“duction of the same may be obtained by a registrar’s 
“ order, founded on an affidavit.” 

3. For an order for the examination in Court, or upon Order for ex- 
interrogatories, or before a commissioner appointed by the ¢o1 aawiee 
Court (Banfield v. Pickard, 6 P. D. 38), of a person who oF contents of 

stamentary 
appears to have knowledge of the contents of a testamen- paper. 
tary paper, when it cannot be shown that he has it in his 
possession or under his control, see axte, p. 300, and the 
Court of Probate Act (1857), s. 26, and r. 78. 


4, For an order for attachment for contempt of Court Orders for 
attachment in 


in a matter arising in non-contentious business. non-conten- 
An application for attachment in contentious business “ous business. 
In contentious 


may be made against a party to an action by another jusinoss, 
party to the action, either by a motion or on summons. Under 
But if the application is made in consequence of non-com- one rie 
pliance with an order or judgment for the payment of a 

sum of money, it comes within sect. 5 of the Debtors 

Act, 1869 (82 & 33 Vict. c. 62), and must, whether in 
contentious or non-contentious business, be made on 

summons. 

The Court of Probate had power to attach persons for 
non-compliance with certain orders of Court made in non-’ 
contentious as well as in contentious business, in like 
manner as the Court of Chancery had, by the Court of 
Probate Act (1857), ss. 24 and 25. 
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Rect. 24. “The Court of Probate may require the 
“ attendance of any party in person, or of any person 
“ whom it may think fit to examine or cause to be examined 
“in any suit or other proceeding in respect of matters or 
“ causes testamentary, and may examine or cause to be 
“examined upon oath or affirmation, as the case may 
“require, parties and witnesses by word of mouth, and 
“may, either before or after or with or without such 
“ examination, cause them or any of them to be examined 
“on interrogatories, or receive their or any of their affi- 
“ davits or solemn affirmations, as the case may be; and 
“the Court may by writ require such attendance, and 
“order to be produced before itself or otherwise any 
“ deeds, evidences, or writings, in the same form, or nearly 
“as may be, as that in which a writ of subpena ad testi- 
“ ficandum, or of subpana duces tecum, is now issued by 
“any of her Majesty’s superior Courts of Law at West- 
‘‘ minster, and every person disobeying any such writ shall 
‘be considered as in contempt of the Court, and also be 
“ liable to forfeit a sum not exceeding one hundred pounds.” 

Sect. 25. “The Court of Probate shall have the like 
“ powers, jurisdiction, and authority for enforcing the 
“attendance of persons required by it as aforesaid, and 
“for punishing persons failing, neglecting or refusing to 
“produce deeds, evidences, or writings, or refusing to 
“ appear or to be sworn, or make affirmation or declara- 
“tion, or to give evidence, or guilty of contempt, and 
“ generally for enforcing all orders, decrees and judg- 
“ ments made or given by the Court under this act, and 
“ otherwise in relation to the matters to be inquired into 
“ and done by or under the orders of the Court under this 
“ act, as are by law vested in the High Court of Chancery 
“for such purposes in relation to any suit or matter 
“ depending in such Court.” 

A Judge of the Probate Division is empowered to issue 
an attachment for non-compliance with a decree or order 
of the Court or Judge by Order XLII. rr. 4, 5, 6. 
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An attachment is a writ directed to the sheriff or other 
officer of the county or jurisdiction wherein the party 
against whom the writ is issued is likely to be found, to 
have him before the Court to answer for his contempt. 
1 Dan. Prac. 5th ed. pp. 387, 907. 
A writ of attachment may be issued in the following Attachment 


— for recovery 
CASeS : | forever 
(1.) To enforce a judgment or order for the recovery of ~ than 
any property other than land or money. aad 


“A judgment for the recovery of any property other 
“ than land or money may be enforced : 
“ By writ for the delivery of the property ; 
“ By writ of attachment ; 
“ By writ of sequestration.” Order XLIT. 1, 6. 
(2.) To enforce a judgment or order requiring the per- Attachment 
formance of any act other than the payment of money, or eee 


the non-performance of any act. or non-per~ 
° ee OrMivN0CO O 
“ A judgment requiring any person to do any act other an act. 


“than the payment of money, or to abstain from doing 
“ anything, may be enforced by writ of attachment, or by 
“committal.” Order XLIT. r. 7. 

(3.) To enforce an order for the payment to any person, Attachment 
or for the payment of money into Court where such money octecsaer 


is money which a trustee or a person acting in the fiduciary moncy held 
a person 
character of a trustee has been ordered to pay, or costs re Bi be 


which a solicitor has been ordered to pay for misconduct ™ 4 fiduciary 
: a character, or 
as such, or money which a solicitor has been ordered to pay of costs 
in his character of an officer of the Court. General Orders cea hy a 
of Chancery, Jan. 1870, rule 7. solicitor for 
An attachment issued to enforce the payment into Court peeries 
by an administratrix of money received by her under the 
administration, after the letters of administration had 
been called in and a will of the deceased’s propounded. 
Tinnuchi vy. Smart, 10 P. D. 184. 
“A judgment for the recovery by, or payment to, any Ord. XLII. 
“ person of money, may be enforced by any of the modes ™ * 


; ; Jud 
“by which a judgment or decree for the payment of prey ie 


money. 
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“ money of any Court whose jurisdiction is transferred by 
“ the said act might have been enforced at the time of the 
“ passing thereof.” Order XLII. r. 3. 

“A judgment for the payment of money into Court 
“ may be enforced by writ of sequestration, or in cases in 
“which attachment is authorized by law, by attachment.” 
Order XLII. r. 4. 

(4.) To enforce an order or judgment “ for the payment 
“ of any debt, or the instalment of any debt due in pursu- 
“ance of any order or judgment of the Court, by com- 
“ mitting the party to prison for a term not exceeding six 
“weeks, or until payment of the sum due, where it is 
“ proved to the satisfaction of the Judge that the person 
“ making default either has or has had since the date of 
“the order or judgment the means to pay the sum in 
“ respect of which he has made default, and has refused or 
“ neglected, or refuses or neglects to pay the same. 

“Proof of the means of the person making default may 
“bo given in such manner as the Court thinks just; and 
“for the purposes of such proof the debtor and any 
“ witnesses may be summoned and examined on oath, 
“ according to the prescribed rules, 

“ Any jurisdiction by this section given to the superior 
“ Courts may be excrcised by a Judge sitting in Chambers 
“ or otherwise, in the prescribed manner. 

“For the purposes of this section any Court may direct 
“any debt due from any person in pursuance of any order 
“or judgment of that or any other competent Court to be 
“ naid by instalments, and may from time to time rescind 
“ or vary such order. 

“Persons committed under this section by a superior 
“Court may be committed to the prison in which they 
“ would have been confined if arrested on a writ of capias 
“ad satisfaciendum ; and every order of committal by any 
“superior Court shall, subject to the prescribed rules, be 
“ issued, obeyed, and executed in the like manner as such 
“ writ. 
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“ No imprisonment under this section shall operate as a 
“ satisfaction or extinguishment of any debt or demand or 
“cause of action, or deprive any person of any right to 
“take out execution against the lands, goods, or chattels 
* of the person imprisoned, in the same manner as if such 
“imprisonment had not taken place.” 

A. motion or summons for attachment should be sup- 
ported— 

(1.) By an affidavit of personal service of the judgment 
or order in question on the party to be attached, or of 
substitutional service, if leave has been obtained for substi- 
tutional service. 

(2.) By an affidavit of non-compliance by the party to 
be attached with the judgment or order. 

(3.) By an affidavit of service of notice of motion on the 
party, or upon his solicitors on the record. Browning v. 
Sabin, 5 Ch. Div. 511, M. R. 

(4.) By notice to the party to be attached of the in- 
tended application. Baigent v. Baigent, 1 P. Div. 421. 

The application for an attachment should include an 
application for the costs of the attachment, as the applicant 
will have to pay the costs of a subsequent application for 
such costs, -Abud vy. Riches, 2 Ch. Div. 528. 


It is a matter for the discretion of the Judge to deter- Order discre- 


10n » nO 
mine as to whether the order shall or shall not issue, and appcal from 
Judge’s 


from his decision there is no appeal. Ashwell v. Outram, sO-8° § 


® Ch. Div. 948. 
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Thus it is provided by sect. 1 of the Debtors Act, 1878 Poviors Act, 


(41 & 42 Vict. c. 54), “That in any case coming within 
“the exceptions numbered 3 and 4 in the 4th section of 
“the Debtors Act, 1869” (viz. in case of “default by a 
“trustee or person acting in a fiduciary capacity, and 
“ordered to pay by a Court of equity any sum in his 
“ possession or under his control,” or in “case of default 
“by an attorney or solicitor in payment of costs when 
“ ordered to pay costs for misconduct as such, or in pay- 
X 


1878, 8 
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“ ment of a sum of money when ordered to pay the same in 
“ his character of an officer of the Court making the order’’), 
“ any Court or Judge making the order for payment, or 
“having jurisdiction in the action or proceeding in which 
“the order for payment is made, may inquire into the 
“ case, and (subject to the provisoes contained in the said 
“ sections respectively) may grant or refuse, either abso- 
“lntely or upon terms, any application for a writ of 
“ attachment, or other process or order of arrest or im- 
 prisonment, and any application to stay the operation 
“ of any such writ, process or order, or for discharge from 
“ arrest or imprisonment thereunder.” 

The regulations to be complied with preliminary to the 
issue of the writ, are given in Order XLII. rv. 11, 12, 13, 
14, and Forms in Appendix G. and H. 

The writ must be prepared by the party at whose in- 
stance the order has been obtained, and must be either 
written or printed on parchment, and should have a left- 
hand margin of sufficient width to admit of the stamp and 
the official seal (Chancery Order ILI. rule 1; Dan. Prac. 
388), “and shall be taken to the registry with an office 
“copy of the order, and when approved and signed by 
“one of the registrars, shall be sealed with the seal of the 
“Court.” R. 108. 

The sheriff, after delivery of the writ to him, upon find- 
ing the party to be attached, must arrest him and lodge 
him in prison, or if he is already in prison, he must lodge 
a detainer against him, and the person at whose instance 
he has been attached may leave him in prison until he has 
cleared his contempt, and obtained his discharge. Dan. 
Pr, 390—3893, and 999. 

The sheriff should within a reasonable time after the 
delivery of the writ to him return the writ, and if he does 
not make a return, he may be compelled to do so on the 
party at whose instance the attachment issued for that 
purpose apolying to the Court on motion. 
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The following are the forms of the returns to be indorsed Forms of 
on the writ :— ee 
“T have attached the within-named C. D., whose body txeoution of 
“ remains in Her Majesty’s gaol for my county of as 
“ under my custody. 


“The answer of X. Y., Esquire, Sheriff.” 


“T have attached the within-named OC. D., as within I 
“am commanded, whose body I have ready. 
“The answer of X. Y., Esquire, Sheriff.” 


“The within-named ©. D. is not found within my 
“ bailiwick. 
“The answer of X. Y., Esquire, Sheriff.” 


Where this last return is made the party at whose 
instance the attachment issued may either issue an attuch- 
ment into another county, or he may obtain an order for 
the serjeant-at-arms to arrest the defendant. Gen. Ord. 

Jan. 1870, rule 6; Dan, Pr. 895, 418, 910. 

The application for an order for the serjeant-at-arms is 
ex parte by motion supported by the production of the 
attachment and the sheriff’s return. Dan. Pr.910. “Tho 
“ registrar will upon registration draw up the order and 
“ deliver it to the serjeant-at-arms or his deputy.” Cons. 

Order XXXII. 

The following is the form of the order for a warrant to Form of order 
the serjeant-at-arms on a return on est inventus (Gen. Ord. ("Warrant 
7th Jan. 1870, rule 6) :— serjeant-at- 

“Whereas by the decree (judgment or order) dated o> 
“ it was ordered now upon motion by counsel who 
“ alleged that an attachment issued against the said C. D. 

“ for not, &e. (state default), directed to the sheriff of 
“and that the sheriff hath returned non est inventus 
“therein, and upon reading the decree, &c., writ and 
“return, this Court doth order that the serjeant-at-arms 
“attending this Court do apprehend the said C. D. and 
“bring him to the bar of this Court to answer his said 
“contempt; and thereupon such further order shall be 
x2 
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“made as shall be just.” See Seton’s Forms, 4th eéd., 
p. 1672. 

Form of Lord © The serjeant-at-arms then obtains the Lord Chancellor’s 

Chancellor's warrant, which is in the following form :— 

eee “Whereas by an order bearing date the day 

“ of , made in a certain action wherein A. B. is 
“ plaintiff and C. D. is the defendant, it was ordered that 
“ the tipstaff do apprehend the defendant O. D., and bring 
“ him to the bar: These are therefore, in pursuance of the 
said order, to will and require you forthwith upon receipt 
hereof to make diligent search and inquiry after the said 
“ C. D., and wheresoever you shall find him to arrost and 
“ apprehend him and bring him to the bar of this Court, 
“to answer his contempt in the said order mentioned ; 
“ willing and requiring all and singular mayors, sheriffs, 
justices of the peace, bailiffs, constables, jailors, head- 
“ boroughs, and all other Her Majesty’s officers and loving 
“ subjects, to be aiding in the execution of the premises, as 
“they tender Her Majesty’s service, and will answer the 
“ contrary at their peril, and this shall be your warrant. 
“ Dated this day of 1S: 
rT} 





“To Mr. X. Y., the tipstaff attending the 
“Chancery Division of the High Court 
“of Justice, or his deputy.” 

If the tipstaff arrests the party to be attached he should 
bring him to the bar of the Court, and the applicant must 
move that he be turned over to the Holloway Prison. 
This order is of course. Upon the order being made the 
party attached is conveyed to prison,—where he may be 
left until he clears his contempt. See “Seton on Decrees.” 

If the tipstaff finds the party to be attached in prison, 
he may be left there until he has cleared his contempt. 

A writ of attachment, if unexecuted, remains in force 
for one year only from the date of its issue: Ord. XLII, 
r. 20. For practice as to renewal and execution of writs, 


see Ord. XLITL., rr. 20, 34. 
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The party attached may apply for his or her discharge eLrianiee 
to the Judge, if the Court be then sitting; if not, then to of the eee 
one of the registrars, who, for good cause shown, shall have attached. 
power to order such discharge (Rule 109) on three grounds: 
either upon the ground that the attachment was irregular 
and ought not to have issued, or that the party attached 
has cleared his contempt, or that he is entitled to be dis- 
charged under sect. 4 of the Debtors Act, 1869, without 
having paid the sum ordered, by reason of his having been 
in prison for the contempt for one year. 

An application for a discharge on the ground of irregu- 
larity in the proceeding should be supported by an affidavit 
of the facts upon which it is founded, and the party at 
whose instance the applicant was attached should have 
notice of the application. 

When the act to be done was a payment of money into 
Court, or the filing of an affidavit, the application for a 
discharge is ex parte by motion, and must be supported by 
a certificate of the proper officer of the Court of the per- 
formance of the act. 

Thus sect. 5 of the Debtors Act, 1869, provides that Sect, 5 of the 

ebtors Act, 
“ Any person imprisoned under this section shall be dis- 1869, 
“charged out of custody upon a certificate, signed in the 
“prescribed manner, as to the effect that he has satisfied 
“ the debt or instalment of a debt in respect of which he 
“was imprisoned, together with the prescribed costs (if 
“any).” 

In other cases the application is by motion on notice to 
the party who issued the attachment, and, unless he con- 
sents, it should be supported by an affidavit of compliance 
with the judgment or order, or in cases within sect. 4 of 
the Debtors Act, 1869, of the lapse of a year since the 
imprisonment commenced. 

Upon the person attached clearing his contempt, he Party 
cannot be detained in custody for non-payment of the arene 
-costs of his contempt. Part of the order for his discharge custody 


for costs of 


will be, that he pay the costs of his contempt and of the attachment. 
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‘ application to discharge him, leaving the other party to 
enforce payment of such costs in the usual manner. Jach- 
son v. Mawby, 1 Ch, Div. 86, 
# 
Reeunations as to Motions. 
Timeforhear- The Court hears motions by counsel every Tuesday 


ee during the Sittings at 12 p.m. 
During the Long Vacation the registrars sitting for the 
Judge hear motions by counsel every Wednesday fortnight 
at 12 p.m. 
Cases and Papers for motions are required to be left in the principal 


papers for 


Patcna: registry with the clerk of the papers before 2 o’clock p.m. 
on the Thursday previous, if the motion is to be made in 
Court ; and before 2 p.m. on the Saturday previous, if the 
motion is to be made before the registrars in the Long 


Vacation. 
Instructions Cases for motion and all affidavits and notices should be 
eke for © headed “In the goods of A. B., deceased.” 
motion. “Cases for motion are to set forth the style and object 


“ of, and the names and descriptions of, the parties to the 
“action or proceeding before the Court; the proceedings 
‘ already had in the action, and the dates of the same; the 
“ nrayer of the party on whose behalf the motion is made, 
“and briefly, the circumstances on which it is founded.” 
R. 124. 
The following is a form of a case for motion or motion 
paper :— 
“Tn the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. 
“ Probate. 
“Between A.B... . . . =. . . Plaintiff, 
and 
“O.D. .. . =... . Defendant. 
“In the goods of H. F., deceased. 
“EH. F,,lateof ,diedonthe dayof ,18 , 
“ at , intestate, without child or parent, leaving the 
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“ said C. D. his lawful widow and relict, and the said A. B. 
“ his natural and lawful brother and only next of kin. 

“The said C. D., having deferred taking upon her 
“ letters of administration of the personal estate and effects 
“ of the said deceased, the said A. B., on the day 
“© of , 18 , extracted a citation, under seal of this 
“ Honorable Court, against her the said C. D., to accept 
“ or refuse letters of administration of tho personal estate 
“and effocts of the said deceased, or show cause why the 
“ same should not be granted to him the said A. B. 

“ This citation was afterwards, viz., on the day 
“ of , 18 , personally served on the said C. D., and 
“ was on the day of , 18 , returned to this 
“ Honorable Court. 

“No appearance has been given to the said citation. 

“ The above averments are proved by affidavits. 

“ The Court will be moved by counsel to decree letters 
“of administration of all and singular the personal estate 
“and effects of the said deceased to be granted to the said 
SAL Be? 
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“ Tf the cases tendered are deficient in any of the above Defective 


“ narticulars, the same shall not be received in the registry 
“ without permission of one of the registrars.” Rt. 120. 
“On depositing the same in the registry, and giving 

“notice of the motion, the affidavits in support of the 


“ affidavits, or to be referred to by counsel on the hearing 
“of the motion, must be also left in the registry ; or in 
“ case such affidavits or documents have been already filed 
“ or deposited in the registry, the same must be searched 
“for, looked up, and deposited with the proper clerk, in 
“ order to their being sent with the case to the Judge.” 
R. 126. 

A case for motion should comprise no statement which 
does not appear either on the minutes of the Court, or in 
the affidavits or documents filed in support of the motion. 


cases on 


motion. 


Affidavits in 
support of 
motion to be 


“ motion, and all original documents referred to in such left in 


registry 
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Forms of 
terms of 
motions. 


Probate to an 
executor. 


Administra- 
tion with will 
annexed. 


Grant of ad- 
ministration 
of two papers 
as together 
contuining a 
last will. 


Administra- 
tion de bonis 
2100. 


Probate of a 
lost will. 


Probate to an 
attorney. 
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The following forms of the terms in which the Court in 
certain cases should be moved to make its decree will be of 
use in practice :-— 

The Court will be moved :— 

“To decree probate of the last will and testament of 
“©. D., late of , dated, &e., with one codicil 
“ thereto dated , to G. H. as the sole executor 
“ named therein.” 


“To decree a grant of letters of administration with 
“ the last will and testament dated, &c., , of C. D., 
late of , deceased, annexed of all and singular the 
“ personal estate of the said 0. D. to G. H., the residuary 
“ leoatee named in the said will.” 

“ To decree a grant of letters of administration with the 
“ paper writings dated the day of , and the 
: day of , as together containing the last will 
“ and testament of A. B., late of , deceased, an- 
“ nexed, of all and singular the personal estate and effects 
“of the said OC. D. to G. H., a legates named in the said 
“ paper writing dated, &e.” 

“ To decree a grant of letters of administration with the 
“ will dated the , of A. B., late of , deceased, 
“ annexed of all and singular the unadministered personal 
“ estate of the said A. B. to G. H., a legatee named in the 
“ said will.” 

“To decree probate of the last will and testament of 
“ ALB., late of , deceased, as contained in the affi- 
“ davit of G. H. filed herewith, and sworn on the 
“ day of until the said original will, or a more 
“ authentic copy thereof, shall be brought into and left in 
“the principal registry of this Court, to be granted to 
“G. H., the sole executor named in the said will.” 

“To decree probate of the last will and testament of 
“A. B., late of , deceased, to be granted to G. H. 
“ as the attorney of C. D., the sole executor, named in the 
“said will for the use and benefit of the said C. D., until 
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“ the said C. D. shall return to this country and take pro- 
“ bate of the said will.” 

“To decree a grant of letters of administration of the Grant toa 
“ personal estate of C. D., late of , deceased, S22rdian- 
“as the guardian duly assigned to [or ‘elected by, or, 

“as the case may be, of] G. H. for the use and benefit 
“of the said G. H. until he shall attain the age of 21 
“ years.” 

“To decree probate of the last will and testament of Limited 

i. F., late of , deceased, the wife of A. B., to be prea 
“ granted to G. H., the executor named therein, limited ¥oman’s will. 
“to such property as she was entitled to appoint or dispose 
“ of by will under and by virtue of the last will and testa- 
“ment dated, &, of X. Y., or of any other power 
“ enabling her in that behalf, so far as she has in and by 
“ her said will appointed and disposed of accordingly, but 
“ not further or otherwise.” 

Where the application is for a grant save and except Grants save 
any particular fund forming part of the personal estate of oe 
the deceased, but which from the circumstances pass under 
another grant, which other grant has not been obtained, 
the grant is called “A Probate or Administration save 
and except.” Thus, if a testator has appointed an execu- 
tor for a special fund, and another executor for the rest of 
his personal estate, the terms of the motion will be for the 
grant save and except. 

“To decree probate of the last will and testament of 
ALB. late of , deceased, to C. D., one of his 
“ executors named therein, save and except in so far as his 
“ said last will and testament relates to any personal estate 
of which he appointed H. I’. sole executor.” 

Where the application is for a ceterorum grant, which Ceterorum 
differs from a grant save and except, in that it follows ™ eee 
instead of precedes, as the grant save and except does, a 
limited grant, the terms of the motion will be— 

“To degree a grant of letters of administration of the 
“rest of the personal estate and effects of E. F., late of 
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deceased, the wife of A. B., save and except any 
“ personal estate which the said E. F., under and by virtue 
“ of the powers contained in the last will and testament, 
“ dated, &c., of X. Y., late of deceased, or of any 
“ other power enabling her in that behalf, had power by 
“her last will and testament to appoint or dispose of, and 
“by her last will and testament, dated, &, appointed or 
“ disposed of accordingly.” 

Where an original grant has been limited for a specified 
time or until the happening of a contingency, a second or 
supplemental grant, which is commonly called a cessate 
grant, should be applied for. Thus where probate has 
been granted of a copy of a will limited until the original 
will or an authentic copy thereof shall be brought into 
the registry, the grant ceases on the original or a more 
authentic copy thereof being discovered and brought into 
the registry. 

Thus, also, where probate or administration has been 
oranted to a guardian during the minority of a person 
entitled to the grant, or to the committee or curator of a 
lunatic during his lunacy, or to an attorney for the use and 
benefit of the party entitled, who is abroad, until he shall 
apply for and obtain the grant himself, a cessate or supple- 
mental grant will be issued. Unless, however, there is 
something exceptional in the circumstances of the case, a 
cessate grant will be issued by the registrar without the 
necessity of an application to the Court. 

The following rules of practice and rules of Court relate 
to the notices to be given of motions, and the documents 
to be filed, and the affidavits to be used in support of 
them :— 

All parties who have entered an appearance in a matter, 
whether in obedience to the warning of a caveat, or toa 
citation, or of his own motion, is entitled to four clear 
days’ notice previous to the hearing of the motion. 

“When it is necessary to give notice of any motion to 
“be made to the Court, such notice shall be served on the 
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“ other parties who have entered an appearance four clear 
“ days previously to the hearing of such motion, and a 
“ copy of the notice so served shall be filed in the registry 
‘‘ with the case for motion, but no proof of the service of 
“the notice will be required, unless by direction of the 
“ Judge, or of the registrars in his absence.” R. 111. 

“Tt shall be sufficient to leave all notices and copies of Rule as to 
“ pleadings, and other instruments which by the rules and S™vi2e of 
“ orders of the Court are required to be given or delivered 
“to the opposite parties in a cause, or to their proctors, 

“ solicitors, or attorneys, and personal service of which is 
“ not expressly zaqened, at the address furnished by such 
“ parties respectively.” KR. 110. 

In cases where the deceased has died a bastard or with- Notices of 
out known relations, the Queen’s Proctor is entitled to oe ” 
have notice of any application to be made for a grant of Proctor. 
administration to his or her estate. 

“In all cases where application is made for letters of The Queen’s 
administration, cither with or without a will annexed, of a of 
“ the goods of a bastard dying a bachelor, or a spinster, or Hag 
“a widower, or widow without issue, or of a person dying gia de 
“ without known relations, notice of such application is to or coe 
“be given to her Majesty’s Procurator General, or in case or without 
“the deceased died domiciled within the duchy of Lan- ak 
“ caster, to the solicitor for the duchy in London, in order 
“that he may determine whether he will interfere on the 
“ part of the crown; and no grant is to be issued until the 
“ officer of the crown has signified the course which he 
“ thinks proper to take.” RK. 75, N. C. 

“In the case of persons dying intestate without any Where de- 
“known relation, a citation must be issued against the a 
-_“next-of-kin, if any, and all persons having or pretending tion, citation 
“to have any interest in the personal estate of the de- oe 
“eased, and the service thereof upon them shall be 
“ effected as required by Rule 70. Such citation must 


“also be served upon the Queen’s Proctor, or upon the 
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“ solicitor for the duchy of Lancaster, as the case may 
“ require.” RB. 76, N.C. 

Where a, deeree or order has been obtained without due 
notice to the opposite parties, it may be rescinded under 
the following rule :— 

“Tf an order be obtained on motion without due notice 
“ to the opposite parties, such order will be rescinded, on 
“the application of the parties upon whom the notice 
“ should have been served; and the expense of and arising 
“ from the rescinding of such order shall fall on the party 
“ who obtained it, unless the Judge shall otherwise direct.”’ 
R. 112. 

In motions for a grant to a person having an inferior 
title to it, or on presumptive evidence of death, the follow- 
ing instruments and affidavits are required :— 


I. Where application is made for a grant by a person 
having an inferior title to it— 

(a) If the applicant relics in part (a) on the renunciation 
of a person having a superior title to the grant, the instru- 
ment of renunciation should be filed with the case for 
motion, and the facts recited in the renunciation should be 
verified by affidavit. 


Form of Renunciation of Probate and Administration, with 
Will annexed. 
“ In the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. 
“ (Probate.) The Principal Registry. 
“ Tn the goods of deceased. 
“ Whereas A. B., late of , in the county of 
“ deceased, died on the day of ,18 ,at 
“having made and duly executed his last will and testa- 
“ment, bearing date the day of , 18 , and 
(a) If all parties having a superior title to the grant renounce their 


right to it, the grant will issue as of course in the registry to a party 
next entitled to it, 
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“ thereof appointed C. D. executor and residuary legates 
“in trust: 

“ Now I, the said C. D., do hereby declare, that I have 
“not intermeddled in the personal estate and effects of 
“the said deceased, and will not hereafter intermeddle 
“ therein with intent to defraud creditors, and I do hereby 
“renounce all my right and title to the probate and 
“ execution of the said will, and to the letters of adminis- 
“ tration, with the said will annexed, of the personal 
“ estate and effects of the said deceased. 

“ Signed by the said C, D. this 

i day of 18 ,in he siege ; 
presence of 

(b) If the applicant ie on the fact that parties who 
had a superior title to the grant have been cited and have 
not appeared, there should be filed in the registry— 

1. The citation, with a certificate of service indorsed 
thereon. [For Forms, see App. V., Nos. 18, 28 
—36. | 

2, An affidavit of service of the citation. [For Forms, 
see App. Y., Nos. 85—37. | 

3, An affidavit of search having been made in the 
appearance book in the registry after the expira- 
tion of the time named in the citation for entering 
an appearance and of non-appearance. [For Forms, 
see App. V., Nos. 85—87. | 

The facts deposed to in the affidavit filed to lead the 
citation may be referred to in support of the application, 
and any additional facts necessary for the motion should 
be supplemented in further affidavits. 


II. Where the proof of the death of the deceased is 
presumptive in consequence of his sudden disappearance, 
or of his not having been heard of for seven years, the 
applicant’s affidavit of the facts on which the Court.is 
asked to presume the death should be corroborated in some 
material points by a member or friend of the deceased’s 
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family, who is not interested in the estate, The circum- 
stance of the family or friends of a man whose habit was 
to communicate with them receiving no communication 
from or of him for seven years, leads to the presumption 
of his death at some time during the seven years, but not 
at the beginning or at the end of the seven years (How, 
18.&T. 53; 27 L. J. 37), provided there is no assignable 
cause for the cessation of his communications. The mere 
fact, however, that he has not been heard of for seven 
years, where it was not his practice to communicate, does 
not lead to such an inference, but it may, coupled with 
other circumstances, induce the Court to act on the pre- 
sumption of his death. 


III. Where the proof of the death of the deceased is 
presumptive in consequence of the disappearance at sea of 
the vessel on which he was on board, and of the absence of 
tidings of those who were on board her, evidence of the 
following facts is required :— 

(1) That the deceased was on board when the vessel 
sailed from her last port. In proof of this it is 
usual to annex to an affidavit the last letter written 
on board by the deceased. 

(2) The date and place when and where the vessel was 
last seen. 

(8) Her non-arrival in the port to which she was bound 

within reasonable time. 
Absence of tidings of the vessel from the date when 
she was last seen. 

(5) That the ship and cargo were either insured or un- 
insured, and if insured, that the underwriters have 
paid on the policies as for a total loss. 

The application should be supported by an affidavit of 
the owner, managing owner or agent of the ship, deposing 
to all material facts bearing on the case within his know- 
ledge, as well as by that of the applicant, and by other 
affidavits, when the circumstances of the case require it. 


(4 
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The facts upon which the Court is asked to presume the 
death of the deceased should be verified in some material 
point by a person who is not interested in the estate. 

The district registrars are required in every case of Practice as to 
doubt or difficulty to communicate with the registrars of rep dang ie 
the principal registry, and if the principal registrar is of district regis- 
opinion that the question is one proper for the determina- 
tion of the Judge on motion, he will direct the district 
registrar to intimate to the applicant that the grant cannot 
issue except under decree of the Court obtained on motion. 

Rh. 98, District Registry. 

The following rule relates to the transmission of papers Transmission 
in such cases :-— sa led Lal 

“When motions are to be made before the Judge in district 
“ Court, with regard to any application for probate or ad- ee 
“ ministration at a district registry, the district registrar is 
“to transmit all original papers and documents to the 
“ principal registry, and the same, after the directions of 
“the Court have been taken, will, on the application of 
“ the parties, be returned to the district registrar together 
“ with an office copy of the decree of the Judge.” R. 90, 

District Registry. 

Parties entitled to notice of motion are also entitled to Copies of 
be furnished with copies of the affidavits and documents to “Beavis to, 
be used in support of the motion under the following rule: to other 

“Qopies of any affidavits or documents to be read or * oe 
“used in support of a motion are to be delivered to the 
“ other parties to the suit, who are entitled to be heard in 
“ opposition thereto.” R. 127. 

The hearing of the motion may, with the leave of the 
Court, be adjourned to enable the opposite parties to file 
affidavits in answer. 


In framing affidavits to be used in Court the following Rules as to 


rules should be complied with :— affidavits. 
“ Every affidavit is to be drawn in the first person, and pfaedlls to 
wo in 


“the addition and true place of abode of every deponent the first 
“ making it is to be inserted therein.” R. 80. person. 
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“In every affidavit made by two or more persons, the 
names of the several persons making it are to be written 
“in the jurat.” R. 81. 

“No affidavit will be admitted in any matter in the 
“ Court of Probate of which any material part is written 
“on an erasure, or in the jurat of which there is any 
“interlineation or erasure.” RB. 58, N.C. 

“ Where an affidavit is made by any person who is 
blind, or who, from his or her signature or otherwise, 
“ appears to be illiterate, the registrar, commissioner, or 
“ other authority before whom such affidavit is made, is to 
“state in the jurat that the affidavit was read in the 
“ presence of the party making the same, and that such 
“ party seemed perfectly to understand the same, and also 
made his or her mark, or wrote his or her signature, in 
“the presence of the registrar, commissioner, or other 
“ authority before whom the affidavit is made.” RK. 83. 

“ No affidavit is to be deemed sufficient which has been 
“sworn before the party on whose behalf the same is 
“ offered, or before his proctor, solicitor, or attorney, or 
“before a partner or clerk of his proctor, solicitor, or 
“attorney.” RB. 84. 

“ Proctors, solicitors and attorneys, and their clerks 
“ respectively, if acting for any other proctor, solicitor, or 
“ attorney, shall be subject to the rules in respect of taking 
“ affidavits which are applicable to those in whose stead 
“they are acting.” RR. 56, N.C. 

“In every case where an affidavit is made by a sub- 
“scribing witness to a will or codicil, such subscribing 
“ witness shall depose as to the mode in which the said 
“will or codicil was executed and attested.” R. 57, 
N.C. 

“The registrars are not to allow any affidavit to be 
“ filed (unless by leave of the Judge) which is not fairly 
“and legibly written, or in which there is any interlinea- 
“ tion, the extent of which at the time when the affidavit 
“was sworn is not clearly shown by the initials of the 
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“ commissioner, or other person before whom it was 
“sworn.” R. 58, N.C. 

“Where a special time is limited for filing affidavits, no Affidavits 
“affidavit filed after that time shall be used in Court, ed after 


? time not to be 
“ unless by leave of the Judge.” R. 86. used without 


Applicants for letters of administration should be de- rey 


scribed in affidavits as follows :-— 


A husband, as “the lawful husband.” Descriptions 

A wife, ,, “the lawful widow and relict.” Seine tie 

A father, ,, “the natural and lawful father and next #dministra- 
of kin.” oe 


A mother, ,, “the natural and lawful mother and only 
“ next of kin.” 

A child,  ,, “the natural and lawful and only child, 
“and only next of kin,” or “ one of the 
“ natural and lawful children and next 
“ of kin.” 

A brother, ,, “the natural and lawful brother.” 

A sister, ,, “the natural and lawful sister.” 

If there be no parents living, the brother or sister is 
further to be described as “one of the next of 
“kin,” or “the only next of kin.” 
A nephew, as “the lawful nephew.” | and “one of the” or 
A niece, ,, “the lawful niece.” f« only next of kin,” 
If a brother or sister be living, and the nephew or 
niece, being the child of a brother or sister of the 
intestate, who died in his life-time, apply for ad- 
ministration, he or she is to be described as “ one 
“ of the persons entitled in distribution to the per- 
“ sonal estate and effects of the deceased.” 

A grand-parent, grand-child, cousin, &c., is to be described 
as “lawful,” and “one of the next of kin,” or “only 
next of kin.” 

For the persons before whom affidavits may be sworn in 
England, Scotland, Ireland, the Isle of Man and Channel 
Islands, the colonies and in foreign parts, see Part L., 
p. 253, 


¥ 
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Mode of 
Rervice of an 
order or a 
decree of the 
Court on a 
party affected 
thereby, 


Practica 
where decree 
made in 
respect of an 
application 
coming 
through dis- 
trict registry. 
Transmission 
of papers to 
district regis- 
try after 
motion. 


Precautions 
when parties 
cited not 
personally 
served, or 
party entitled 
to estate a 
lunatic, 
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After hearing counsel in support of, and if necessary 
also in opposition to, the motion, the Court makes its 
decree or order thereon, which is entered up in the Court 
Minute Book. 

When a decree or order of the Court has been obtained, 
and it is necessary for any purpose to serve the same on 
any party, the service shall be effected in the manner pre- 
scribed by the following rule :— 

“When it is necessary to serve personally any order or 
“ decree of the Court, the original order or decree, or an 
“ office copy thereof, under seal of the Court, must be pro- 
“ duced to the party served, and annexed to the affidavit 
“of service marked as an exibit by the commissioner 
“or other person before whom the affidavit is sworn.” 
R. 113. 

If the application for the grant came through a district 
registrar, and the Court decides that the grant may go, 
tho grant may issue in the district registry, unless the 
Judge shall direct that it issue in the principal registry. 

“ After motions have been made before the Judge in 
“ Court, the registrars are, on the application of the parties 
“ (unless the Judge shall otherwise direct), to transmit to 
“ a district registrar the original papers and documents, in 
“order that the grant of probate or administration may 
“be completed in a district registry.” It. 77, N.C. 

A declaration of the personal estate of the deceased, and 
the justification of the surcties to the administration bond 
aro required in the following case :— 

“When any person takes letters of administration in 
“ default of the appearance of the person cited, but not 
“ personally served with the citation, and when any person 
“takes letters of administration for the use and benefit 
“ of a lunatic or person of unsound mind, unless he be 
“a committee appointed by the Court of Chancery, a 
“ declaration of the personal estate and effects of the 
“ deceased must be filed in the registry, and the sureties 
“to the administration bond must justify.” R. 42, N.C. 
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Where there is a limited or special grant of administra- 
tion decreed the following regulations apply :— 

“Tn all cases of limited or special administration two 
“sureties are to be required for the administration bond 
“ (unless the administrator be the husband of the deceased 
“or his representative, in which case but one surety will 
“be required), and the bond is to be given in double the 
“ amount of the property to be placed in the possession of 
“or dealt with by the administrator by means of the 
“grant. The alleged value of such property is to be 
‘ verified by affidavit if required.” It. 39, N. C. 

“The administration bond is, in all cases of limited 


“or special administrations, to be prepared in the regis- 
“try.” TR. 40, N.C. 


y2 


Caveat 
defined. 


No grant to 
issue after 
caveat lodged 
without 
notice to 
caveator. 
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CHAPTER II. 


CAVEATS—WARNING TO CAVEATS—-SERVICE OF WARNING-— 
APPEARANCE TO WARNING-—-EFFECT OF NON-APPEARANCE 
—FORM OF AFFIDAVIT OF SEARCH AND OF NON-APPEAR- 
ANCE—OBJECTS OF ENTERING CAVEATS—DISTRICT REGIS- 
TRAR “ NOT TO PROCEED WHILST THERE IS CONTENTION.” 


A cAVEAT is a warning in writing lodged in the principal 
probate registry, or in a district probate registry, giving 
notice to the registrar not to issue any grant, or to take 
any step in reference to the personal estate of the deceased 
named in the writing, without notice being first given to 
the party, or to the solicitor of the party, who has lodged 
the caveat. 

After the entry of a caveat no grant should issue without 
such notice, and if it issues per dncuriamn it 1s able to be 
recalled and revoked. But by It. 62, N. C., “No caveat 
‘shall affect any grant made on the day on which the 
“caveat is entered, or on the day on which notice is 
“received of a caveat having been entered in a district 
“ registry,’ “or in the principal registry.” JR. 75, D. RB. 

A caveat may be entered in the principal or in a dis- 
trict registry by any person having an interest, or assert- 
ing an interest, in the deceased’s estate. “Any person 
“intending to oppose the issuing of a grant of probate or 
“letters of administration must, either personally or by 
“is proctor, solicitor or attorney, enter a caveat in the 
“principal registry, or in a district registry; if in the 
“principal registry, the person entering the caveat must 
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“ also insert the name of the deceased in the index to the 
“caveat book.” KR. 59, N. C. 

“A caveat shall bear date on the day it is entered, and 
“shall remain in force for the space of six months only, 
‘‘ and then expire and be of no effect; but caveats may be 
“renewed from time to time.” I. 60, N. C. 


Form of Caveat. 


“Tn the High Court of Justice. 
“Probate, Divorce and Admiralty Division. 
“ (Probate.) The Principal Registry. 


“Let nothing be done in the goods of A. B. late of 
: , deceased, who died on the day of : 
“ at , unknown to C. D. of having interest [ov 
“to K. EF. of , solicitor of parties having interest]. 
“Dated this day of , 18 
“ (Signed) C.D. of [or HE. F.of 


“ solicitor of parties having interest }.” 


“Where a caveat has been entered in the principal Notice of — 
&e ; ' ‘ ; cavent to dis- 
registry, the registrars shall immediately thereupon send trict registrar 
“notice thereof to the district registrar of any district in of distri of 
“which it is alleged the deceased resided at the time of residence. 
“ his death, or in which he is known to have had a fixed 
“ place of abode at the time of his death.” It. 61, N. C. 
“Where a caveat has been lodged in a district registry, Copics of 
“ the district registrar shall immediately thereupon send a de 
“copy thereof to the registrars of the principal registry, ae ag 
“ and also to the registrars of any other district in which Rene? 86 
“it is alleged the deceased resided at the time of hus 
“ death, or in which he is known to have had a fixed place 


“‘ of abode at the time of his death.” Jt. 74, D. It. 


A person whose application for a grant is stopped by a 
caveat should apply at the registry for a form of summons 
against the caveator called “a warning.” 


Note.—These 
six days arc to 
be exclusive 
of Sunday, 
Christmas 
Day, and Good 


Friday. 


Service of 
warning. 
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Form of Warning to Caveat. 


“In the High Court of Justice. 
“Probate, Divorce and Admiralty Division. 
“ (Probate.) The Principal Registry. 
“To A. B. of [or to C. D, of , solicitor of 
“narties having interest |. 
“You are hereby warned, within six days after the ser- 
“ vice of this warning upon you, inclusive of the day of 
“such service, to enter an appearance, or to cause an ap- 
“ pearance to be entered for you, in the probate or principal 
“ registry of the Probate, Divorce, and Admiralty Division 
“ of the High Court of Justice to the caveat entered by 
“you in the personal estate and effects of K. F-,, late of 
- deceased, who died at on or about the 
“ day of 18 , and to set forth your [or your 
“ client’s] interest; and take notice, that in default of 
“ your so doing the said Court will proceed to do all such 
“ acts, matters and things as shall be needful and necessary 
“to be done in and about the premises. 
“ (Signed) X. Y., Registrar. 


“Issued at the instance of i. 8. [here set forth what in- 
“ terest Tt. 8. has, and, if under a will or codicil, set forth the 
* date thereof, and give an address within three miles of the 
“ General Post Office, at which notices requiring service may 


be left], 


“ Indorsement to be made after Service :— 
“This warning was served by I. K. on A. B. of 
“Tor on C. D. of , the solicitor] by whom the caveat 
“ was entered at [here state how the service was effected] on 
“ the day of 18 
“(Signed) I. K.” 


The following are the rules as to the warning of 
caveats :— 

“All caveats shall be warned from the principal registry. 
“ The warning is to be left (by the party stopped .by the 
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“ caveat) at the place mentioned in the caveat as the 

‘ address of the person who entered it.” RB. 68, N. C. 
“ Tt shall be sufficient for the warning of a caveat that 

“a registrar send by the public post a warning signed by 

“ himself, and directed to the person who entered the 

caveat, at the address mentioned in it.” R. 64, N. C. 
“The warning to a caveat is to state the name and Waning to 
“ interest of the party on whose behalf the same is issued, me 


? and interest 
“and if such person claims under a will or codicil, is also of party 

“ to state the date of such will or codicil, and is to contain gid a 
“ an address within three miles of the General Post Office, 

“at which any notice requiring service may be left. A 

“form of warning will be supplied in the registry.” 

R. 65, N.C. 

The time for appearing to a warning is six days after 
service, exclusive of Sunday, Christmas Day, and Good 
Friday. 

If no appearance is entered by or on behalf of the Where no 
caveator, the grant will issue to the applicant upon affi- ()\vamning 
davits of the service of the warning, and of search, and of erent ine 
non-appearance. affidavits 

“Tn order to clear off a caveat when no appearance has Pes Med. 
“been entered to a warning duly served, an affidavit of 
“ the service of the warning, stating the manner of service, 

“and an affidavit of search for appearance and of non- 


“ appearance, must be filed.” Ik. 67, N.C. 


Form of Affidavit. 


“ Tn the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. 
“ (Probate.) The Principal Registry. 
“Tn the goods of A. B., deceased. 


“TC. D., of clerk to of solicitor, Affidavit of 
service of 


“ make oath and say as follows: warning and 
“1, On the day of 18 , I duly served aha and 


appear- 
“ Meesrs. of with a true copy of the warning ance. 
‘ now hereunto annexed marked A., by delivering to and 
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Where 
caveator ap- 
poars he may 
consent to or 
contest the 
grant. 
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“leaving the same copy with a clerk of the said Messrs, 
7 at their office aforesaid [or leaving the same 
“ at their office aforesaid |. 

“2. Idid on the day of 18 , duly and 
“ carefully search the book kept in the principal registry 
“ of this Honourable Court for entering appearances from 
“ the said day of 18 [day of service], to the 
“present day inclusive, to ascertain whether or not any 
“ appearance to the said warning had been entered. 

“3. No appearance to the said warning has been 
“ entered either by or on behalf of any person or persons 
‘‘ whomsoever. 

“ Sworn at this 
“ day of IS: “ (Signed) C.D.” 
“ before me, 

If the caveator appears, no grant can issue until the 
caveat has been subducted or withdrawn by hin, or unless 
he signs a consent to the grant issuing, or unless an order 
is made by the Judge on summons or on motion adverse to 
the caveator. 

The caveator may enter an appearance after the expira- 
tion of the time named in the warning, provided the grant 
has not passed the seal. 

The form of entering appearances for caveats and cita- 
tions is prescribed by the following order :— 

“‘ Iv 1s ordered by the registrars, 

“ That all entries of appearance to citations and caveats 
“with a view to the commencement of contentious pro- 
“ ceedings shall sct forth the name in full and the interest 
“of the person or persons for whom the appearance is 
“ entered. 

“That without the order of the Judge or permission in 
“ writing of one of the registrars no such appearance shall 
“ be entered for any person claiming an interest other than 
“ the following :— 

“1, Executor. 2. Legatee (specific, pecuniary, or re- 
“ siduary), in trust or beneficial. 3. Next ofkin. 4. One 
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“ of the persons entitled in distribution in case of an in- 
“testacy. 5. Executor or administrator of a beneficial 
“ legatee, next of kin, or person entitled in distribution 
“ who survived the testator or intestate but is since dead. 
“6. Creditor. 7. Executor or administrator of a creditor. 
“8, The husband of any person claiming an interest in 
“any of the above characters. 

“ That the appearance entered on behalf of an executor 
“ or legatee, or the representative of a legatee, shall state 
“the date of the will or codicil under which he or she 
“ claims an interest. 

“That the appearance entered for a next of kin or 
“ nerson entitled in distribution, or the representative of a 
“next of kin or person so entitled, shall set forth the 
“ relationship of such next of kin or person entitled to the 
“ testator or intestate. 

“That an appearance entered to a citation to see pro- 
“ ceedings shall sct forth the interest in respect of which 
“ the party is cited. 

“That the clerk in charge of the appearance book be 
“ authorized to cancel any appearance the entry of which 
is not made in conformity with this order.” 


Form. of Appearance to a Caveat or a Citation. 


[The appearance to be Indexed. See directions, Part I. 
p. 248. 
State date of caveat if appearance to 
warning. 
State date of citation if appearance 
| to citation. | 
“Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate.) Appearance to 
“Name Tesidence of deceased 











full. 


eee SE 


‘interest in full. 
6c 








« Plaintiff’s name and Defendant’s name in | 
| against | 
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“ Name and address of plaintiff's solicitor 

“ {Name of defendant’s solicitor] 
“ for defendant. 

“Set forth defendant's 
“ name and interest 

“ Name of party or solicitor entering ap- 
“pearance. Address within three miles 
“ of Temple Bar. 

“ Date of appearance ————— ——. 








, appears 


al 




















+ 


There are four objects for which a caveat may be 
entered, (1) To give time to the caveator to make inquiries 
and to obtain such information as may enable him to de- 
termine whether or not there are grounds for his opposing 
the grant: (2) To give him an opportunity of raising 
any question arising in respect to the grant before the 
Judge either on summons or on motion: (3) To enable the 
caveator to apply for an order that the sureties for an ad- 
ministrator shall justify, or that they shall be resident 
within the jurisdiction of the Court, or that the adminis- 
trator shall exhibit an inventory or give a bond to pay 
creditors pro ratd; and a grant will not by the present 
practice issue to a creditor, unless he consents, if required 
by the Court, without regard to the presence or absence of 
other creditors, to pay all debts pro utd ; Brackenbury, 2 
P. Div. 272; 46 L. J. 42: (4) As a step preliminary to 
the commencement of an action between the caveator, and 
the party warning the caveat. The warning and the entry 
of an appearance by the caveator will disclose the names 
and address of either party to the other, and their re- 
spective interests in the estate of the deceased, and with 
this information it is open to either, if their interests are 
conflicting, to commence an action against the other for 
the purpose of establishing his claim to the grant. 

Where an application is made for a grant in a district 
registry, “after a caveat has been entered, the district 
“ registrar is not to proceed with the grant of probate’or 
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“ administration to which it relates, until it has expired or caveat in 

“ been subducted, or until he has received notice from the pie lec 
“ principal registry that the caveat has been warned and 

“ no appearance given, or that the contentious proceedings 

“ consequent on the caveat have terminated.” R. 77, D. RB. 

This rule is in futherance of the provisions of sect. 48 District regis- 
of the Court of Probate Act, 1857. “The district regis- sit atlas 
“‘trar shall not grant probate or administration in any whero there is 
“case in which there is contention as to the grant, until en 
“such contention is terminated or disposed of by decree 
“or otherwise, or in which it otherwise appears to him 
“that probate or administration ought not to be granted 


“In common form.” 


Citation. 


‘When used 
in Probate 
Division. 


Affidavit to 
lead citation. 
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CHAPTER III. 


CITATION—~AFFIDAVIT TO LEAD CITATION—-PRACIPE—-ENTRY 
OF CAVEAT—-FORM OF CITATION-——-MODES OF SERVICE OF 
CITATION— PERSONAL SERVICE—SUBSTITUTIONAL SERVICE 
—-FORM OF ABSTRACT OF CITATION——-SERVICE ON A FEME 
COVERTE—ON MINORS—ON LUNATICS—AFFIDAVIT OF SER- 
VICE—- APPEARANCE — AFFIDAVIT OF SEARCH AND NON- 
APPEARANCE, 


A cITATION is an instrument issuing from the probate 
registry under the seal of the Court, and signed by one of 
the principal registrars, containing a recital of the cause of 
its issuing of the interest of the party extracting the same, 
and giving notice to the party cited to enter an appearance 
and take the steps therein specified, with an intimation of 
the nature of the decree the Court is asked to and may 
make unless good cause is shown to the contrary. 

A citation was one of the modes of commencing a suit 
in the Kicclesiastical Courts, answering in those Courts to 
a writ of summons at common law. It was adopted as one 
o£ the modes of commencing a suit in the Probate Court, 
and is still retained by the practice of the Probate Division 
as the mode of giving notice in non-contentious business 
to any party of an intended application for a grant which 
he may have an interest in opposing, as well as the mode 
of giving notice, under Order XVI. r. 17, in pending 
actions, to parties interested in questions raised in such 
actions, for the purpose of binding them by the judgment 
of the Court. 

Before the citation issues from the registry an affidavit 
to lead it must be filed, which should verify the facts upon 
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which it issues, and which facts should be recited in the 
citation. 

“ Citations can only be extracted from the principal 
“registry, and no citation is to issue under seal until an 
“ affidavit in verification of the averments it contains has 
“been filed in the registry.” R. 68, N.C. 

The affidavit should be made by the party, or one of the 
parties, on whose behalf it is extracted. A citation can 
only issue with the leave of one of the registrars. If the 
registrar entertains any doubts as to the propriety of 
allowing it to issue, or if he refuses to allow it to issue, the 
applicant may apply to the Court on motion for directions 
that it shall issue. 

Before a citation issues a precipe must be deposited in 
the registry, and then the registrar will sign and seal the 
citation. 


Form of Precipe for Citation. 
“ In the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate. ) 
“ Citation for A. B. against C. D. in a matter of 
“ calling C. D., 1. F. and G. H., to accept or refuse letters 
“of administration of the personal estate and effects of 
“T. K., late of , in the county of , who died 
“on the day of , at 
“(Signed) § G. HL, solicitor for A. B. 


“Add an address within three miles of 


the General Post Office. ] 
“The day of IG: 2 


“ Before any citation is signed by the registrar, a caveat Entry of 


* shall be entered against any grant being made in respect 
“of the estate and effects of the deceased to which such 
“ citation relates, and notice thereof shall be sent to the 
“ district registrar of any district in which the deceased 
“appears to have resided at the time of his death.” 
R. 66, N.C. 
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“ Such caveat to be renewed from time to time, so as to 
‘be kept in force so long as the proceedings arising from 
“the service of the citation are pending.” R. 16. 

“ Kvery citation shall be written or printed on parch- 
“ment, and the party extracting the same, or his solicitor, 
“shall take it, together with a pracipe, to the registry, 
“and there deposit the preecipe and get the citation signed 
“and sealed. The address given in the pracipe must he 
“ within three miles of the General Post Office.” J. 17. 


Form of Citation. 
“ Citation to accept or refuse Letters of Administration. 


“In the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 


“ (Probate. ) 


“ Victoria, by the grace of God of the United Kingdom 
“of Great Britain and Ireland Queen, Defender 
“of the Faith: To C. D., E. F., and G. H., of 

of , &e. 

“‘ Whereas it appears by an affidavit of A. B., of 

“ sworn on the day of and filed in the probate 
“ or principal registry of the Probate, Divorce and Admi- 
“ralty Division of our High Court of Justice, that I. K., 
“ late of died on the day of 18 , at 
a , & bachelor and intestate, without parent, leaving 
“©. D., his natural and lawful brother and sole next of 
“kin, and HE. F. and G. H., his natural and lawful nephew 
“ and niece, together with the said C. D., the only parties 
“ entitled in distribution to his personal estate and effects 
in case he died intestate. And whereas it further appears 
“by the said affidavit that the said A. B. is a creditor of 
“the said deceased: Now this is to command you the said 
“C. D., HE. F. and G. H., that within eight days after the 
“ service hereof on you, inclusive of the day of such service, 
“you do cause an appearance to be entered for you re- 
“ snectively in the probate or principal registry of the said 


CHAP, III. | CITATIONS, 335 


“ Division, and accept or refuse the letters of administration 
“ of all and singular the personal estate and effects of the 
“ said deceased, or show cause why the same should not be 
“ sranted by authority of our said Court to the said A. B., 
“ a oreditor of the said deceased. And take notice, that in 
“ default of your so appearing and accepting and extract- 
“ing the said letters of administration, the President or 
“ Judge of the Probate, Divorce and Admiralty Division 
“of our High Court of Justice, or the registrars of the 
“ probate or principal registry of the said Division, will 
“proceed to grant lettors of administration of all and 
“singular the personal estate and effects of the said 
“ deceased to the said A. B. your absence notwithstanding. 
Dated this day of 18, and in the 
“ year of our reign. 
“ Citation. 
“TL. M., (us) “H. A.B. 
“Chancery Lane. “ Negistrar,”’ 


The service of a citation, whenever practicable, should Service of 
be personal. citation, 

“ Citations are to be served personally when that can be 
“ done, the party cited being resident in Great Britain or 
“Treland.” It, 18. 

“ Personal service shall be effected by leaving a true Mode of per- 
“ copy of the citation with the party cited, and showing ia 
“ such party the original, if required by him so to do.” 

R. 18. 

“Where the party to be cited is residont in Great When per. 
« Britain or Ircland, and personal service cannot be effected, “om Srv"? 
“ the direction of the Judge or registrars as to the mode of effected. 

“ service must be obtained.” lk. 18. 

‘ Citations may be served upon parties resident out of Substitutional 

« Great Britain or Ircland by the insertion of the same or S7¥0% where 


party resident 


“ of an abstract thereof, settled and signed by one of the a oir 
* . . ritalin an 
“ registrars, as an advertisement, in such of the morning Ireland, 


“end evening London newspapers, and if necessary in 
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“ such local newspapers and at such intervals as the Judge 
“or a registrar may direct: provided that in any case the 
“ Judge or a registrar may direct a citation to be served 
“personally. If the party cited be abroad, having an 
“agent resident in England, such agent must be served 
“ with a true copy of the citation.” R. 19. 


Abstract of Citation. 


“Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate.) The Principal Registry. 
“To A. B., of , widow. 

“ Take notice, that a citation has issued under seal of 
“her Majesty’s High Court of Justice, dated the 
“day of 18 , whereby you A. B. are cited to appear 
“ within thirty days after the publication of this notice, 
“ and accept or refuse letters of administration of the per- 
“ sonal estate and effects of C. B., late of , late your 
“ husband, deceased, or show cause why the same should 
“not be granted to D. B., the natural and lawful sister 
“ and one of the next of kin of the said deceased, with an 
“intimation that in default of your appearance the said 
“ letters of administration will be granted to the said D. B. 

oE K. “ Registrar. 

“ Of , Solicitor.” 


Where the person to be served is a feme corerte, service 
of the citation should, if practicable, be effected upon her 
in the presence of her husband. 

Service upon minors should be effected upon the minor 
in the presence of his natural or legal guardian, or at least 
of that of some person or persons upon whom the actual 
care and custody of the minor for the time being has 
properly devolved. Cooper v. Green, 2 Add. 464; Brown 
v. Wildman, 28 L. J. 54; for exception, see Latison v. 
Naylor, 28. & T. 7; 29 L, J. 126. 
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Where the citation was served upon two minors at the 
house where they resided, and both their custodian and 
next of kin evaded service, the service on the minors was 
held to be sufficient. Lean vy. Viner and another, 3 8. & 
T. 469; 33 L. J. 88. 
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Where the person to be served is a lunatic, and a com- Service upon 


mittee of his estate has been appointed, service upon the 
committee as well as upon the lunatic is required. When 
there is no committee, the service, according to the practice 
of the Prerogative Court, should be effected upon the 
lunatic in the presence of a medical man. Anna Hepburn 
Surtees, 28 L. J. 89. 

Where the deceased’s widow was a lunatic confined in 
an asylum in Australia, the heir-at-law having appeared, 
and being interested adversely to the documents propounded 
to the amount of £600 a year, the Court refused to order 
the widow to be cited. Ward v. Huckle, 12 P. D. 110. 

A citation was ordered to be served on a lunatic in the 
presence of the proprietress of the asylum, and copies of 
the citation on her three next of kin, and it was further 
ordered that this service should be deemed good, unless 
good cause was shown to the contrary within ten days of 
the service. DcCormick v. Heyden, 17 L. R. Ir. Ch. D. 388. 


lunatics. 


When the citation has been served, it should be returned Indorsement 


to the registry, with a certificate of service indorsed upon 
it (Goodburn v. Bainbridge, 28. & T.4; 29 L. J. 163) ; 
and where the party served is a feme coverfe, a minor, or a 
lunatic, the certificate should show that there has been 
special service thereof. An affidavit of service should at 
the same time be filed in the registry ; the citation served 
should be made an exhibit to it, so as to identify it. 
Harenc v. Dawson and Clucas, 3 8. & T. 50; 82 L. J. 94. 
And when a party cited by advertisement has no agent 
in this country, the affidavit should state that he has no 
attorney, agent, or correspondent in this country. KAen- 
worthy v. Kenworthy and Watson, 3 8. & T. $4; 82 Lid. 
107. 
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“ Affidavit of Service of Citation. 
“In the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
 (Probate.) 


“Between A.B. . .. . . . Plaintiff, 
“ and 
“OD... . . . . Defendant. 


“ Tn the goods of G. H., deceased. 


“TE. F,, of , make oath and say as follows :— 
“1. I did on the day of , duly serve the 
“ above-named C. D. with a true copy of a citation issued 
“out of this Honorable Court in the above-named suit, 
“and now hereunto annexed marked A, by delivering to 
“and leaving the same with him at , and at the 
“same time, at his desire and request, [ showed him the 
“ original thereof. 
“ Sworn at 
“ this day of ,) “ (Signed) HE. F.” 
“18 , before me, 


“ The party cited should, within the time named in the 
“ citation, enter an appearance in the principal registry in 
“a book provided for the purpose, and kept by the clerk 
“of the papers. The entry must set forth the interest 
“which the person on whose behalf it is entered has in 
“ the estate and effects of the deceased.” R. 26. 

“The entry and the appearance of a party shall be 
“ accompanied by an address within three miles of the 
“ General Post Office.” R. 27. 

For form of entering appearance and regulations re- 
lating thereto, see ante, p. 337. 

If no appearance is entered, an affidavit in the following 
form of search and non-appearance should be filed with 
the case for motion :— 
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“ In the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 


‘ (Probate.) 
“Betwen A.B... . . =. . Plaintiff, 
é¢ and 
“O.D., E.F.,and@.H. Defendants. 


“In the goods of E. F., deceased. 
“T,8.T., clerk toO. P., of _, solicitor for the above- ee 


“ named plaintiff, make oath and say as follows :— non-appear- 
“1. On the day of 18 , the said 0. P, fee t cita- 


“ extracted a citation in the above-named suit. 
“2. On the day of ,18 ,I duly and care- 
“ fully searched the book kept in the principal registry 
“of this Honorable Court for the entry of appearances 
“in matters and suits from the said day of ; 
“18 , to the present day (the day of in- 
“ stant), to ascertain whether or not any appearance to the 
“said citation had been entered either by or on behalf of 
“the above-named defendants, or by or on behalf of any 
“ or either of them. 
“3, No appearance to the said citation has been entered 
“ either by or on behalf of the above-named defendants, or 
“by or on behalf of any or either of them. 
“ Sworn at 
“ this day of ; “ (Signed) @. H.” 
“18 , before me, 


“No grants are to issue from a district registry after a 
“ citation without the production of an office copy of the 
“ decree or order of the Judge, or of one of the registrars 
“ of the principal registry authorizing the same.” R. 80, 
D. &. 
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CHAPTER IV. 


SUMMONSES—FOUNDATION OF JURISDICTION TO PROCEED BY 
SUMMONS IN NON-CONTENTIOUS BUSINESS—-ENTRY OF AN 
APPEARANCE IN THE MATTER—ORDER FOR AN INVENTORY 
—ORDER FOR ASSIGNMENT OF ADMINISTRATION BOND— 
CASES FOR WHICH AN ORDER FOR ASSIGNMENT OF BOND 
MAY ISSUE—GROUNDS FOR RESISTING ORDER FOR ASSIGN- 
MENT OF BOND——A SOLICITOR LIABLE TO SUMMONS-—RULES 
AS TO SUMMONSES. 


“ A summons may be taken out by any person in non- 
“ contentious business in which there is no rule or practice 
“ requiring a different mode of proceeding.” Rk. 98. 

A summons calls upon the opposite party to appear on 
a certain day, and at a certain hour specified, at the Judge’s 
chambers, or before the registrars at the principal registry, 
to show cause why he should not do a certain act, or why 
the party summoning should not be permitted to do a cer- 
tain act, for example, why the party summoned, being an 
executor, should not, within a fortnight, bring in an inven- 
tory and account of the testator’s estate. 

In contentious business a party to an action may be 
brought before the Judge on summons in all questions 
arising in the action, which by the rules are cognizable by 
the Judge sitting in chambers. 

In non-contentious business a party who has an interest 
in the matter is to be brought before the Court by citation, 
unless he has done some act equivalent to an admission 
that the Court has cognizance of the matter in question. 

Thus a party, who has entered an appearance to a caveat 
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or a citation, or who of his own mere motion has entered an 
appearance in the matter, by reason of his appearance is 
liable to a proceeding by summons. 

So also an executor or an administrator, by reason of the Order for an 
terms of his oath to lead the grant by which he swears as 
“ that he will exhibit a true and perfect inventory of all 
“and singular the estate and effects of the deceased, and 
“ render a just and true account thereof, whenever required 
“by law so to do,” is by the present practice ordered on 
summons to bring in an inventory and account. 

So also the surety to an administration bond, by reason Order to 
of his being surety to a bond given to the Judge of the Schr ae 
Court to secure the due administration of the estate of the bond. 
deceased, is by the present practice liable to be called on 
summons to show cause why, on the Judge being satisfied 
that the condition of such bond has been broken, an order 
should not be made on one of the registrars to assign the 
same to some person to be named in the order, to entitle 
such person, his executors or administrators, to recover by 
action on the bond, as trustee for all persons interested, 
the amount recoverable in respect of any breach of the 
condition of the bond. See sect. 88 of The Court of 
Probate Act, 1857, and sect. 15 of The Court of Probate 
Act, 1858. 

“The Court may, on application made on motion or The Court of 

“ petition in a summary way, and on being satisfied that ia coe 
“ the condition of any such bond has been broken, order Power of 
“one of the registrars of the Court to assign the same to Sana bead 
‘ some person, to be named in such order, and such person, 
“his executors or administrators, shall thereupon be en- 
“ titled to sue on the said bond, in his own name, both at 
“law and in equity, as if the same had been originally 
“ given to him instead of to the Judge of the Court, and 
“shall be entitled to recover thereon as trustee for all 
“ persons interested the full amount recoverable in respect 
“of any breach of the condition of the said bond.” The 
Court of Probate Act, 1857, s. 83. 
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Court of “ Bonds given to any archbishop, bishop, or other person 
ce i “ exercising testamentary jurisdiction in respect of grants 


Bonds given “ of letters of administration made prior to the eleventh 
Lith, 1858, to “ day of January, one thousand eight hundred and fifty- 
ag in “eight, or in respect of grants made in pursuance of ‘ The 
“Court of Probate Act,’ or of this Act, whether taken 
“under a commission or requisition executed before or 
“after the said eleventh day of January, shall enure to 
“ the benefit of the Judge of the Court of Probate, and if 
“ necessary shall be put in force in the same manner and 
“subject to the same rules (so far as the same may be 
“applicable to them) as if they had been given to the 
“Judge of the said Court subsequently to that day.” 
Court of Probate Act, 1858, 5, 15. 
Case to be The applicant for the order should by affidavit make out 
i eel for ®& primd facie case that there has been a breach of the con- 
cies dition of the bond. See Young v. Oxley, 1 8. & T. 25; 
27 L. J. 30, where a bond given in the Consistory Court 
of Chester was ordered to be assigned. See also Sandrey 
v. Michell and another, 38. & T. 25; S.C, 382 L. J., Q. B. 
100; Re W. Jones, 38. & T. 28; 82 L. J. 26; Baker and 
Marshman v. Brooks, 3 8, & T, 82; 82 L. J. 25; Re Young, 
1L. R. 186; 35 L. J. 126. 
Since the Probate Act, 1857, an unpaid creditor of the 
deceased is entitled to an assignment of the administration 
bond. Harding, 15 L. R., Ir. Ch. D. 187. 
The motion for the assignment of an administration 
bond should be preceded by notice to the sureties. Hard- 
ing, 15 L. R., Ir. Ch. D. 186. 
nba for The surety or his personal representative may resist the 
sting 
order to order by showing on affidavit that there has in fact been 
assign bond. +45 breach of the condition of the bond. Thus in Re Coates, 
January, 1879 (not reported), the M. R. having made an 
order in an administration action for an application to be 
made to the Probate Division for an order to assign the 
bond for a breach of the condition, by reason of a devastavit 
by the administratrix, on one of the sureties showing by 
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affidavit that assets up to the amount of the sum, under 
which the estate had been sworn, and in respect of which 
amount the bond had been given, had been duly adminis- 
tered, and that the devastavit related to assets in excess of 
the amount for which the bond was given, the summons 
was by consent dismissed with costs, and the order of the 
M. R. was rescinded. 

So also a surety, or his representatives, may show that 
there has been a release or waiver of the breach of the con- 
dition on the part of the applicant, or on the part of those 
under whom he claims. Thus it was held, in Newton v. 
Sherry and others, 1 C. P. Div. 246, that where a notice 
had been advertised, under sect. 29 of 22 & 28 Vict. o. 35, 
by the executor of the principal to an administration bond, 
addressed “to creditors and other persons having claims 
“or demands against or upon the estate of the intestate, 
“yequiring them to send in particulars of their claims or 
“ demands upon the estate to the administrator, or that in 
“ default thereof he would, at the expiration of the time 
mentioned in the notice, proceed to administer the assets 
“of the deceased, having regard only to the claims and 
“ demands of which he should then have had notice,” 
such notice was a sufficient notice, under the statute, to 
protect the sureties to the bond from hability for the acts 
of the administratrix. 
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A solicitor, as an officer of the Court, is lable to a pro- A solicitor 


ceeding by summons for any act done by him, qua solicitor, 


qua officer of 
Court liable 


in respect of any matter within the jurisdiction of the Pro- to summons. 


bate Division in non-contentious business. 

The following rules as to summonses are all in force in 
non-contentious business, and some of them in contentious 
business :— 


“A summons may be taken out by any person in any Rules as to 
“ matter, whether contentious or non-contentious, in which “"°"* 


“ there is no rule or practice requiring a different mode of 
“ proceeding.” R. 98. 
“A printed form must be obtained and filled up with 
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“the object of the summons, and a proper fee stamp 
“affixed. It must then be taken to the clerk of the 
“ papers, who will insert in the blank left in the printed 
“ form the time when the summons is to be made return- 
“able, and get the summons signed by a registrar.” 
R. 99. 

“The clerk of the papers is then to enter the name of 
“the cause or matter, and of the agent taking out the 
“ summons, in the summons-book, and return the summons 
“ (with the stamp cancelled) signed to the applicant, who 
“is to serve a copy on the party summoned. This copy 
“must be served on the party summoned one clear day at 
“least before the summons is returnable, and before 7 P.M. 
“ On Saturdays the copy of the summons is to be served 
“before 2 rm.” RB. 100. 

“On the day and at the hour named in the summons, 
“ the party issuing the same is to present himself with the 
“ original at the Judge’s chambers.” RK. 101. 

“ Both parties will be heard by the Judge, who will make 
“such order as he may think fit, and a note of such order 
“will be made by the registrar in the summons-book.” 
R. 102. 

“Tf the party summoned do not appear after the lapse 
“of half-an-hour from the time named in the summons, 
“the party taking out the summons shall be at liberty to 
“go before the Judge, who will thereupon make such 
“ order as he may think fit.” BR. 103. 

“An attendance on behalf of the party summoned for 
“the space of half-an-hour, if the party taking out the 
“ summons do not during such time appear, will be deemed 
“sufficient, and bar the party taking out the summons 
“ from the right to go before the Judge on that occasion.” 
R. 104. 

“Tf a formal order is desired, the same may be had on 
“ the application of either party, and for that purpose the 
“ original summons, or the copy served on the opposite 
“party, must be filed in the registry. An order will 
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“thereupon be drawn up, and delivered to the person 
“filing such summons or copy. The clerk of the papers, 
“before giving out the order, is to see that the proper 
“ stamp has been affixed to it, and is to cancel such stamp.” 
R. 106, 

“Tf a summons is brought to the clerk of the papers 
“with a consent to an order indorsed thereon, signed 
“by the party summoned, or by his proctor, solicitor, or 
“attorney, an order will be drawn up without the necessity 
“of going before the Judge: provided that the order 
“sought is in the opinion of the registrars one which, 
“under the circumstances, would be made by the Judge.” 
R, 106. 
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PART THE THIRD. 


CONTENTIOUS BUSINESS. 
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CHAPTER I. 


FUNCTIONS OF COURT—EXCLUSIVE JURISDICTION—CONCUR- 
RENT JURISDICTION UNDER COURT OF PROBATE ACT— 
CONCURRENT JURISDICTION UNDER JUDICATURE ACT— 
PROBATE-—EFFECT OF PROBATE OR LETTERS OF ADMINIS- 
TRATION IN OTHER COURTS— REQUIREMENTS FOR OBTAIN- 
ING PROBATE IN COMMON AND IN SOLEMN FORM—DIFFER- 
ENCE IN OPERATION OF PROBATE IN COMMON AND SOLEMN 
FORM—-EFFECT OF COMPROMISE ON THIRD PARTIES— 
SOURCES OF PRACTICE--DIFFERENT KINDS OF ACTIONS—— 
PARTIES ENTITLED TO PROPOUND WILL OR INTEREST-—— 
PARTIES ENTITLED TO OPPOSE A GRANT OF PROBATE OR 
ADMINISTRATION. 


Tix Probate Division, as has been already stated, has 
exclusive jurisdiction in relation to the granting of pro- 
bates of wills affecting personal estate, including such free- 
hold and copyhold estates, as, by the doctrine of equitable 
conversion, are to be considered as personalty (Gunn, 9 
P. D. 242), and to the granting of letters of administration 
of the personal estates of intestates. Its function is to Functions of 
determine what testamentary papers are entitled in whole eas 
or in part to probate, and who is entitled to be constituted 


the personal representative of the deceased. When the 
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JURISDICTION. [PART II. 


deceased has died testate, it decides which of his testa- 
mentary papers constitute his last will, whether he has 
appointed an executor, and who that executor is. When 
he has died intestate, or when he has died testate, but has 
either appointed an executor who has declined to act, or 
has omitted to appoint an executor, it determines who is to 
adniinister to his personal estate. The decision of the 
Court as to the title to administration in the case of the 
deceased having died wholly intestate, or intestate as to 
his residuary estate, is regulated by statute—31 Edw. 3, 
st. 1, c. 11, and 21 Hen. 8, c. 5—and by the practice of 
the Court. In the case of his having died testate as to his 
residuary estate, but without having appointed an executor, 
or having appointed an executor who is unable or unwilling 
to act, it is regulated by the practice of the Court. 

But its decisions, either on the title to probate or on 
the title to administration, is conclusive in all Courts in 
England, and where the decision turns upon any par- 
ticular question, such decision is conclusive upon that 
question as between the same parties. Thus, if the sen- 
tence in an action for a grant of letters of administration 
turns upon the question, which of the parties is next of kin 
to the intestate, such sentence is conclusive upon that 
question in an action for distribution between the same 
parties. Barr v. Jackson, 1 Phill. C. C. 582; Bourchier v. 
Taylor, 4 Bro. C. ©. C. 708. So, also, where there is a 
question whether legacies are cumulative or substantive, 
and it is detérminable by the circumstance of the bequests 
having been given by distinct instruments, and probate 
has issued of “a will and codicil,” the form of the probate 
is conclusive of the fact of their being distinct instruments, 
though written on the same paper. Baillie v. Butterfield, 
1 Cox, 192. 

To give the Court jurisdiction to grant probate or letters 
of administration, the deceased must have left personal 
estate situate in England, upon which the grant may 
operate. Where, therefore, a deceased has left no personal 
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property in England, the Court is without jurisdiction to jurisdiction to 
make a grant, Spent aes 

Where there is no contest as to the title to probate or to tration. 
administration, the business relating to the issuing of the Hon-conten- 
grant comes within that class of business termed, in the 
language of the Probate Court, non-contentious or com- 
mon form business, and is transacted in the principal 
registry or in one of the district registries, except in those 
cases In which, by the practice of the Court or from the 
circumstances of the case, the grant is preceded by a decree 
of the Court on motion. 

Where there is a contest as to the title to probate or to Contentious 
administration, and any party claiming a grant commences ee 
an action for the purpose of establishing his right to it, the 
business becomes contentious, and all proceedings or steps 
in the action from its commencement to its termination 
come within what is termed in probate language the con- 
tentious business of the Court. 

By Order LXXI. r. 1, “The words ‘ probate actions,’ 

“when used in the Rules, include actions and other 
“ matters relating to the grant or recall of probate or 
“of letters of administration other than common form 
“ business,” 

The Probate Division has, by the Court of Probate Act, The Court has 
1857, sects. 61.—64, concurrent jurisdiction with the other vamiediotion = 
Divisions of the High Court in deciding on the validity of poets 
a will disposing of real estate, provided such will contains jn certain 
a disposition of personal estate, and some one interested in °v°0"*- 
the personal estate is prosecuting an action for the purpose 
of obtaining a decree either in favour of, or adverse to, its 
validity. If the action proceeds to sentence, the decree 
will be so far binding on the realty as to preclude persons 
who have been made, or who have become, parties to the 
action from afterwards impeaching its validity. 

The Probate Division has further concurrent jurisdiction The Court has 


with the other Divisions under the Judicature Act, 1878, atid 
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JURISDICTION UNDER JUDICATURE ACTS, [PART III. 


sect. 24, sub-sects. (6) and (7). The words of these sub- 
sections are as follows :— 

(6) “Subject to the aforesaid provisions for giving effect 
“ to equitable rights and other matters of equity in manner 
“ aforesaid, and to the other express provisions of this act, 
“the said Court respectively, and every Judge thereof, 
“ shall recognize and give effect to all legal claims and 
“ demands, and all estates, titles, nghts, duties, obligations 
“and liabilities existing by the common law, or by any 
“ custom, or created by any statute, in the same manner 
“as the same would have been recognized and given effect 
“ to if this act had not passed by any of the Courts whose 
“ jurisdiction is hereby transferred to the said High Court 
“ of Justice.” 

(7) “The High Court of Justice and the Court of 
“ Appeal respectively, in the exercise of the jurisdiction 
“ vested in them by this act in every cause or matter 
“pending before them respectively, shall have power to 
“orant, and shall grant, either absolutely, or on such 
“ reasonable terms and conditions as to them shall seem 
just, all such remedies whatsoever as any of the parties 
“ thereto may appear to be entitled to in respect of any and 
“ every legal or equitable claim properly brought forward 
“by them respectively in such cause or matter; so that, 
“as far as possible, all matters so in controversy between 
“the said parties respectively may be completely and 
“ finally determined, and all multiplicity of legal proceed- 
“ ings concerning any of such matters avoided.” 

To enable the Court to exercise jurisdiction under these 
sub-sections, the question must fairly arise out of the suit 
for probate or administration,—the issue involved in the 
decision must be fairly raised on the pleadings,—all the 
parties whose interest can be affected by the decision must 
be before the Court, and the Court should be of opinion 
that the question it is asked to determine is ready to be 
and can be conveniently and properly decided between the 
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parties to the pending action. Tharp, 3 P. Div. pp. 82, 
83, 88. 

Where, therefore, probate was claimed of the will of a Jurisdiction 
married woman on the ground that she had separate pro- peleaeld 
perty, and that the will disposed of such property, and the scat 
claim to probate was resisted on the part of the husband, estate of a 
on the ground that she had no separate property, and the J” 
Court was satisfied that the deceased left separate property, 
which passed under the will, it was held on appeal to be 
the duty of the Court not only to grant probate of the 
will limited to such effects as the deceased had power to 
dispose of, and had disposed of accordingly, but to decide 
judicially, so far as the evidence and pleadings would 
enable it, of what such property consisted, and to add to 
the decree a declaration in accordance with the finding. 

Tharp, 3 P. Div. 76. 

So, also, the Probate Court has now power to decide on Sufficiency of 
the sufficiency of the execution of a power by will, as well cata _ 
as on the validity of the will purporting to execute the 
power. Tharp, 3 P. Div. 82; Barnes v. Vincent, 5 Moo. 

P. C. 201. 

So, also, where a will was propounded by the plaintifis, wim 
who took half the residue under it, the defendants and ee sa 
interveners taking the other half, and it appeared in the race deed 
evidence that subsequently to its execution the deceased. prevented 
had been anxious to make another will giving the whole 7™,7"™s 
of the residue to the defendants, but had been forcibly 
prevented by the plaintiffs from making it, the Court 
allowed the defendants to amend their statement of claim 
by adding a claim that the Court will declare that the 
plaintiffs held the property given to them by the will in 
trust for the defendants. Betts and another v. Doughty and 
others, 5 P. Div. 26; 48 L. J. 71. 

Probate of wills may be granted either in common form 
or in solemn form of law. 

A probate is an instrument in writing under the seal of ra 18 4 
the Court, and signed by one of the registrars or district * 
registrars certifying that the last will and testament there- 
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PROBATE IN SOLEMN FORM, [PART 111, 


unto annexed of the testator named therein has been 
“proved” and registered in a registry of the Probate 
Division, and that administration of the testator’s personal 
estate has been granted to the executor named in the will, 
he having first sworn faithfully to administer the same and 
to exhibit an inventory and to render a true account thereof 
whenever required by law so to do. To the probate is 
annexed a transcript or verbatim copy of the contents 
of the will proved, engrossed on parchment, with a note 
of the amount under which the personal estate has been 
sworn. 

The probate upon its production is accepted in all Courts 
in England as conclusive evidence of the executor’s title, 
and of the validity, and of the contents of the will. 

In like manner letters of administration upon their pro- 
duction are accepted in all Courts in England as conclusive 
evidence of the title of the administrator to be the personal 
representative of the deceased in England. 

Probate in common form issues from the principal or 
from one of the district registries on the ex parte applica- 
tion of the executor or other party applying for the grant, 
upon an affidavit made by the applicant to lead the grant 
accompanied with an affidavit for the Commissioners of 
Inland Revenue. 

Probate in solemn form of law is preceded by an action 
and a sentence of the Probate Division pronouncing for 
the validity of so much of the will as appears on the face 
of the probate. 

The requirements for obtaining a decree of probate in 
solemn form in an uncontested action are as follows :— 

1. The executor of the will to be proved, or, failing 
him, a residuary or other legatee, or a party interested 
under the will, should serve the next of kin and other 
parties entitled in distribution to the personal effects of 
the dec: ased in case he should lave died intestate, with a 
writ of summons, or where a caveat has been entered and. 
warned, and an appearance has been entered to such 
warning, the party who has appeared to such warning. 
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- When the deceased was a bastard or has died without 
any known relation, the Queen’s Proctor should be made 
a defendant and served with a writ of summons, unless 
the deceased at the time of his death had a fixed residence 
within the Duchies of Lancaster or of Cornwall, in which 
case the proctor for the Duchy should be made a defendant 
and be served with the writ. 

- 2. The executor, or residuary or other legates, or party 
interested under the will, should propound the will in a 
statement of claim, and set the action down for and proceed 
to a hearing. 

3. The Court should be satisfied, upon the examination 

of one or more witnesses, of the due execution of the will, 
and of the testamentary capacity of the testator at the time 
of its execution. To prove the due execution of a will it 
is necessary to examine one only of the attesting witnesses, 
provided he deposes to its due execution. Belbin v. Skeats, 
18. &T. 148; 27 L. J. 56. If the witness called fails to 
prove its due execution, then the party propounding the 
will is bound to call the other attesting witness, notwith- 
standing his being an adverse or a hostile witness. Owen 
v. Williams, 48. & T. 202; 82 L. J. 159; Coles v. Coles 
and Brown, 1 L. R. 70; 35 L. J. 40. Lf the Court is dis- 
satisfied with the evidence of the attesting witness ex- 
amined, it is competent to it to decline to grant probate of 
the instrument propounded in the absence of the evidence 
of the other attesting witness. 

The difference in effect between a probate which has Difference 
been granted in common form, and a probate which has hie 
been granted in solemn form, is that the former is re- common form 
vocable, and the latter, provided proper precautions have sline ahaa 
been taken, is, subject to one exception, irrevocable. 

Any party whose interest is adversely affected by a Effect of 
probate granted in common form may, without limitation Pe? 
as to time (for the Statute of Limitations, 3 & 4 Will. 4, 

0. 27, does not apply to the case of probates or letters of 
administration, in so far as they relate to personal estate), 

AA 


354 


The Court of 
Probate Act, 
1857, 8. 77. 


Payments 


under revoked 


probate or 
administra- 
tion to be 
valid 


Sect. 78. 


Persons, &c. 
making pay- 
ments upon 
probates 
granted for 
estate of 


deceased per- 


son to be 
indemnified. 


Effect of 
probate in 
solemn form 
of Jaw. 


COMPROMISES. [PART III. 


call it in, and put the party who obtained it, or his repre- 
sentative, upon proof of the willin solemn form. Hoffman 
v. Norris, 2 Phill. 231; Merryweather v. Turner, 3 Curt. 
802, 817; Topping, 2 Roberts. 620. 

A probate or administration issued not in pursuance of 
a judgment of the Court, until revoked, will, by the Court 
of Probate Act, 1857, have the following operation :— 

“ ‘Where any probate or administration is revoked under 
“ this act, all payments bond fide made to any executor or 
“administrator under such probate or administration, be- 
“ fore the revocation thereof, shall be a legal discharge to 
“the person making the same; and the executor or ad- 
“ ministrator who shall have acted under such revoked 
“ probate or administration may retain and reimburse 
“ himself in respect of any payments made by him which 
“the person to whom probate or administration shall be 
“ afterwards granted might have lawfully made.” Sect. 77. 

‘‘ All persons and corporations making or permitting to 
“be made any payment or transfer bond fide, upon any 
“ probate or letters of administration granted in respect of 
“ the estate of any deceased person under the authority of 
“ this act, shall be indemnified and protected in so doing, 
“ notwithstanding any defect or circumstance whatsoever 
“ affecting the validity of such probate or letters of admi- 
“ nistration.” Sect. 78. 

Probate in solemn form is irrevocable, where all the 
parties adversely affected by it have been parties or have 
been privies to the action in which it was decreed, and the 
judgment in that action has not been obtained by com- 
promise, unsanctioned by the parties who were not cognisant 
of negotiations for a compromise and are adversely affected 
by it, unless the existence of a will of later date is discovered 
subsequently to the date of the decree. The decree will 
preclude all persons who have been parties or privies to 
the action from afterwards impeaching its validity. But 
should the probate be subsequently called in by a person 
adversely affected by it, who was not a party or privy te 
the action or to the compromise (if any), and who, though 


CHAP, I. | DISCOVERY OF LATER WILL. 


privy to the action, was not cognizant of his right to inter- 
vene (Young v. Holloway, [1895] P. 87), and be revoked, 
such revocation will enure to the benefit of parties and 
privies to the first action, and who were adversely affected 
by the revoked probate. 
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What will be the effect of a compromise on a privy to The effects of 


a sult was fully discussed and considered in Wytcherley 


@ compromise 
of a suit on 


v. Andrews (2 L. R. 327; 40 L. J. 57), and the rule privies to suit. 


to be extracted from the j Glen delivered in that case 
as applicable to compromises of actions may thus be stated : 
It is not necessary in the Probate Court that a person 
should be a party to a suit in order that he should be bound 
by its result ; it is sufficient that he be privy to the pro- 
ceeding. Ifa person is privy to a suit, and, knowing what 
is passing, is content to stand by and see his battle fought 
by somebody else in the same interest, and it appears that 
everything has been done bond fide in his interest, he is 
bound by the result, and is not allowed to re-open the case. 
But if the suit terminates in a compromise, entered into 
without notice to him, and without his having knowledge 
that the suit is not proceeding to its natural end, he is not 
bound by the agreement which the parties to the suit choose 
to enter into. A bargain only binds those by whom it is 
made. Persons who are willing to stand by while a contest 
is going on are bound by the decision of the Court, but 
they are not compelled to abide by a compromise, when no 
decision is, in fact, come to by the Court. The Court will 
only sanction a compromise made in an action, and not one 
made where no writ has issued, and will not bind infants or 
persons other than those who are or might have been par- 
ties to the compromise. Norman v. Stains, 6 P. D. 219. 


Upon the discovery, after the decree, of the existence of Effect of dis- 


in solemn form, the probate, although decreed in solemn 
form, is liable to be re-called and revoked in favour of the 
later will. Priestman v. Thomas, 9 P. D. 70. 
A decree of probate in solemn form where the will dis- 
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poses of real as well as of personal estate, and all parties’ 
interested in the real estate have become or been made 
parties to the suit, enures for the benefit of all parties 
interested in the real estate in the same manner as it does 
for parties interested in the personal estate. Sect. 62 of 
the.Court of Probate Act, 1857,— 

“ Where probate of such will is granted after such proof 
“in solemn form, or where the validity of the will is other- 
“ wise declared by the decree or order in such contentious 
“ cause or matter as aforesaid, the probate, decree, or order’ 
“ respectively shall enure for the benefit of all persons in- 
“ terested in the real estate affected by such will, and the 
“ probate copy of such will, or the letters of administration 
“with such will annexed, or a copy thereof respectively, 
“ stamped with the seal of her Majesty’s Court of Pro- 
“ bate, shall in all Courts and in all suits and proceedings 
“ affecting real estate, of whatever tenure (save proceedings 
“ by way of appeal under this act, or for the revocation of 
“such probate or administration), be received as conclusive 
“ evidence of the validity and contents of such will, in like 
“manner as a probate is received in evidence in matters 
“relating to the personal estate; and where probate is 
“ refused or revoked, on the ground of the invalidity of the 
“ will, or the invalidity of the will is otherwise declared by 
“ decree or order under this act, such decree or order shall 
“ enure for the benefit of the heir-at-law or other persons 
“against whose interest in real estate such will might 
“ operate, and such will shall not be received in evidence 
“in any suit or proceeding in relation to real estate, save 
“in any proceeding by way of appeal from such decrees or 
“ orders.” 

The proceeding necessary for obtaining a judgment or 
final decree of the Court, in relation to the granting of 
probates or administrations, which was termed in the Pre- 
rogative Court a cause, and in the Court of Probate a cause 
or suit, is in the High Court termed an action. 

“All actions which have hitherto been commenced br 
“writ in the Superior Courts of Common Law at West 
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minster, or in the Court of Common Pleas at Lancaster, 
“ or in the Court of Pleas at Durham, and all suits which 
“ have hitherto been commenced by bill or information in 
“the High Court of Chancery, or by a cause in rem or in 
“ mersonam in the High Court of Admiralty, or by citation 
“ or otherwise in the Court of Probate, shall be instituted 
“in the High Court of Justice by a proceeding to be called 
“an action.” Order I. r. 2. 

“‘ All other proceedings in and applications to the High Other pro- 
“ Court may, subject to these rules, be taken and made in “™"8"—- 
“the same manner as they would have been taken and 
“ made in any Court in which any proceeding or applica- 

“tion of the like kind eould have been taken or made if 
“the act had not been passed.” Order I. r. 3. 

The practice of the Probate Division in contentious Sources of 
business is regulated by the Judicature Act, 1875, and by si . 
the rules of procedure and practice established under that Division in 

og : contentious 
act; and where no other provision is made by that act, business. 
or by the rules made under it, the practice is regulated 
by what was the procedure and practice of the Court of 
Probate. 

See the following note, which is prefixed to the first 
schedule to the Judicature Act, 1875. [‘‘ Note.— Where 
“no other provision is made by the act or these rules, the 
“ present procedure and practice remain in force.” | 

The practice of the Court of Probate was regulated by Sources of the 
what was the practice of the Prerogative Court of Canter- Hegie Ot 
bury, as altered by the Court of Probate Act, 1857, and shares 
by the rules and orders made under that act, and by the business. 
Court of Probate Act, 1858. 

See sect. 29 of the Court of Probate Act, 1857, “The 
“ practice of the Court shall, except where otherwise pro- 

“vided by this act, or by the rules or orders to be from 
“time to time made under this act, be, so far as the cir- 
“ cumstances of the case will admit, according to the present 
“ practice in the Prerogative Court.” 
The foundation of every action in the Probate Division, Foundation of 
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must be either a claim to a title to probate or to letters of 
administration. 

The forms of actions in the Probate Division are three 
in number—(1) actions for proving wills in solemn form 
of law, or probate actions; (2) administration actions; 
(3) actions for the revocation of probates or letters of 
administration. 

1. In actions for proving wills in solemn form the 
question—the main and generally the sole question—for 
the determination of the Court is, whether a will or other 
testamentary paper is or is not, in whole or in part, valid 
as a testamentary instrument. 

If tho instrument or part of it is found to be valid, it is 
entitled to be admitted in whole or in part to probate, and 
the Court will pronounce for its validity, and will decree 
probate of it in whole or in part in solemn form of law. 
Upon this decree being pronounced, probate or administra- 
tion, with the will annexed, will issue in the registry to the 
executor or to a party entitled to administration, upon his 
taking the usual oaths to lead the grant. 

If the instrument is found to be invalid, it is not entitled 
to be admitted to probate, and the Court will pronounce 
against its validity, and a grant of probate of any other 
valid testamentary paper, or of administration as in an 
intestacy, will, according to the circumstances of the case, 
issue in the registry, on the party entitled thereto applying 
for the same and taking the usual oaths. 

Generally the party propounding a will or other testa- 
mentary paper does so with the object of establishing its 
validity. But cases occur in practice in which the parties 


interested in supporting a will purposely refrain from so 


doing ; and this, where it is essential in the interests of 
those who are opposed to the will that it should be set 
aside by a decree of the Court. 

Such a decree may be obtained by the party adverse to 
the will instituting an action for the purpose of establishing 
his right to represent the deceased, and claiming in such 
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action a sentence against the will on the ground of its in- 
validity, and producing evidence sufficient to justify the 
Court in making the decree claimed. 

2. In administration actions, the question for decision is Administra. 
which of two or more claimants are entitled to a grant of eal: 
administration. 

The decision of this question may involve an issue of Questions 


a @,6¢ e e e e 1 ed j 
pedigree or of legitimacy, and in either case the action is adminietra- 
technically termed an interest suit. tion actions. 


It may involve a question of the relative fitness of the Pedigree and 

respective claimants to administer to the deceased’s estate, ae 
as where the contest is between a male and a female with applicant. 
equal interests—the preference ceteris paribus being for 
the male (Cordeus vy. Trasler, 4 8. & T. 48; 37 L. J. 
127); or where a next of kin is preferred to a widow who 
has eloped from her husband, or has cohabited with 
another man in his lifetime (Fleming v. Pelham, 3 Wage. 
217, n. (b); Conyers v. Kitson, 3 Hagg. 556); or where 
she has lived separate from her husband (Lambell v. 
Lambell, 3 Hage. 568; Chappell v. Chappell, 3 Curt. 
429) ; or where the deceased, being a paper manufacturer 
and insolvent at the time of his death, the next of kin, 
who was a woman in low position of life, and quite un- 
fitted to carry on or wind up the business, was passed over, 
and the grant made to the principal creditor, with the 
sanction of other creditors. In the goods of Farrand, 1 P. 
Div. 489. 

The decision may involve the question, Which of the Majority of 
claimants is preferred as administrator by the majority of eae 
interests? Iredale v. Ford, 18. & T. 805; In the goods of 
Hornan, 9 P. D. 61, 

3, An action for the revocation of probate is instituted Aotions for 
when probate has been granted of a will in common form, sa mt 
and it is desired to obtain an order for its revocation 
grounded on the alleged invalidity of the will, or on some 
material informality in the form of the probate. The 
object of such. a suit is to compel the party who has 
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obtained the probate to propound the will, and in the result 
the suit becomes an action for proving the will in solemn 
form of law. 

An action for the revocation of letters of administration 
is instituted with a view to obtain an order for their revo- 
cation grounded on the allegation of their having been 
granted to a person without interest in the estate of the 
intestate. The object of such a suit is to compel the party 
who has obtained the grant of administration to establish 
such a degree of relationship with the deceased as will 
entitle him to the grant, and in the result it becomes an 
interest suit. 

In an action either for the revocation of probate, or for 
the revocation of letters of administration, the party object- 
ing to the probate or to the letters of administration must 
call in the probate or letters of administration by a citation, 
and should allege on the indorsement of his claim on the 
writ of summons, and in his statement of claim, as the 
ground for revoking the grant, the invalidity of the will, 
or the defendant’s want of interest. 

Parties to actions in the Probate Division are described 
as plaintiffs, defendants, or interveners. 

By sect. 100 of the Judicature Act, 1873, the term 
“ ‘plaintiff’ shall include every person asking any relief 
“ (otherwise than by way of counter-claim as a defendant) 
“against any other person by any form of proceeding, 
“whether the same be taken by action, suit, petition, 
“ motion, summons, or otherwise;’’ and the term “ ‘ defen- 
“ dant’ shall include every person served with any writ of 
‘ summons or process, or served with notice of, or entitled 
“to attend any proceedings.” 

An intervener is a party who, upon leave obtained on 
summons, has entered an appearance in a pending action 
for the purpose of protecting his interests in such action, 
and it is open to him to support the case either of the 
plaintiff, of the defendant, of another intervcner, or to set 


_ up an independent case in his own behalf. 
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The foundation of title to be a party to a probate or 
administration action is interest—so that whenever it can 
be shown that it is competent to the Court to make a 
decree in a suit for probate or administration, or for the 
revocation of probate or of administration, which may affect 
the interest or possible interest of any person (Kipping and 
Barton v. Ash, 1 Roberts. 270; 4 .N. Cas. 177; Crispin v. 
Doglion, 28. & T.17; 29 L. J. 180), such person has a 
right to be a party to such a suit in the character either 
of plaintiff, defendant or intervener. Consequently a party 
may be entitled to oppose all the testamentary papers of a 


deceased, and yet be disentitled to oppose ove paper only, in . 


which he has no interest. Bascomb v. Harrison, 2 Roberts. 
118. Such was the rule in the Prerogative Court of 
Canterbury as to the foundation of title to be a party to a 
cause in that Court, and it was retained in the Court of 
Probate under the following rules :— 


“Executors or other parties who, previously to the . 


“ passing of the Court of Probate Act, 1857, might prove 
“ wills in solemn form of law, shall be at liberty to prove 
‘‘ wills under similar circumstances, and with the same 
“ privileges, liabilities and effect as heretofore.” R. 4. 

“ Next of kin and others who, previously to the passing 

“of the said act, had a right to put executors or parties 
“ entitled to administration with will annexed upon proof 

of a will in solemn form of law, shall continue to possess 

“the same rights and privileges and be subject to the 
“same liabilities with respect to costs as heretofore.” 

RS. 

“ Parties who, previously to the passing of the said act, 

“had a right to intervene in a cause may do 60, with leave 

“ of the Judge or one of the registrars, obtained by order 

“on summons, subject to the same limitations, and the 
“ same rules with respect to costs, as heretofore.” RK. 6. 

The rules made under the Judicature Act do not abridge 
the rights of the same persons to be parties to probate aud 
administration actions. 
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“All persons may be joined as plaintiffs in whom ‘the 
“right to any relief claimed is alleged to exist, whether 
“ jointly, severally, or in the alternative. And judgment 
“ may be given for such one or more of the plaintiffs as 
“may be found to be entitled to relief, for such relief as 
“he or they may be entitled to, without any amendment. 
“ But the defendant, though unsuccessful, shall be entitled 
“to his costs occasioned by so joining any person who 
“ shall not be found entitled to relief, unless the Court or a 
“ Judge, in disposing of the costs, shall otherwise direct.” 
Order XVI. r. 1. 

“All persons may be joined as defendants against 
“ whom the right to any relief is alleged to exist, whether 
“jointly, severally, or in the alternative. And judgment 
“ may be given against such one or more of the defendants 
“ as may be found to be liable, according to their respective 
“ liabilities, without any amendment.” Order XVI. r. 4. 

“Tt shall not be necessary that every defendant to any 
“ action shall be interested as to all the relief prayed for, 
“ or as to every cause of action included in any proceeding 
“against him; but the Court or a Judge may make such 
“ order as may appear just to prevent any defendant from 
“ being embarrassed or put to expense by being required 
“to attend any proceedings in which he may have no 
“interest.” Order XVI. r. 8. 

The persons who are entitled to propound a will for 
proof in solemn form are the executors, or failing them, 
a residuary legatee, a legatee, or where the residue has been 
left wholly or partially undisposed of, any party interested 
under an intestacy in such undisposed residue, as all being 
more or less interested in obtaining probate of the will. 
It sometimes happens that parties interested under the last 
will take a larger interest under a prior will or in the event 
of a total intestacy. But if they are content to rely on 
the last will, though less favourable to them than a former 
one, their course is to take steps to establish its a by 
sentence of the Court. 


CHAP, I.] PROOF IN SOLEMN FORM COMPELLABLE. 363 


. An executor or other party interested under a will may 
proceed to prove it in solemn form, either of his own mere 
motion, or in consequence of having been challenged to do 
so by a party whose interests are adverse to it. 

Wherever there may be doubts as to the validity of the Risks of 
will, or there is a possibility of future opposition to it, an eile 2 
executor, for his own protection, should prove in solemn solemn form. 
form. By not doing so, he incurs the risk, should he at a 
later period be called upon to establish the will, of the loss 
of material evidence by the removal, by death or otherwise, 
of material witnesses. And should the probate be revoked, 
he is liable to account for legacies paid under it, and _his 
sole protection is his right to be recouped by the recipients 
of such payments. 

An executor or administrator with the will annexed Executor, 

may be compelled to prove a will in solemn form after pellatle rr 
having proved it in common form. So also may an exe- ik ae 
cutor, who has intermeddled in the administration of the 
deceased’s estate, 7. ¢., done any act in relation to his effects 
showing an intention to accept the executorship, or any 
act which would make him liable as executor de son tort. 
1 Williams on Executors, 5th ed. 244; Jackson and Wal- 
lington v. Whitehead, 3 Phill. 577. But not so a party 
entitled to administration with the will annexed, who has 
intermeddled with the estate. In the goods of Fell,28. & T. 
126. 

If an executor is unwilling to accept the executorship he Pus may 
should renounce probate. If he is indisposed to be a party ae a 
to a threatened action, but is not indisposed to take probate 94 yet if it 

is established 
if the will is established, his course will be to take no notice ‘aay claim 
of the writ of summons, and if the will is established to Probate of i. 
apply for probate in common form. For service upon him 
of a writ of summons to prove a will in solemn form has 
not the same effect as service upon him of a citation to 
take probate under 21 & 22 Vict. c. 95, s. 16, by which, if 
an executor named in a will is cited to take probate 


and fails to appear to such citation, his right to the exe- 
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cutorship wholly ceases. Bewsher v. Williams, 3 8. & T. 
62. 

An executor upon being served with a writ of summons 
to prove a will has two other courses open to him. (1) To 
appear and pray time to consider whether he will propound 
the will or not. 1 Williams on Exors. 242. (2) To appear 
and propound the will himself. 

When an executor fails to appear to such writ of sum- 
mons, or refuses to propound the will, it remains for the 
party entitled to the residue, or a legatee named in the 
will, or of either of the representatives, to propound the 
will /oco executoris. 

The following parties may put an executor or other 
person interested under a will on proof of that will m 
solemn form. 

1. The widow and next of kin of the deceased, and other 
persons entitled in distribution to his personal estate in the 
event of an intestacy. If the deceased has died domiciled 
in the Duchy of Lancaster, the solicitor for the Duchy of 
Lancaster ; if in the Duchy of Cornwall, the solicitor for 
the Duchy of Cornwall; and if elsewhere in England, the 
Queen’s Proctor. 

2. A legatee named in the will in question, if his legacy 
has been omitted in the probate, or his representative. 

3. An executor or a legatee named in any other tes- 
tamentary instrument of the deceased whose interest is 
adversely affected by the will in question or their repre- 
sentatives. 

The above parties may put an executor or other person 
interested under a will on proof’ in solemn form, after as 
well as before probate has been taken in common form, 
but the two following are allowed to do so only before, 
and not after, probate in common form has issued (Dabbs 
v. Chisman, 1 Phill. 159), namely : — 

4, A creditor in possession of administration. 

5. A person in possession of administration under the 
78rd section of the Court of Probate Act, 1857, as appointee 
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of the Court (Menzies v. Pulbrook and Ker, 2 Curt. 851), An appointee 
without having a beneficial interest in the estate of the ™ ‘°“°™™ 
deceased. 
6. The heir-at-law, devisee, or other persons pretending 
an interest in real estate disposed of by a will relating to 
personal as well as to real estate, are to be permitted to 
intervene, or they are to be made defendants in a suit for 
proving such will in solemn form, or for revoking the 
probate thereof, unless the Court shall, with reference to 
the circumstances of the property of the deceased, other- 
wise think fit to direct that the cause may proceed without 
their being cited. Sects. 61 and 63 of the Court of Pro- 
bate Act, 1857, 


Ord, 5, r. 15. 
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Tue subject next for consideration is the procedure in 
actions, which is regulated by various Orders appended to 
and forming part of the Judicature Act, 1875, or which 
have been since issued in pursuance of powers contained 
therein. 

An action in the Probate Division, as in the other Divi- 
sions of the High Court, is commenced by a writ of sum- 
mons issued at the instance of the plaintiff against the 
defendant, which is to be indorsed with a statement of the 
nature of the plaintiff’s claim against the defendant. 

The issue of writs in all actions in the Probate Division 
is to be preceded by the filing in the Central Office of the 
High Court of an affidavit verifying the indorsement of 
claim. 

“The issue of a writ of summons in probate actions 
“ shall be preceded by the filing of an affidavit made by 
“ the plaintiff or one of the plaintiffs in verification of the 
“ indorsement on the writ.” Order V. r. 15. 

“No writs are to be issued in Probate Division unless 
“on a certificate that the affidavit required by Order V. 
“yr, 15 has been filed.” P.M. R., Part III. (5). - 
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The issue of a writ of summons in an action for the Citation 
revocation of probate and of letters of administration must, ee 
by the practice, be either preceded by or be simultaneous writs for 
with the issue of a citation against the party to whom the Srobite ak - 
grant of probate or administration was made, requiring ministration 
him to bring into and leave in the probate registry the oe 
grant, and to show cause why it should not be revoked. 

There must be an affidavit filed to lead this citation in 


verification of the facts on which it is founded. 


Citation to bring in Probate. 
“Tn the High Court of Justice. 


Form of 
“ Probate, Divorce, and Admiralty Division. oe 
“ (Probate.) probate. 


“ Victoria, by the grace of God of the United Kingdom 
“ of Great Britain and Ireland Queen, Defender 
“ of the Faith: To of in the county 
66 of 


“ Whereas it appears by an affidavit of C. D., of 
“sworn on and filed in the probate or principal 
“ reoistry of the Probate, Divorce, and Admiralty Division 
“of our High Court of Justice, that probate of the 
“ alleged last will and testament [with codicils thereto | 
“of A. B., late of , deceased, was on or about the 
‘ day of , 18 , granted to you by our 
“Court of Probate [or at the probate district registry 
“ attached to the said Division of our said High Court at 
. |: and that the said deceased died a bachelor 
“ without parent [or as the case may be], and that the said 
“ C. D. is one of the natural and lawful brothers and next 
“of kin of the said deceased, and one of the persons en- 
“ titled in distribution to his personal estate and effects in 
“case he shall be pronounced to have died intestate [or 
“interested under a former will bearing date, &e., or as 
“ the case may be}, and that the said probate ought to be 
* called in, revoked, and declared null and void in law: 
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Form of 
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This affidavit 
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by the plain- 
tiffs or one of 
them. 
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“ Now this is to command you, the said that within 
“eight days after service hereof on you, inclusive of the 
“ day of such service, you do bring into and leave in the 
“ probate or principal registry of the Probate, Divorce, and 
“ Admiralty Division of our High Court of Justice the 
“aforesaid probate, and further do show cause (if you 
“should think it for your interest so to do) why the said 
“probate should not be revoked and declared null and 
“void in law, and the said will [and codicils] pronounced’ 
“to be null and invalid. 

“Dated this day of 18 , and in the 
“ year of our reign. 
“(Signed) . F., Registrar. 
“ Citation to bring in probate. 

“Name of the solicitor. |” 


Indorsement to be made after Service. 


“This citation was served by G. H. on the within- 
“ named of , at on the day of 
‘6 , 18 

“ (Signed) G.H.” | 


Form of Citation to bring in Administration. 


“Tn the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. | 
“ (Probate.) | 
“Victoria, by the grace of God of the United Kingdom 
“of Great Britain and Ireland Queen, Defender of 
“ the Faith. 
“To of in the county of 
“ Whereas it appears by an affidavit of A. B. of 
“swornon and filed in the probate or principal registry 
“of the Probate, Divorce, and Admiralty Division of our 
“High Court of Justice, that ©. D., late of 
“ deceased, died on at and that on the letters 
“of administration of the personal estate and effects of 


“the said deceased, on the suggestion that he had died 
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“ intestate, were granted to you by the authority of our said 
“ Court as the and next of kin of the said deceased, 
“ and that it has since been discovered that the said C. D. 
“made and duly executed his last will and testament, 
“ dated and thereof appointed executors [07 
as the case may be}, and that the said letters of adminis- 
“ tration ought to be called in, revoked, and declared null 
“and void in law: Now this is to command you, the 
“ said that within eight days after service hereof on 
“you, inclusive of the day of such service, you do bring 
‘into and leave in the probate or principal registry of the 
“said division of our High Court of Justice the said 
“letters of administration, and further do show cause (if 
“ you should think it for your interest so to do) why the 
“ same should not be revoked and declared null and void. 
“ Dated this day of 18 , and in the 
“ year of our reign. 
“ (Signed) E. E., Registrar. 
“ Citation to bring in administration. 
“1 Name of solicitor. |” 


Indorsement to be made after Service. 
“ This citation was served by G. H. on the within- 
“ named of at on the day of 
1S! 4 (Signed)  G. H.” 


The regulations as to issue of writs, the form of indorse- 
ments to be made on writs of summons, the renewal, and 
the service of writs, are provided for in the Orders from 
Order II. to Order XI. The rules in these and the sub- 
sequent orders applicable to tho probate practice will be 
given in full and generally seriatin. 


Orper II. 
Writ of Summons and Procedure, &c. 


“ Every action in the High Court shall be commenced Writ. 


“ by a writ of summons, which shall be indorsed with a 
BB 
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As to form of 
writ and in- 
dorsement. 


Form of writ. 


WRIT OF SUMMONS. [PART III. 


“ statement of the nature of the claim made, or of the 
“relief or remedy required in the action, and which shall 
“snecify the Division of the High Court to which it is 
“‘ intended that the action should be assigned.” R. 1. 

“ Any costs occasioned by the use of any more prolix or 
“ other forms of writs, and of indorsements thereon, than 
“the forms hereinafter prescribed, shall be borne by the 
“arty using the same, unless the Court shall otherwise 
“ direct.” Order IT. r. 2. 


Form of Writs of Summons. 


“18 . [Here put the letter and number. | 
“Tn the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. 
“ (Probate.) 
“Betwen A.B... . . . . Plaintzf, 
“ and 
“©. Dandi. F. . . Defendants. 
“ Victoria, by the grace of God, &e. 


“To C. D. of in the county of and KH. F. 
“ of 

“We command you, that within eight days after the 
“ service of this writ on you, inclusive of the day of such 
“ service, you do cause an appearance to be entered for 
“you in an action at the suit of A. B.; and take notice, 
“ that in default of your so doing the plaintiff may pro- 
“ceed therein, and judgment may be given in your 
“absence. Witness, ce.” 


Memorandum to be subscribed on the Writ. 


“'N.B.—This writ is to be served within (twelve) calendar 
‘ months from the date thereof, or, if renewed within six 
“ calondar months from the date of the last renewal, in- 
“ cluding the day of such date, and not afterwards. 
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‘‘ The defendant [or defendants] may appear hereto by 
“ entering an appearance | or appearances | either personally 
“or by solicitor at the Central Office, Royal Courts of 
% Justice, London. 


“ This writ was issued by of whose address 
“ for service 1s agent for of solicitor for 
“ the said plaintiff, who resides at 

“ This writ was served by me at on the defendant 


“ the day of . 
“ Indorsed the day of 
Signed, 
“ | Address, |” 

“No writ of summons for service out of the jurisdiction, 
“or of which notice is to be given out of the jurisdiction, 
“shall be issued without the leave of a Court or Judge.” 
Order IT. r. 4. 

‘« A writ of summons to be served out of the jurisdiction, 
“or of which notice is to be given out of the jurisdiction, 
“ shall be in Forms A. 2a and Rt. 3a, with such variations 
“as circumstances may require. Such notice shall be in 
“ Form No. 3 in the same part, with such variations as 
“ circumstances may require.” Order II. r. 9. 


Writ for service out of the Jurisdiction, or where notice in 
lieu of service is to be given out of the Jurisdiction. 
“18 . [Here put the letter and number] Writ tor 


service out of 


“ In the High Court of Justice. jurisdiction, 
“‘ Probate, Divorce, and Admiralty Division. 
“ (Probate.) 
“BetwenA.B.. . . . . . Plaintiff, 
“ and 
“CO. D.andE.F. . . Defendants, 
“ Victoria, by the grace of God, &c. 
“To C. D., of 
“We command you C. D., that within [here insert the 
number of days directed by the Court or Judge ordering the 
BB 
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“ service or notice] after the service of this writ [or notice 
“ of this writ, as the case may be] on you, inclusive of the 
“day of such service, you do cause an appearance to be 
“entered for you in an action at the suit of A. B.; and 
“ take notice, that in default of your so doing, the plaintiff 
“may proceed therein, and judgment may be given in 
“ your absence. 
“ Witness, &c. 


“ Tndorsement to be made on the writ before the issue 
* thereof. 

“ N.B.—This writ is to be served within twelve calendar 
“ months from the date thereof, or if renewed within six 
“calendar months from the last renewal, including the 
“ day of such date, and not afterwards. Appearance to be 
“entered at the Central Office, Royal Courts of Justice, 
“ London. 


“ This writ was issued by of whose address 
“ for service is agent for of solicitor for 
“the said plaintiff, who resides at 


“ The writ [or notice of this writ] was served by me at 
“ on the defendant on the day of 


“ Indorsed the day of 
“ Signed, 
“ [ Address, |” 


“ N.B.—This writ is to be used where the defendant or 
“ all the defendants or one or more defendant or defendants 
“is or are out of the jurisdiction. Where the defendant 
“ to be served is not a British subject, and is not in British 
“‘ dominions, notice of the writ, and not the writ itself, is 
“to be served upon him.” 
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Notice of Writ in lieu of service to be given out of the 
Jurisdiction. 


“ Tn the High Court of Justice. Notice of 
“ Probate, Divorce and Admiralty Division. be 
“ (Probate.) 
“18 . [Here put the letter and number. ] 
“Between A.B. . . . . . . Plaintiff, 


“ and 
“0. D., E. F. and G. H. Defendants. 
“Mo G. H., of . 
“ Take notice, that A. B., of , has commenced an 


“action against you, G. H., in the Probate, Divorce and 
“ Admiralty Division of her Majesty’s High Court of 
“ Justice in England, by writ of that Court, dated the 


. day of ,A.D. 18 5; which writ is indorsed 
“as follows [copy in full the indorsements], and you are 
“required within days after the receipt of this 


“ notice, inclusive of the day of such receipt, to defend the 
“said action, by causing an appearance to be entered for 
“ you thereto; and in default of your so doing, the said 
“A. B. may proceed therein and judgment may be given 
“in your absence. 
“You may appear to the said writ by entering an ap- 
“ nearance personally or by your solicitor at the Central 
“ Office, Royal Courts of Justice, London. 
“ (Signed) A.B., of , &e. 
¢¢ or 
eX Vg 08 , &e. 
“ Solicitor for A. B.” 


“ Every writ of summons shall bear date on the day on Date and _ 
““ which the same shall be issued, and shall be tested in the “of ¥™™ 
“name of the Lord Chancellor, or if the office of Lord 
“ Chancellor shall be vacant, in the name of the Lord 
“ Chief Justice of England.” Order I. r. 8, 
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INDORSEMENTS OF CLAIM. [PART IIL, 


Orpver III. 
Indorsements of Claim. 


“ Tho indorsement of claim shall be made on every writ 
“ of summons before it is issued.” Order III. r. 1. 

“ Tn probate actions the indorsement shall show whether 
“the plaintiff claims as creditor, executor, administrator, 
“residuary legates, legatee, next of kin, heir-at-law, 
“ devises, or in any and what other character.” Order IIT. 
r. 0. 


Forms of Indorsements of Claim. 


“1, By an executor or legatee propounding a will in 
“ solemn form. 

“The plaintiff claims to be executor of the last will 
“ dated the day of of OC. W., late of 
“ gentleman, deceased, who died on the day of 
“and to have the said will established. This writ is 
“issued against you as one of the next of kin of the said 
“ deceased [or as the case may be]. 

“2, By an executor or legatee of a former will, or a 
“next of kin, &c. of the deceased seeking to obtain the 
“ revocation of a probate granted in common form. 

“The plaintiff claims to be executor of the last will 
“ dated the day of of OC. D., late of 
“ gentleman, deceased, who died on the day of 
“and to havo the probate of a pretended will of the said 
“ deceased, dated the day of revoked. This 
“writ is issued against you as the executor of the said 
“ pretended will [or as the case may be]. 

“3, By an executor or legatec of a will when letters of 
“ administration have been granted as in an intestacy. 

“ The plamtiff claims to be executor of the last will of 
“C.D., late of gentleman, deceased, who died on 
“ the day of dated the day of : 

“The plaintiff claims that the grant of letters of ad- 
“ ministration of the personal estate of the said deceased 
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“ obtained by you should be revoked, and probate of the 
“ said will granted to him. 

“4, By a person claiming a grant of administration as 
“a next of kin of the deceased, but whose interest as next 
“ of kin is disputed. 

“ The plaintiff claims to be the brother and sole next of 
“kin of C. D. of gentleman, deceased, who died on 
“ the day of intestate, and to have as such a 
“ grant of administration to the personal estate of the said 
“intestate. This writ is issued against you because you 
“ have entered a caveat, and have alleged that you are the 
“sole next of kin of the deceased [or as the case may be].” 


In determining who are to be defendants to the writ, 
and in settling the indorsement of claim, it is of importance 
to consider:— 

1. Who are to be made defendants in the action, and 
whether all or some of them only shall be made defendants 
to the original writ. 

All parties whoso interests aro or may by possibility 3 
be affected by the judgment claimed should bo made de- 
fendants in the action in order to obtain an irrevocable 
grant. But at the commencement of an action it may be 
difficult to ascertain promptly and with certainty who all 
these parties may be, owing for instance in a testamentary 
suit to the plaintiff not having under his control all the 
deceased’s testamentary papers, or to his not having neces- 
sary information as to the names and residences of the 
parties, and in such case it may be convenient to make 
some ouly of the proposed defendants parties to the writ in 
order that it may issue without delay, and to bring in the 
others afterwards by citation. 

2. The nature of the claim to be put forward. 

Thus, in an action for proof of a will in solemn form it 
is material to consider whether the plaintiff shall rely on 
one or more testamentary instruments, or whether he shall 
claim in the alternative, ¢.g., probate of an earlier will in the 
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INDORSEMENT OF ADDRESS. [PART 111. 


event of the last will propounded by him being pronounced 
against, &c. 

3. The nature of the defendants’ interest. 

The indorsement should show the grounds for bringing 
the defendants into the action, whether as next of kin or 
as a party entitled in distribution or as interested under 
another will; and if interested under another will, the date 
of the will and the nature of the interest should appear. 
In framing the affidavit verifying the indorsement, it is 
convenient to include in it the names of all the parties who 
by possibility might be affected by the decree claimed, and 
it will then serve as the affidavit to lead any subsequent 
citation that may be issued by way of notice to make other 
parties defendants. 


Orner LY. 
Indorsement of Address. 


“Tn all cases where a writ of summons is issued out of 
“the Central Office the solicitor of a plaintiff suing by a 
“solicitor shall indorse upon every writ of summons and 
“ notice in lieu of service of a writ of summons the address 
“ of the plaintiff, and also his own name or firm and place 
“ of business, and also, if his place of business shall be 
“more than three miles from the principal entrance of the 
“central hall at the Royal Courts of Justice, another 
“ proper place, to be called his address for service, which 
“shall not be more than three miles from the principal 
“entrance of the central hall at the Royal Courts of 
“ Justice, where writs, notices, pleadings, petitions, orders, 
“ summonses, warrants, and other documents, proceedings, 
“ and written communications may be left for him. And 
“ where any such solicitor is only agent of another soli- 
“ citor, he shall add to his own name or firm and place of 
“ business the name or firm and place of business of the 
“ principal solicitor.” Order IV. r. 1. 

“Tn all cases where a writ of summons is issued out of 


“ the Central Office a plaintiff suing in person shall indorse 
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“ upon the writ and notice in lieu of service of a writ his 
“ place of residence and occupation, and also, if his place 
“of residence shall be more than three miles from the 
“principal entrance of the central hall at the Royal 
“ Courts of Justice, another proper place, to be called his 
‘¢ address for service, which shall not be more than three 
“ miles from the principal entrance of the central hall at 
“the Royal Courts of Justice, where writs, notices, plead- 
“ings, petitions, orders, summonses, warrants, and other 
“documents, proceedings, and written communications 


“ may be left for him.” Order IV. r. 2. 
Orper Y. 


Issue of Writs of Summons. 


“Writs of summons in probate and administration Practice as to 
“ actions issue only from the Central Office.” Its, 1 & 2, issue of writ. 
By the practice the writ and affidavit verifying the in- Approval at 
dorsement must, in the first instance, be taken to the seen 
Probate Registry, and be approved of and marked by an Writ. 
officer of the Probate Registry before it is allowed to 
issue. 
“Writs of summons shall be prepared by the plaintiff Preparation 
“ or his solicitor, and shall be written or printed, or partly ° ¥"" 
“ written and partly printed, on paper of the same descrip- 
“ tion as by these rules directed in the case of proceedings 
“ directed to be printed.” Jt. 10. 
“ Every writ of summons shall be sealed by the proper Scaling of 
“officer, and shall thereupon be deemed to be issued.” ”~ 
R. 11. 
“ The plaintiff or his solicitor shall, on presenting any Copy to file. 
“writ of summons for sealing, leave with tho officer a 
“copy, written or printed, or partly written and partly 
“printed, on paper of the description aforesaid, of such 
“ writ, and all the indorsements thereon, and such copy 
“ shall be signed by or by a clerk for the solicitor leaving 
“ the same, or by the plaintiff himself if he sues in person.” 
R. 12, 


Filing copy. 
Entry in 
cause book. 
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CONCURRENT WRITS. [ PART III. 


“The signature on the statement indorsed on the writ 
“is not a sufficient compliance with thisrule.” P.M. R., 
Part IIT, (5). 

“ The officer receiving such copy shall file the same, and 
“an entry of the filing thereof shall be made in a book to 
“be called the cause book, which is to be kept in the 
“manner in which cause books are now kept, and the 
“action shall be distinguished by the date of the year, a 
letter, and a number, in the manner in which causes are 
“ now distinguished in such cause books.” KR. 8, 

“ The issue of writs of summons in probate actions shall 
“be preceded by the filing of an affidavit made by the 
“ plaintiff, or one of the plaintiffs, in verification of the 
 indorsement on the writ.” J. 1d. 


Orper VI. 
Concurrent Writs, 


“ The plaintiff in any action may, at the time of or at 
“any time during twelve months after the issuing of the 
“ original writ of summons, issue one or more concurrent 
“writ or writs, each concurrent writ to bear teste of the 
“ same day as the original writ, and to be marked with a 
“seal bearing the word ‘concurrent,’ and the date of 
“ issuing the concurrent writ; and such seal shall be im- 
“ pressed upon the writ by the proper oflicer: Provided 
“ always, that such concurrent writ or writs shall only be 
“in force for the period during which the original writ in 
“ such action shall be in foree.” R. 1. 

“A writ for service within the jurisdiction may be 
“issued and marked as a concurrent writ with one for 
“ service, or whereof notice in licu of service is to be given, 
“ out of the jurisdiction; anda wnit for service, or whereof 
“ notice in lieu of service is to be given, out of the juris- 
“ diction, may be issued and marked as a concurrent writ 
“ with one for service within the jurisdiction.” k, 2. 
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Orver VII. 
Disclosure by Solicitors and Plaintiffs. 


“ Every solicitor whose name shall be indorsed on any Plaintiff’s 
“writ of summons shall, on demand in writing made by Stor fo 
“or on behalf of any defendant who has been served there- authority. 
“with or has appeared thereto, declare forthwith whether W™tine- 
“ such writ has been issued by him or with his authority 
“or privity; and if such solicitor shall declare that the 
“writ was not issued by him, or with his authority or 
“ privity, all proceedings upon the same shall be stayed, 

“and no further proceedings shall be taken thereupon 
“ without leave of the Court or a Judge.” RK. 1. 


Orner VIII. 


“ No original writ of summons shall be in force for Currency of 
“more than twelve months from the day of the date “"™” 
“ thereof, including the day of such date.” It. 1. 


Orper IX. 
Service of Writ of Summons. 
1. Mode of Service. 


“ No service of writ shall be required when the defen- Undertakers 
“dant, by his solicitor, undertakes in writing to accept eal 
“ service, and enters an appearance.” It. 1. 

“ ‘When service is required the writ shall, wherever it is Porsonal 

“practicable, be served in the manner in which personal 97)" 4 
“ service is now made, but if it be made to appear to tho service, 
“ Court or to a Judge that the plaintiff is from any cause 
“unable to effect prompt personal service, the Court or 
“ Judge may make such order for substituted or other 
“service, or for the substitution for service of notice by 
“ advertisement or otherwise, as may seem just.” R, 2, 
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2. On particular Defendants. 


“ ‘When husband and wife are both defendants to the 
action, they shall both be served, unless the Court or a 
“ Judge shall otherwise order.” I. 3. 

“ ‘When an infant is a defendant to the action, service 
“on his father or guardian, or if none, then upon the 
“ person with whom the infant resides or under whose care 
“ he is, shall, unless the Court or Judge otherwise orders, 
“be deemed good service on the infant; provided that the 
“ Court or Judge may order that service made, or to be 
“made, on the infant shall be deemed good service.” 
R. 4. 

“ ‘When a lunatic or person of unsound mind not so 
“ found by inquisition is a defendant to the action, service 
“on the committee of the lunatic, or on the person with 
“ whom the person of unsound mind resides or under whose 
“care he is, shall, unless the Court or Judge otherwise 
“orders, be deemed good service on such defendant.” 
R. 6. 

“In the absence of any statutory provision regulating 
“service of process, every writ of summons issued against 
“9 corporation aggregate may be served on the mayor or 
“ other head officer, or on the town clerk, clerk, treasurer, 
“ or secretary of such corporation.” It. 7. 


Generally. 


“The person serving a writ of summons shall, within 
“ three days at most after such service, indorse on the writ 
“the day of the month and week of the service thereof, 
“ otherwise the plaintiff shall not be at liberty, in case of 
“ non-appearance, to proceed by default; and every affi- 
“ davit of service of such writ shall mention the day on 
“which such indorsement was made. This rule shall 
“ apply to substituted as well as other service.” J. 1d. 
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Orper X. 
Substituted Service. 


“ Every application to the Court or a Judge for an order Substituted 
“ for substituted or other service, or for the substitution peer 
“of notice for service, shall be supported by an affidavit 
“ setting forth the grounds upon which the application is 
“made.” KR. 1. 


Orper XI, 
Service out of Jurisdiction. 


“Tn probate actions service of a writ of summons or 
“ notice of a writ of summons, may, by leave of the Court 
“ or a Judge, be allowed out of the jurisdiction.” R. 3. 
“ Kvery application for lcave to serve such writ or notice Affidavit. 
“on a defendant out of the jurisdiction shall be supported 
“by affidavit or other evidence, stating that in the belief 
“ of the deponent the plaintiff has a good cause of action, 
“ and showing in what place or country such defendant is 
“ or probably may be found, and whether such defendant 
“is a British subject or not, and the grounds upon which 
“the application is made; and no such leave shall be 
granted unless it shall be made sufficiently to appear to 
“the Court or Judge that the case 1s a proper one for 
“ service out of the jurisdiction under this order.” It. 4. 
“ Any order giving leave to effect such service or give Time for 
“ such notice, shall limit a time after such service or notice “PP*™n°* 
“ within which such defendant is to enter an appearance, 
“such time to depend on the place or country where or 
within which the writ is to be served or the notice given.” 
R. 5. 
“Where the defendant is neither a British subject, nor 
‘in British dominions, notice of the writ, and not the writ 
“¢ iteelf, is to be served upon him.” KH. 6. 
“ Notice in lieu of service shall be given in the manner Notice in lieu 
“in which writs of summons are served.” R. 7. eee 
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Orper XII, 
Appearance. 


Appearance  “* All appearances in probate actions are to be entered in 
Had arene “ the Central Office.” RB. 2. 
Office. “Place of Entry — Writ Appearance Department, 
“ Rooms 70, 76. 
“A statement of claim must be delivered, if defendant, 
“ on the appearance, or within eight days thereafter, gives 
“notice in writing that he requires one.” Order XI. 
r. 1 (0). 
Notice of “ Tn probate actions, notice of appearances entered shall 
“pp forthwith be given by the Central Office to the Probate 
“ Registry.” RB. 3. 
“A defendant shall enter his appearance to a writ of 
“summons by delivering to the proper officer a memo- 
“ randum in writing, dated on the day of its delivery, and 
“containing the name of the defendant’s solicitor, or 
“ stating that the defendant defends in person. 
“Ho shall at the same time deliver to the officer a 
“ duplicate of the memorandum, which the officer shall 
“seal with the official seal, showing the date on which it 
“is sealed, and then return to the person entering the 
“ appearance, and the duplicate memorandum so sealed 
“ shall be a certificate that the appearance was entered on 
“ the day indicated by the seal.” R. 8. 


Entry of Appearance, Order XVI, Rule 18. 
“18 . No. 
“Tn the High Court of Justice. 
Probate, Divorce and Admiralty Division. 
“ (Probate.) 
“ Between . . . Plaintiff, 
and 
Defendant. 
“ Enter an appearance for to the notice issued in 
* this action on the day of »18 by the 
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“ defendant under the Rules of the Supreme Court, 
“ Order XVI. Rule 18. 
“ Dated the day of , 18 
“ (Signed) 


s of * * Tf this ad- 
dress be be- 
“ Agent for sad 
“6 of miles from the 
Royal Courts 
of Justice, an 
“The said defendant requires a statement of claim to be mae ee 
delivered.” throo miles 
Yr mus 
be given, 


“A defendant shall, on the day on which he enters an 
“ appearance to a writ of summons, give notice of his ap- 
“ pyearance to the plaintiff’s solicitor, or, if the plaintiff 
“ sues in person, to the plaintiff himself. The notice may 
“be given either by notice in writing, served in the 
“ ordinary way at the address for service, or by prepaid 
“letter directed to that address and posted on the day of 
“ entering appearance in due course of post, and shall in 
“either case be accompanied by the sealed duplicate 
“memorandum.” RK. 9. 


Notice of Entry of Appearance. 


“18 . No. 
“ In the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate.) 
“ Between . . . Plaintiff, 


and 
. Defendant, 


“Take notice, that have this day entered an appear- 
“ance at the Central Office, Royal Courts of Justice, for 
“the defendant to the writ of summons in this 
* action. 
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Address of 
defendant’s 
solicitor for 
service. 


Address of 
defendant for 
Rervice. 


Memorandum 
defective. 


* If this ad- 
dress is be- 
yond three 
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“The said defendant requires delivery of a statement 
“ of claim. 
“ Dated the day of 18 
“ (Signed) 
66 of 
“ Agent for 
“Solicitor for the defendant .” 


“The solicitor of a defendant appearing by a solicitor 
“ shall state in such memorandum his place of business, a 
“ place, to be called his address for service, which shall 
“ not be more than three miles from the principal entrance 
“ of the Central Hall.” R. 10. 

‘A defendant appearing in person shall state in such 
“memorandum his address, a place, to be called his 
‘‘ address for service, which shall not be more than three 
“ miles from the principal entrance of the Central Iall.” 
R. 11. 

“Tf the memorandum does not contain such address it 
“ shall not be received ; and if any such address shall be 
“ illusory or fictitious, the appearance may be set aside by 
“ the Court or a Judge, on the application of the plaintiff.” 
R. 12. 

Entry of Appearance. 
“18 . [Here put the letter and number.) 


“Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 


“ (Probate.) 
“Between A.B. . . . . . . . Plaintiff, 
and 
“CD... .. =. . . Defendant. 


“ Enter an appearance for 


miles from the “ in this action 


Royal Courts 
of i ustice, an 
address for 
service within 
three miles 
thereof must 
be given. 


“ Dated the day of 
“ (Signed) 
'T3 of * 
“ Agent for of a 
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BH, 22, 
Entry of Appearance Limiting Defence. 


“ Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate.) 

“Between A.B. . . . . . . . Plaintiff, 

and 
“C.D... . =... . Defendant. 

“Enter an appearance for the defendant 
“in this action. The said defendant limits his defence to 
“the first codicil [or as the case may be} to the said will «t¢ this ad- 
“ mentioned in the writ of summons. See pee 

“The address of is viilesteams(lie 

« (Signed) Cran a 
or” address for 
“Agent for _—of 2 eaeiea? 
— thereof must 
be given. 

“Upon the receipt of a memorandum of appearance, Entry of — 
“the officer shall forthwith enter the appearance in the (Eiyy 
“ cause book.” It. 14. 

“Tf two or more defendants in the same action shall Appcaranco 
“appear by the same solicitor and at the same time, the 1 
“names of all the defendants so appearing shall be in- 

“ serted in one memorandum.” R. 17. 

“ A solicitor not entering an appearance in pursuance of Undertaking 
“ his written undertaking so to do on behalf of any defen- oeP ee 
“ dant shall be liable to an attachment.” RK. 18. 

“A defendant may appear at any time before judgment. Appearance 
“If he appear at any time after the time limited by the need ae 
“ writ for appearance he shall not, unless the Court or a mut. 

“ Judge otherwise orders, be entitled to any further time 
“ for delivering his defence, or for any other purpose, than 
“if he had appeared according to the writ.” I. 22. 

“Tn probate actions any person not named in the writ Probate 

“ may intervene and appear in the action as heretofore, on ““"°™* 
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Infant or 
person of 
iinsonnd 
miu, 
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“ filing an affidavit showing how he is interested in the 
** estate of the deceased.” RK, 23. 

A. person having knowledge of the action, and being 
in a position to intervene, and failing to do so, is bound 
by the proceedings. Wytcherley v. Andrews, 2 P, & D. 328; 
Young v. Holloway, (1895) P. 87, 


Orper XIII. 
Default of Appearance. 


“Where no appearance has been entered to a writ of 
“ summons for a defendant who is an infant or a person of 
“unsound mind not so found by inquisition, the plaintiff 
“shall before further proceeding with the action against 
“‘ the defendant apply to the Court or a Judge for an order 
‘that some proper person be assigned guardian of such 
“defendant, by whom he may appear and defend the 
“action. But no such order shall be made unless it appears 
“on the hearing of such application that the writ of 
“ summons was duly served, and that notice of such appli- 
‘‘ cation was, after the expiration of the time allowed for 
appearance, and at least six clear days before the day in 
“such notice named for hearing the application, served 
“ upon or left at the dwelling-house of the person with 
“ whom or under whose care such defendant was at the 
“time of serving such writ of summons, and also (in the 
“ case of such defendant being an infant not residing with 
“ or under the care of his father or guardian) served upon 
“ or left at the dwelling-house of the father or guardian, if 
“ any, of such infant, unless the Court or Judge at the time 
“ of hearing such application shall dispense with such last- 
“ mentioned service.” R. 1. 

Thus, in White v. Duvernay, (1891) P. 290, the Judge 
under this rule nominated the official solicitor of the Court 
guardian ad litem of a minor residing abroad,—whose guar- 
dian had been served with notice and refused to appear,— 
and ordered the plaintiff to provide for the. guardian’s 
costs 
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Where an infant, a necessary party to the action, is 
born after judgment, proceedings may be taken to make 
him a party to a supplemental action. Capps v. Capps, 
40.D.1; Peter v. Thomas Peter, 26 C.D. 181. 

Where the defendant was a minor resident out of the 
jurisdiction, and notice of the writ having been served 
upon her, and upon her guardian appointed by a foreign 
Court, who declined to enter an appearance, the Court 
nominated the official solicitor of the court her guardian 
ad litem, and ordered his costs to be part of the costs of the 
executor who propounded the will. White v. Duvernay, 
(1891) P. 290. 

In probate actions, in case the party served with the 
writ does not appear within the time limited for appear- 
ance, upon the filing by the plaintiff of a proper affidavit 
of service the action may proceed as if such party had 
appeared. RK, 12. 
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CHAPTER IIT. 


AFFIDAVIT AS TO SCRIPTS—PRACTICE IN PREROGATIVE COURT 
AND COURT OF PROBATE RETAINED—RULES AS TO SCRIPTS 
—SUITS IN FORMA PAUPERIS—CITING OF HEIRS-AT-LAW 
AND OTHER PARTIES INTERESTED IN REALTY—THE COURT 
OF PROBATE ACT, 1857, sects. 61 AND 63—PRACTICE AS 
TO CITING, &C.—INTERVENTION OF HEIR-AT-LAW AND 
OTHER PARTIES INTERESTED IN REALTY—RULES AS TO 
PARTIES IN COURT OF PROBATE — ORDER XVI. AS TO 
PARTIES—HOW INSANE PERSONS MAY SUE OR DEFEND— 
PAUPERS. 


Affidavit asto Ture term script in the Probate Court comprises all the 


scripts. 


Plaintiff and 


testamentary papers of the deceased executed or unexe- 
cuted, whether a will or codicil or other testamentary 
paper, draft of a will or codicil or other testamentary 
paper, or written instructions for the same. In the 
Prerogative Court the first important step in a probate 
cause alter service of the decree or citation on the de- 
fendant was the calling for the affidavit of scripts from the 
several parties to the cause, each of whom was required to 
bring in an affidavit stating what scripts had at any time 
come to his possession or knowledge, and annexing to his 
affidavit any script in his possession or under his control. 
If any document or other script brought in was torn or 
had alterations or obliterations on it, the affidavit was 
required to state its plight and condition at the time of 
its coming into his possession or under his control. 

This practice as to the affidavit as to scripts was retained 
in the Court of Probate by the following rules, and is still 
in force :— 

“Tn testamentary causes the plaintiff and defendant, 
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“ within eight days of the entry of an appearance on the defendant to 


“ part of the defendant, are respectively to file their affi- erie 


“ davits as to scripts, whether they have or have not any a eight 


site ‘ : from 
“ script in their possession.” [R. 30, C. B. detendant’s 
“ Kvery script which has at any time been mado by or ®PPearance. 


1 1 : os h t tie 
“ under the direction of the testator, whether a will, codicil, hide sacri 


“ draft of a will or codicil, or written instructions for the 
“same, of which the deponent has any knowledges, is to 
“ be specified in his affidavit of scripts; and every script in 
“the custody or under the control of the party making the 
“« affidavit is to be annexed thereto, and deposited therewith 
“in the registry.” J. 31, C. B. 


“In the High Court of Justice. Form of 
“Probate, Divoree and Admiralty Division. affidavit of 
scripts. 
“ (Probate.) 
“Between A.B. . . . . . . . Plaintiff, 
and 
“OD. . . . . . . . Defendant. 


“TA. B. of in the county of , party in this 
“ action, make oath and say, that no paper or parchment 
“ writing being or purporting to be or having the form or 
“ effect of a will or codicil or other testamentary disposition 
“ of KE. F., late of , inthe county of deceased, the 
‘ deceased in this action, or being or purporting to be in- 
“structions for, or the draft of, any will, codicil, or other 
“testamentary disposition of the said HK. I’. has at any 
“ time, either before or since his death, come to the hands, 
‘‘ possession, or knowledge of me, this deponent, or to the 
“ hands, possession, or knowledge of my solicitors in this 
“ action so far as is known to me, this deponent, save and 
“ except the true and original last will of the said deceased 
“now remaining in the principal registry of this Court 
“ Tor hereunto anncxed, or as the case may be| the said will 
“bearing date the day of , 18 [or as the 
“ case may be], also save and except [here add the dates and 
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Inspection of 
scripts. 


Ord. 21, r. 2. 


Affidavit as to 
scripts. 


Pencil writing 
on will or 
script, &c. 


Of suits 
in forma 
pauperis. 
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“ narticulars of any other testamentary papers of which the 
“ deponent has any knowledge}. 
“ (Signed) A. B. 
“Sworn at ,onthe dayof ,18 
“ Before me, 

_ “No party to the cause, nor his proctor, solicitor or 
“ attorney, shall be at liberty, except by leave of the 
“ Judge, or of one of the registrars of the principal 
“registry, to inspect the affidavit as to scripts, or the 
“scripts annexed thereto, filed by any other party to the 
“ cause, until his own affidavit as to scripts shall have been 
 filod.” BR. 32, C. B. 

The only rule in the orders relating to scripts is 
Order XXI. r. 2, by which the plaintiff, unless otherwise 
ordered by the Court or a Judge, is allowed six weeks to 
deliver his statement of claim from the entry of appearance 
by the defendant, but he is not compelled to deliver it until 
the expiration of eight days after the defendant has filed 
his affidavit as to scripts. 

“When any pencil writing appears on a will, script, or 
“ other document filed in the registry, a fac-simile copy of 
“the will, script, or other document, or of the pages or 
“sheets thereof containing the pencil writing, must also 
“be filed with those portions written in red ink which 
“appear in pencil in the original. Such copy must be 
“ examined by an examiner in the registry.” R.75, 0. B. 

Any person who is not worth 25/., after payment of his 
just debts, save and except his wearing apparel, is allowed 
to prosecute an action in formd pauperis (11 Hen. VIL. 
ce, 12, and 23 Hen. VIII. o. 15). 

“Any person desirous of prosecuting a suit in formd 
“ pauperis is to lay a case before counsel, and obtain an 
“ opinion that he or she has reasonable grounds for pro- 
“ceeding.” R. 23, C. B. 

“No person shall be admitted to prosecute a suit in 
“ formd pauperis without the order of the J udge; and to 
obtain such order, the case laid before counsel, and his 
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“ opinion thereon, with an affidavit of the party, or of his 
“or her proctor, solicitor or attorney, that the said case 
“ contains a full and true statement of all the material 
“ facts, to the best of his or her knowledge and belief, and 
“an affidavit by the party applying that he or she is 
“not worth 25/. after payment of his or her just debts, 
“save and except his or her wearing apparel, shall be 
“ produced at the time such application is made.” KR, 24, 
C. B. 

“Where a pauper omits to proceed to trial, pursuant to 
“notice, he or she may be called upon by summons to 
“ show cause why he or she should not pay costs, though 
“he or she has not been dispaupered, and why all future 
“ proceedings should not be stayed until such costs are 
“paid.” RK, 20, C. B. 
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The heir-at-law of the deceased, a devisee under any The heir-at- 


will of the deceased, or other person interested, or pretend- 


law, devisce 
or other per- 


ing an interest, in any of his real estate disposed of by a son interested 


will propounded, should be made a defendant to the action, 


in realty to bo 
partics to 


unless the Court shall, with reference to the circumstances &ctiou. 


of the property of the deceased or otherwise, think fit to 
direct that the action may proceed without their being 
cited. See sects. 61 and 63 of the Court of Probate Act, 
1897. 


“Where proceedings are taken under this Act for proving The Court of 


“a will in solemn form, or for revoking the probate of a 
“ will, on the ground of the invalidity thereof, or where in 
“ any other contentious cause or matter under this act the 
“ validity of a will is disputed, unless, in the several cases 
“ aforesaid, the will affects only personal estate, the heir- 
“ at-law, devisees and other persons having or pretending 
“interest in the real estate affected by the will shall, sub- 
“ject to the provisions of this act, and to the rules and 
“orders under this act, be cited to see proceedings, or 
“ otherwise summoned in like manner as the next of kin, 
“ or others having or pretending interest in the personal 
“estate affected by a will should be cited or summoned, 


Probate Act, 


1857, 8. 61. 


Oud 


Probate Act, 
1857, 8. 63, 


Practice as to 
inaking heirs- 
ut-law and 
partios in- 
terested in 
real estate 
partios, 
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“ and may be permitted to become parties, or intervene for 
“ their respective interests in such real estate, subject to 
“ such rules and orders and to the discretion of the Court.” 
Sect. 61. 

“Nothing herein contained shall make it necessary to 
“ cite the heir-at-law or other persons having or pretending 
“ interest in the real estate of a deceased person, unless it 
“ is shown to the Court, and the Court is satisfied, that the 
“ deceased was at the time of his decease seised of or en- 
“ titled to or had power to appoint by will some real estate 
“ beneficially, or in any case where the will propounded, 
“ or of which the validity is in question, would not in the 
“ opinion of the Court, though established as to personalty, 
“ affect real estate, but in every such case, and in any other 
“ case, in which the Court may, with reference to the cir- 
“ cumstances of the property of the deceased or otherwise, 
“think fit, the Court may proceed without citing the heir 
“ or other persons interested in real estate, provided that 
“the probate, decree or order of the Court shall not in any 
“ case affect the heir or any person in respect of his inte- 
“rest in real estate, unless such heir or person has been 
“cited or made party to the proceedings, or derives title 
“under or through a person so cited or made party.”’ 
Sect. 6:3. 

The practice of the Court in regard to citing or making 
parties to the suit the heir-at-law or persons interested in 
the real estate is as follows:—Where the heir-at-law or 
person interested in the real estate has appeared in the suit 
in respect of the personal estate, he may be made a party 
in respect of the real estate by summons. But where the 
heir-at-law or persons interested in the real estate have not 
appeared in the suit, they should be made parties by being 
cited by either party to the suit, in pursuance of an order 
obtained for that purpose on motion made before the Judge, 
or registrar in the absence of Judge. (Sect. 61 of the 
Probate Act, 1857; Kennaway v. Kennaway, 1 P. Div. 148; 
45 L. J. 86.) The Judge or registrar, before making the 
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order, should be satisfied by affidavit that the testator died 
seised of real estate, and that the will in question affects or 
purports to affect the real estate of the testator, and may 
then make any special directions as to the persons to be 
cited which he may think the justice of the case requires. 

‘‘ Any person proceeding to prove a will in solemn form 
“ or to revoke the probate of a will, may, if the will affects 
“real estate, apply to the Judge, or to a registrar in his 
“ absence, for an order authorizing him to cite the heir or 
“ heirs-at-law or other person or persons having or pre- 
“tending interest in such real estate to see proceedings; 
“ond the Judge or registrar, on being satisfied by affidavit 
“ that the will in question does affect or purport to affect 
“ the real estate, will make an order authorizing the person 
“applying to cite the heir or heirs-at-law or other such 
“ erson or persons as aforesaid: provided always, that the 
“ Judge may give any special directions as to the persons 
“to be cited which he may think the justice of the case 
“ requires.” Jt. 78, C. B. 

Where the plaintiff propounded a will by her guardian 
as sole legatee named thereim, and was also sole devises, 
and the defendant was also hciress-at-law of the deccased, 
who, as a party entitled in distribution, opposed the will, 
the Court, upon motion made on behalf of the defendant, 
directed the plaintiff to be cited by her guardian as such 
devisee. Emberley v. Trevanion, 48, & T. 197; 29 L. J. 
142. The Court will direct citation against the devisees in 
an earlier will, when a later will is propounded. Lister 
and others v. Smith, 88. & T. 638; 82 L. J. 13. 

Where a defendant has appeared in the action, the ap- 
plication should not be made until a statement of defence 
has been delivered, or the time for delivering a statement 
of defence has expired. But where no appearance has 
been entered in an action on behalf of a party served with 
a writ of summons as interested in the personal estate, the 
application should be made after the statement of claim 
has been filed in the registry, and should be supported by 
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an affidavit that the plaintiff intends to prove the will in 
solemn form, and is desirous that the probate should bind 
the real estate (Domvile and others v. Domvile, 48. & T. 17; 
34 L. J. 79); but the order is not made unless all the 
next of kin and parties interested in distribution have 
been cited. Moore and Barber vy. Holgate, 1 L. R. 101; 
35 L. J. 46, 

One of the great objects of the 61st and two following 
sections of the Probate Act, 1857, is to prevent double 
trials; and this object, where the will relates to realty as 
well as personalty, can only be effected by citing the heir- 
at-law or other persons interested in such realty. The 
Court, therefore, on application made, will generally permit 
the citation to issue, and the fact of a co-heir being an 
infant, or child of the plaintiff, is no ground for the Court 
refusing to allow such co-heir to be cited. Nicholls and 
Freeman vy. Binns, 18. & T. 19; 27 L. J. 14. 

Heir-at-law The heir-at-law and other persons interested in the real 

ae estate affected by the will, though not cited, may become 

ae ie parties and intervene, with leave of the Judge or one of 

intervene. the registrars, obtained by order made on summons (R. 6, 
C. B.), for their respective interests in “such real estate.” 
(Sect. 61 of Probate Act, 1857.) 

It was a rule of the Prerogative Court that, when a suit 
was pending, a party whose interest might by possibility 
be affected by the suit, should be allowed to intervene to 
protect his interest. He was called an intervener; and by 
Rule 6, C. B., it 1s provided that parties who, previously 
to the passing of the Probate Act, had a right to intervene 
in a cause, may do so with leave of the Judge or one of 
the registrars, obtained by order on summons, subject to 
the same limitations and to the same rules with respect to 
costs as heretofore, 7. ¢., as in the Prerogative Court. 

The distinction between an intervener and a defendant, 
properly so called, in the Prerogative and Probate Courts 
was, that an intervener was a person who put in an 
appearance in a suit while the suit was pending. If he 
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put in an appearance on the warning of his caveat, or in 
answer to a citation served upon him by the plaintiff at 
the commencement of the suit, he was called a defendant ; 
or if in answer to a citation to see proceedings, he was 
called a party cited. 

By ‘the practice of the Prerogative Court, interveners 
took the cause as they found it at the time of their inter- 
vention. Hence they could of right do only what they 
might have done had they been parties in the first instance, 
or had their intervention occurred at an earlier stage of 
the cause. An intervener could not, therefore, of right, 
when a cause was formally concluded by the publication of 
evidence, give a plea in the principal cause, but the Court 
might allow him to do so ex gratid on cause shown. 
Clements v. Rhodes, 3 Add. 40. 

Who and under what circumstances a person is entitled 
to be a party to a probate action has been already con- 
sidered, ante, pp. 860—3865. The following rules of Court 
are now in force in relation to parties to suits :— 

“ Executors or other parties, who, previously to tho 
“ passing of the Court of Probate Act, 1857, might prove 
“ wills in solemn form of law, shall be at liberty to prove 
“ wills under similar circumstances, and with the samo 
“ nrivileges, liabilitics and effect as heretofore.” KR. 4,C. B. 

“ Next of kin and others, who, previously to the passing 
“of the said act, had a right to put executors or partics 
“ entitled to administration with will annexed upon proof 
“ of a will in solemn form of law, shall continue to possess 
“the same rights and privileges, and be subject to the 
“same liabilities with respect to costs as heretoforo,” 
R. 5, C. B. 

“ Parties who, previously to the passing of the said act, 
“had a right to intervene in a cause may do 80, with leave 
“ of the Judge or one of the registrars, obtained by order 
“on summons, subject to the same limitations and the 
“samo rules with respect to costs as heretofore.” Ri. 6, 
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Julgment. 


Costs, 


Defendants. 


Judgment. 


A defendant 
not interested 
in every cause 
of action. 


Infants and 
married 
women. 
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Orper X YI. 
Parties. 


“ All persons may be joined as plaintiffs in whom the 
“right to any relief claimed is alleged to exist, whether 
“ jointly, severally, or in the alternative. And judgment 
“may be given for such one or more of the plaintiffs as 
“may be found to be entitled to relief, for such relief as 
“ he or they may be entitled to, without any amendment. 
“ But the defendant, though unsuccessful, shall be entitled 
‘to his costs occasioned by so joining any person or per- 
“sons who shall not be found entitled to relief, unless the 
“ Court in disposing of the costs of the action shall other- 
“ wise direct.” It. 1. 

‘“ All persons may be joined as defendants against whom 
“ the right to any relief is alleged to exist, whether jointly, 
“ severally, or in the alternative. And judgment may be 
“ given against such one or more of the defendants as may 
“be found to be liable, according to their respective liabili- 
“ ties, without any amendment.” R. 4. 

“Tt shall not be necessary that every defendant to any 
“action shall be interested as to all the relief thereby 
“prayed for, or as to every cause of action included 
“therem; but the Court or a Judge may make such order 
“as may appear just to prevent any defendant from being 
‘‘ embarrassed or put to expense by being required to attend 
“ any proceedings in such action in which he may have no 
“interest.” RB. o. 

“ Infants may sue as plaintiffs by their next friends, in 
“the manner heretofore practised in the Chancery Divi- 
“ sion, and may, in like manner, defend by their guardians 
‘“anpointed for that purpose. Married women may sue 
‘and be sued as provided by the Married Women’s Pro- 
“erty Act, 1882.” KR. 16. 

In probate suits in the Ecclesiastical Courts, and subse- 
quently in the Court of Probate, a married woman might 
sue or be sued without her husband being a necessary 
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party to the suit. But the Court might, in its discretion, 
make an order for him to be joined with her as a party for 
the purpose of making him liable for costs. 

“ An infant shall not enter an appearance except by his Appearance 
“ guardian ad litem. No order for the appointment of such >Y mt. 
“ suardian shall be necessary, but the solicitor applying to 
“ enter such an appearance shall make and file an affidavit 
“in the Form No. 8 in Appendix A., Part IT, with such 
“ variations as circumstances may require.” R, 18. 

“ Kvery infant served with a petition or notice of motion, Guardian 

“or summons in a matter, shall appear on the hearing “ 
“thereof by a guardian ad /item in all cases in which the 
“appointment of a special guardian is not provided for. 
“No order for the appointment of such guardian shall be 
“necessary, but the solicitor by whom he appears shall 
“previously make and file an affidavit as in the last rule 
“mentioned.” RK. 19. 

[But it is within the province of the Court to inquire 
whether an action by a guardian ad /ifem on behalf of 
infants is for their benefit, and to make an order for their 
protection. Percival v. Cross, 7 P. D. 234. ] 

“Subject to the provisions of the act and theso rules, Probate 
“in all probate actions, the rules as {o parties in use in *“4™ 
“ the Courts of Probate previously to the commencoment 
“ of the principal act shall continue to be in force.” 

“ No cause or matter shall be defeated by reason of the Misjoinder. 
“ misjoinder of parties, and the Court may in every action Amendment. 
“ deal with the matter in controversy so far as regards the 
“rights and interests of the parties actually before it. 

“Tho Court or a Judge may, at any stage of the pro- 
“ ceedings, either upon or without the application of either 
“ party, and on such terms as may appear to the Court or 
“a Judge to be just, order that the names of partics im- 
“ properly joined, whether as plaintifis or as defendants, 
“be struck out, and that the names of any parties, 
“ whether plaintiffs or defendants, who ought to have 
“ been joined, or whose presence before the Court may be 
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“ necessary in order to enable the Court effectually and 
“ completely to adjudicate upon and settle all the ques- 
“tions involved in the cause or matter, be added. No 
“ nerson shall be added as a plaintiff suing without a 
“next friend, or as the next friend of a plaintiff under 
“any disability, without his own consent thereto. Every 
“party whose name is so added as defendant shall be 
“ served with a writ of summons or notice in manner here- 
“ inafter mentioned, or in such manner as may be pre- 
‘scribed by any special order, and the proceedings as 
“against such party shall be deemed to have begun only 
“ on the service of such writ or notice.” RK. 11. 

“ Any application to add or strike out or substitute a 
“ plaintiff or defendant may be made to the Court ora 
“ Judge at any time before trial by motion or summons, 
“or at the trial of the action in a summary manner.” 
R. 12. 

“ Where a defendant is added or substituted, the plaintiff 
“ shall, unless otherwise ordered by the Court or Judge, 
“ file an amended copy of and sue out a writ of summons, 
“and serve such new defendant with such writ or notice 
in lieu of service thereof in the same manner as original 
“ defendants are served.” R. 13. 


Orprr XVI. 


Actions by and against Lunatics and Persons of Unsound 
Mind. 
“ Where lunatics and persons of unsound mind not so 
“ found by inquisition might respectively before the pass- 
“ing of the principal act have sued as plaintiffs or would 
“have been liable to be sued as defendants in any action 
“or suit, they may respectively sue as plaintiffs in any 
“ action by their committee or next friend according to the 
“ practice of the Chancery Division, and mayin like manner 
“ defend any action by their committees or guardians ap- 
“ pointed for that purpose.” R. 17. 
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“ Tn all causes or matters to which any infant or person Consent of 

“of unsound mind, whether so found by inquisition or Fy, ag 
“not, or person under any other disability, is a party, any procecd. 
“ consent as to the mode of taking evidence or as to any 
“ other procedure shall, if given with the consent of the 
“Court or a Judge, by the next friend, guardian, com- 
“ mittee, or other person acting on behalf of the person 
“under disability, have the same force and effect as if 
“ such party were under no disability, and had given such 
* consent. 

“Provided that no such consent by any committee 
“ofa lunatic shall be valid as between him and the 
“lunatic, unless given with the sanction of the Lord 
“ Chancellor or Lords Justices, sitting in lunacy.” R. 21. 


PROCEEDINGS BY AND AGAINST PAUPERS, 
(See Rules 22—81.) 
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CHAPTER IV. 


GENERAL RULES OF PLEADING—ORDER XIX. INTEREST 
CAUSES—PROBATE RULES, 61 AND 62, 


Orpver XIX. 


Pleading Generally. 


Oldrules  “ THe following rules of pleading shall be substituted 

abolished. «for those heretofore used in the High Court of Chancery 
“and in the Courts of Common Law, Admiralty, and 
“ Probate.” BR. 1. 

Pleadingsto =“ Hvery pleading shall contain, and contain only, a 

contain state- j . 

ments of fact, “‘ statement in a summary form of the material facts on 

pana evi « which the party pleading relies for his claim or defence, 
“as the case may be, but not the evidence by which they 
“are to be proved, and shall, when necessary, be divided 
“into paragraphs, numbered consecutively. Dates, sums, 
“and numbers shall be expressed in figures and not in 
“words. Signature of counsel shall not be necessary ; 
“but where pleadings have been settled by counsel or a 
 snecial pleader they shall be signed by him; and if not 
“so settled they shall be signed by the solicitor, or by the 
“ narty if he sues or defends in person.” Jt. 4. 

oe “Tt shall not be sufficient for a defendant in his defence 

“to deny generally the facts alleged by the statement of 

“ claim, or for a plaintiff in his reply to deny generally 
“ the facts alleged in a defence by way of counter-claim, 
“ but each party must deal specifically with each allegation 
“ of fact of which he does not admit the truth.” Rk. 17. 

Joinder of “Subject to the last preceding rule, the plaintiff by his 

aac “reply may join issue upon the defence, and each party 
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‘in his pleading, if any, subsequent to reply, may join 
“issue upon the previous pleading. Such joinder of issue 
“shall operate as a denial of every material allegation of 
“facts in the pleading upon which issue is joined, but it 
“may except any facts which the party may be willing to 
“admit, and shall then operate as a denial of the facts not 
“so admitted.” R. 18. 

‘Wherever the contents of any document are material, Effect of 
“it shall be sufficient in any pleading to state the effect ae is 
“thereof as briefly as possible, without setting out tho 
“whole or any part thereof, unless the precise words of 
“ the document or any part thereof are material.” It. 21. 

“Wherever it is material to allege malice, fraudulent Malico, fraud 
« intention, knowledge, or other condition of the mind of 7 me, 
“ any person, it shall be sufficient to allege the same as a 
“ fact without setting out the circumstances from which 
“ the same is to be inferred.” J. 22. 

“Tn all cases in which the party pleading relies on any Particulars to 
“ misrepresentation, fraud, breach of trust, wilful default, Poon 
* or undue influence, and in all other cases in which 
“ particulars may be necessary beyond such as aro oxem- 

“ plified in the forms aforesaid, particulars (with dates 
“ and items if necessary) shall be stated in the pleading.” 
KR. 6. 

“A further and better statement of the nature of tho Further and 
claim or defence, or further and better particulars of any aed oe 
“matter stated in any pleading, notice, or written pro- tculars. 

“ ceeding requiring particulars, may in all cases be ordered, 
“upon such terms, as to costs and otherwise, as may be 
“just.” ZR. 7, 

“The party at whose instance particulars have becn Summons for 
“ delivered upon a judge’s order shall, unless the order Sa 
“ otherwise provides, have the same length of time for stay—save, 
“pleading after the delivery of the particulars that ho : 

“had at the return of the summons. Save as in this rule 
“ provided, an order for particulars shall not, unless the 
DD 


wh fo vt aR ae Bake AS 


402. 


Printing 
pleadings. 


Delivery b 
filing. aes 


Marking 
pleadings. 


Interest 
causes. 


RULES OF PLEADING. [PART It. 


“ order otherwise provides, operate as a stay of proceed- 
“ ings, or give any extension of time.” R. 8. 

“very pleading which shall contain less than ten 
“ folios (every figure being counted as one word) may be 
“either printed or written, or partly printed and partly 
“ written, and every other pleading, not being a petition 
“ or a summons, shall be printed.” R. 9. 

“Tivery pleading or other document required to be 
“ delivered to a party, or between parties, shall be delivered 
“in the manner now in use to the solicitor of every party, 
“who appears by a solicitor, or to the party, if he does 
“not appear by a solicitor, but if no appearance has 
“been entered for any party, then such pleading or 
“document shall be delivered by being filed with the 
“ nroper officer.” Ri. 10. 

“Tivery pleading shall be delivered between parties, 
“and shall be marked on the face with the date of the 
“ day on which it is delivered, the reference to the letter 
“and number of the action, the division to which the 
“ judge (if any) to whom the action is assigned belongs, 
“the title of the action, and the description of the 
“pleading, and shall be indorsed with the name and 
“place of business of the solicitor and agent, if any, 
“delivering tho same, or the namo and address of the 
“party delivering the same if he does not act by a 
“solicitor.” JR, 11. 


Interest Causes. 


“Tn interest causes, as heretofore, each party shall be at 
“liberty to deny the interest of the other; and in such 
“cases both parties may, with and subject to the per- 
“ mission of the Judge, adduce proof on one and the same 
“ trial of their interests respectively.” R. 61, C. B. 

“Tn interest causes the pleading of each party must 
“ show on the face of it that no other person exists having 
“a prior interest to that of the claimant.” RB. 62, C. B. 
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CHAPTER V. 


STATEMENT OF CLAIM—ORDER XXI.—FORM OF ORDINARY 
STATEMENT OF CLAIM—REQUIREMENTS FOR WILLS MADE 
BEFORE 1 Vict. c. 26—FORMS OF EXECUTION OF WILLS 
MADE BY BRITISH SUBJECTS ABROAD, OR MADE IN THE 
UNITED KINGDUM BY BRITISH SUBJECTS DOMICILED 
ABROAD, OR BY FOREIGNERS DOMICILED ABROAD (STATE- 
MENT OF CLAIM)—PRIVILEGED WILLS OF SOLDIERS AND 
SEAMEN—STATEMENT OF CLAIM—LOST WILL—STATEMENT 
OF CLAIM—INCORPORATION, OBLITERATIONS, INTERLI- 
NEATIONS, ERASURES AND ALTERATIONS—STATEMENT OF 
CLAIM—ADMINISTRATION ACTIONS—ACTIONS FOR REVO- 
CATION OF PROBATE—STATEMENT OF CLAIM—ACTIONS 
FOR REVOCATION OF LETTERS OF ADMINISTRATION. 


Orper XX. 
Statement of Claim. 


“In probate actions the plaintiff shall, unless otherwise 
“ ordered by the Court or a Judge, deliver his statement 
“of claim within six weeks from the entry of appearance 
“by the defendant, or from the time limited for his 
appearance, in case he has made default; but where the 
“defendant has appeared the plaintiff shall not be com- 
“ pelled to deliver it until the expiration of eight days 
“ after the defendant has filed his affidavit as to scripts.” 
R. 2. 

“ Whenever a statement of claim is delivered, the plain- Claim beyond 
“tiff may therein alter, modify, or extend his claim ‘™4™ment. 
“ without any amendment of the indorsement of the wnit.” 

R. 4. 
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“ Every statement of claim shall state the relief which 
“the plaintiff specifically claims either simply or in the 
“ alternative, and the same rule shall apply to any coun- 
“terclaim made or relief claimed by the defendant in his 
“defence.” RK. 6. 

“In probate actions, where the plaintiff disputes the 
“ interest of the defendant, he shall allege in his statement 
“ of claim, that he denies the defendant’s interest.” R. 9. 

“Where no appearance is entered, the statement of 
“ claim, and every other document, which would be other- 
‘‘ wise delivered to the defendant, should be filed with the 
“ proper officer, é.c., the clerk of the papers in the Probate 
“ Registry, and where one or more of the defendants do 
“not appear as against them the statement of claim and 
“other documents should be filed in addition to being 
“ delivered to the solicitor for the party appearing.” 

The following is a form of statement of claim pro- 
pounding a will and codicil for probate in solemn form :— 


“ In the High Court of Justice. 18 . B. No. 
“ Probate, Divorce, and Admiralty Division. 
“ (Probate.) 
“ Writ issued [ 1; 
“Between A.B. . . . . . . Plaintiff, 


“ and 


“HF . . . . . . Defendant. 


Statement of Claim. 

“ The plaintiff is the executor appointed under the will 
“of C. T., late of Bicester, in the county of Oxford, 
“ gentleman, who died on the 20th of January, 1883, the 
“said will bearing date the Ist of January, 1875, and a 
“ codicil thereto, the 1st of October, 1875. 

“ The plaintiff claims: 

“That the Court shall decree probate of the said will 

“ and codicil in solemn form of law. 
“ (Signed) 
“ Delivered - 
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For the making of a valid will disposing of personalty Wills made 
before 1 Vict. c. 26 came into operation, no solemnities of Dore! Viet 
any kind were necessary. By the Statute of Frauds a nto opera 
will of personalty was required generally to have been 
reduced into writing in the testator’s lifetime; but the 
document was not required to be in the testator’s hand- 
writing, or even to have been signed by him, provided 
sufficient proof was produced to satisfy the Court that it 
expressed the testator’s last: wishes regarding the disposition 
of his personal estate after his death. 

A will made by a British subject (which includes a 24 & 25 Vict. 
naturalized British subject: Gally, 1 P. Div. 488; 45 °% 148-1. 
L. J. 107) out of the United Kingdom, whatever i the Formate of 
domicile of such person at the time of making the same, or ane ont 
at the time of his or her death, is valid as regards personal Kingdom by 
estate in England, Ireland, or Scotland, if it is made ete 
according to the forms required by the law of the place 
where it was made, or by the law of the place of the 
testator’s domicile at the time of its being made, or by the 
law of that part of her Majesty’s dominions where he had 
his domicile of origin. 24 & 26 Vict. c. 114, 8.1. 

A will made within the United Kingdom by any gect. 2. 
British subject (including a naturalized British subject), Where a will 
whatever be the domicile of such person at the time of United King- 
making the same, or at the time of his or her death, is valid re : 
as regards personal estate, if the same be executed accord- subject 
ing to the forms required by the laws for the time being in Ferre 
force for that part of the United Kingdom where the same 
wasmade. Jb. s. 2. 

For the making of a valid will disposing of movable Wills of 
estate in England by a person dying domiciled abroad, rele 
who was not a British subject, the forms to be observed re 
are those required by the law of the testator’s domicile 7 

accordance with the maxim “ Mobilia sequuntur personam,.’ 

But the will of a British subject or of a foreigner dying Wills of 
domiciled abroad, to pass leaseholds in England, must have again 


been executed in tho form prescribed by the Wills Act. soueited 
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Freke v. Lord Carbery, L. R. 16 Eq. Cas, 461, 466; De 
Fogassicras v. Duport, 11 L. R. Ir. Ch. D. 128. 

The law of the domicile of the testator governs ques- 
tions as to his testacy or intestacy, or as to the construc- 
tion of his will, and as to the rights of those who claim to 
be his next of kin. Where, therefore, a will has been 
made by a testator who has died domiciled abroad, and 
the Court of his domicile has granted probate of that will, 
it is the duty of the English Probate Court, if he has left 
movable property in England, to grant ancillary probate 
to the foreign executors. The law on this point is thus 
laid down by Lord Westbury, L. C., in Enohin v. Wyte, 
10 H. L. R. 18:—*T hold it to be now put beyond all 
“ possibility of question, that the administration of the 
“ personal estate of a deceased person belongs to the Court 
“ of the country where the deceased was domiciled at his 
“death. All questions of testacy and intestacy belong to 
“ the Judge of the domicile. It is the right and duty of 
“that Judge to constitute the personal representative of 
“ the deceased. To the Court of the domicile belongs the 
“ interpretation and construction of the will of the testator. 
“ To determine who are the next of kin or heirs of the 
“ personal estate of the testator, is the prerogative of the 
“Judge of the domicile. In short, the Court of the 
“domicile is the forwn concursis to which the legatees 
“ under the will of a testator, or the parties entitled to the 
“ distribution of the estate of an intestate, are required to 
“ resort.” 

In such cases the statement of claim should contain 
averments of the place abroad where the testator died 
domiciled, of the formalities required to be observed in the 
making of a valid will disposing of moveable estate by the 
law of that place, and that the testator had, in the making 
of the will in question, complied with those formalities. 

There are two other kinds of wills called privileged wills, 
permitted to be made by soldiers when engaged on active 
military service, or by mariners or seamen whert at sea, in 
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which the formalities prescribed by the Wills Act are not 
required to be followed, and which should be propounded 
in a statement of claim with special averments. 

The principle of this exception was borrowed from the 
Roman law, and was expressly reserved to soldiers and 
sailors by the 28rd section of the Statute of Frauds (29 
Car. 2, c. 3), which, after providing “that wills of personal 
“ estate shall be in writing or committed to writing within 
“six days after the making of the same,” excepted from 
its operation the wills made by soldiers in actual military 
service, or by mariners or seamen at sea, in these words :— 
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“ Provided always, that notwithstanding this act, any 29 Car. 2, 


“soldier being in actual military service, or any mariner 
“or seaman being at sea, may dispose of his movables, 
“wages and personal estate, as he or they might have 
“ done before the making of this Act.” This exception is 
retained in the Wills Act (1 Vict. o. 26, s. 11), in these 
words : “ Provided always, and be it further enacted, that 
“any soldier being in active military service, or any 
“mariner or seaman being at sea, may dispose of his 
“ personal estate as he might have done before the making 
“ of this Act.” 

Upon this section three questions have arisen—l. Is a 
soldier engaged on actual military service, or a mariner or 
seaman at sea, competent to make a will, under the age of 
twenty-one years? 2, What formalities are required for 
a privileged will? 3. What constitutes being engaged on 
active military service, or being at sea, within the meaning 
of the statute ? 

1. Is a soldier engaged on actual military service, or a 
mariner at sea, competent to make a will when under 
age P 


c. 3, 5. 23, 


1 Vict. c. 26, 


s. ll. 


According to Swinburne, Pt. 1, sect. 14, par. 2, a soldier Soldiers when 


on active service is not disabled to make a testament by 
any impediment, unless it be by reason of furor or lack 
of reason, or for some other disability allowed jure gentium, 
Before and after the Statute of Frauds, a soldier engaged 


on military 
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and mariners 


when at sea, 


my make 


Wills of pers 
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on actual military service, or a sailor or seaman at sea, 
could make a will of personalty any time after the age of 
fourteen; and this privilege is still reserved to soldiers 
notwithstanding sect. 7 of the Wills Act (Furquhar, 4 
Notes of Cases, 651); and, on the same grounds, is 
reserved to mariners or seamen making wills whilst they 
are at sea. 

2. The formalities required for making a privileged will 
are simply a declaration in writing, or orally, of the mode 
in which the testator wishes his personal estate to be 
disposed of after his death. If the declaration is made 
orally, the Court must have before it evidence sufficient to 
satisfy it of the substance of the declaration, and of the 
fact that it was intended to be testamentary. 

By the Roman law, if a soldier wrote his last wishes in 
blood on his shield, or in the dust of the field with his 
sword, it was treated as a good testament. Cod. 6. 21. 
ld a. 

3. The leading case on what constitutes the being 
engaged on actual military service is that of Drummond v. 
Parish, 3 Curt. 522, in which Sir Herbert Jenner Fust 
held that the principle of the exception was borrowed from 
the civil law, that in order to ascertain the extent and 
meaning of the exception the civil law might fairly be 
resorted to (‘b. 531); and after referring to the civil law 
he decided that probate could only be granted of the will 
of a soldier as a military will, if it were made whilst he 
was engaged on a military expedition. 

The privilege of making testaments, without the ob- 
servance of the ordinary formalities, was granted to the 
Roman soldiers by Julius Coosar as a temporary concession, 
and was made a general rule by Nerva, and was confirmed 
by Trajan. 

The law relating to military wills is thus laid down by 
Justinian in his Institutes, Lib. IT. tit. 11, “ De Militari 
Testamento.” ‘Supradicta diligens observatio, in ordi- 
“ nandis testamentis, militibus propter nimiam imperitiam 
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“ constitutionibus principalibus remissa est ; nam quamvis 
“ ii neque legitimum numerum testium adhibuerint neque 
“aliam testamentorum solemnitatem observaverint, recte 
“ nihilominus testantur : videlicet, cum in expeditionibus 
“ occupati sunt, quod merito nostra constitutio introduxit. 
“ Quoquo enim modo voluntas ejus suprema inveniatur, 
“sive scripta sive sine scriptura, valet testamentum ex 
“ voluntate ejus. Ills autem temporibus, per qua citra 
“expeditionum necessitatem in altis locis vel suis sedibus 
‘“ degunt, minime ad vindicandum tale privilegium adju- 
“ vantur. 

“1, Planede testamentis militum Trajanus Statilio Severo 
“ ita rescripsit : ‘Id privilegium quod militantibus datum 
“est, ut quoquo modo facta ab iis testamenta rata sint, 
“ sic intelligi debet, ut utique prius constare debeat testa- 
“mentum factum esse, quod et sine scriptura a non mili- 
“tantibus quoque fieri potest. Is ergo miles de cujus 
“ bonis apud te queritur, si convocatis ad hoc hominibus 
“ut voluntatem suam testaretur, ita locutus est ut de- 
“ clararet quem vellet sibi heredem esse, et cui libertatem 
“ tribuere, potest videri sine scripto hoc modo esso testatus, 
“et voluntas ejus rata habenda est. Ceterum, si (ut 
“ plerumque sermonibus fieri solet) dixit alicui, Ego te 
“ heredem facio, aut bona mea tibi relinquo, non oportet 
“hoe pro testamento observari: nec ullorum magis interest 
‘quam ipsorum quibus id privilegium datum est, ejusmodi 
“exemplum non admitti; alioquin non difficulter post 
“ mortem alicujus militis testes existerent, qui affirmarent 
“se audisse dicentem aliquem relinquere se bona cui visum 
‘sit, et per hoc vera judicia subverterentur.’ 

“3, Sed hactenus hoc illis a principalibus constitutioni- 
“bus conceditur, quatenus militant et in castris degunt. 
“ Post missionem vero veterani, vel extra castra alii si 
“ faciant adhuo militantes testamentum, communi omnium 
“ civium Romanorum jure facere debent. 

“4, Sed et si quis ante militiam non jure fecit testa- 
“mentum, et miles factus et in expeditione degens resig- 
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“ navit illud et quedam adjecit sive detraxit, vel alias 
manifesta est militis voluntas hoc valere volentis, dicen- 
“dum est valere hoc testamentum quasi ex nova militis 
“ voluntate.” 

The following points have been decided on military 
wills. 

A surgeon in the Hast India Company’s service was 
held to come within the term of “a soldier,” as used in 
the statutes. Donaldson, 2 Curt. 386. The will of an 
officer in India, who had been attached to a regiment 
engaged in actual military service, and had been ordered 
to leave that regiment and rejoin his own, which was also 
engaged at the time in the same part of India in actual 
military service, made on the day of his death whilst ‘on 
his way to rejoin his own regiment, was admitted to pro- 
bate as a will made during actual military service. Herbert 
v. Herbert, Deane & Swabey, 10. 

The will of an officer, who was in June, 1863, ordered 
from Jamaica with a detachment of his regiment to rein- 
force her Majesty’s troops on the Gold Coast, Africa, where 
there were disputes going on between England and the 
King of Ashantee, and made after he had joined an expe- 
dition on the Gold Coast formed to march into the interior, 
and in contemplation of such march, was admitted to pro- 
bate as a military will. Thorne, 4 8. & T. 36; 34 L. J. 
181. 

But a will made by an officer whilst engaged on a tour 
of inspection in India, was held not to be entitled to 
probate as a military will. Major General Hill, 1 Roberts. 
276. 

So also was a will made by an officer in India under 
orders to proceed from his own station in one presidency 
to take part in a war going on in another presidency, two 
days before he commenced the march. Boules v. Jackson, 
1 Spinks’ Heel. & Adm. Rep. 294. 

The right of making a privileged will, which was by the 
Roman law confined to soldiers, is by our law extended to 
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sailors when at sea, and whether they are employed in the 
Royal Navy or in the merchant service. 

A. purser of a man-of-war comes within the term seaman. 
Hayes, 2 Curt. 388. So also does a surgeon in the navy. 
Saunders, 1 L. R. 16; 35 L. J. 26. 

What constitutes “ being at sea” within the 11th section 
of the Wills Act has been under consideration in several 
reported cases; the leading case is that of M‘Murdo, 1 
L. R. 540; 37 L. J. 14, in which the application was to 
revoke a probate which had been granted of an informal 
will as having been made by a mariner at sea, the deceascd 
being at the time when the will was made a mate on board 
her Majesty’s ship The Excellent, and the will having 
been made on The Excellent when she was laid up in 
Portsmouth harbour, and when there was no immediate 
intention of sending her to sea. Lord Penzance, in refus- 
ing the application, said, “A will made under these cir- 
“ cumstances, in my opinion, comes within the description 
of the will of a mariner or seaman being at sea. I seo 
“a great distinction between this case and that of Corby, 
“1 Keo. & Adm. 292, where the deceased wrote a letter 
“ of which probate was sought, stating that he had shipped 
“on board a vessel lying in Melbourne harbour at the 
“ date of the letter. It did not appear whether the letter 
“‘ was written before or after he went on board, and the 
“expressions which he used may have meant nothing 
“ more than he had signed ship’s articles, and had bound 
“himself to join the vessel at a certain date. The cases 
“appear to me to go this length, that where a man has 
“ joined. a vessel on service, and has commenced a voyage 
“in it, a will made in the course of that voyage will be 
“ within the exception in the act, even although such will 
“ was in fact made on shore. That was the case in Lay, 
“2 Curt. 375. The Calliope was lying in the harbour of 
“ Buenos Ayres, but whether she had gone there to refit, 
“or for provisions, or for some other temporary purpose, 
“or whether she was stationcd there, does not appear. 
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“ But she was actually in the harbour at the time of the 
“making of the will, and the will was in fact made on 
“shore. In the case of Admiral Austen, 2 Roberts. 611, 
“the will was made whilst the admiral was engaged on 
“an expedition up a river, when, although he was not 
“actually at sea, he was practically on maritime service, 
“which he had commenced by going to sea. It seems to 
“me impossible to draw a distinction for this purpose 
“between The Calliope lying in Buenos Ayres harbour 
“ond Tho Excellent lying in Portsmouth harbour. 
“ Although a seaman on board The Excellent is not in 
“a foreign country, still he is subject to the restraints of 
“ the service, and might have no opportunity of making a 
“will with the usual formalities if he was taken ill on 
“ board when no lawyer was at hand. See, also, Parker, 
“ deceased, 28. & T. 875; 28 L. J. 91.” 

Whcere a will has been destroyed in the testator’s life, 
either by himself unintentionally, or by any other person 
without his directions, or with his direction but not in his 
presence, or where a will has been destroyed after the 
testator’s death or cannot be found, or where its disappear- 
ance is presumably attributable to accident, a copy or a 
draft of the contents or the substance of the will may be 
propounded and established as the will of the deceased, 
and probate will be decreed to issuo of such copy, draft, or 
substance until the original will or a more authentic copy 
thereof be brought into and left in the registry. 

Where a will has been lost or destroyed unintentionally, 
declarations, written or oral, made by the testator both 
before and after the execution of a will, are admissible as 
secondary evidence of its contents. The contents of a lost 
will may be proved by the evidence of a single witness, 
though interested, whose veracity and competency is un- 
impeached. Sugden v. Lord St. Leonards, 1 P. D. 154; 45 
L. J. 49. 

Where a will was lost, and no copy or draft of it could 
be found, and it was not proved that it bore any date, or 
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contained any attestation clause, and both the attesting 
witnesses were dead, and the signature of the testator and 
of one only of the attesting witnesses was proved by an 
interested witness, held, by Lindley and Lopes, L. JJ., 
that Butt, J., was justified on the evidence in presuming 
that the last will was duly executed. Cotton, L. J., contr, 
held, that the question whether the formalities prescribed 
by sect. 9 of 1 Vict. c. 26 had been complied with was one 
of fact, and that there was no proof, apart from presump- 
tion, as to these formalities having been observed; that the 
contents of the will bore internal evidence, that it was pre- 
pared by some one who did not know the law, and that the 
presumption on the facts was not in favour of, but against 
the formalities having been observed; and that the decision 
of the Court below was wrong, and dangerous, and likely 
to lead to documents being produced and propounded 
which had not been executed with the formalities required. 
Harris v. Knight, 15 P.D. 177, 
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statement of claim the draft or copy annexed to the affi- 
davit of scripts as containing the contents of the will 
executed by the testator. Where there is no draft or copy 
forthcoming, the contents or substance of the will should 
be set forth in the statement of claim. Tor form, see the 
declaration in Sugden v. Lord St, Leonards, 1 P. D, 154— 
158; 45 L. J. 49. 

A statement of claim propounding a lost will in addition 
to the usual averment as given in the ordinary statement 
of claim should allege— 

1. That the said will never was revoked or destroyed by 
the testator, nor by any person in his presence and by his 
direction with the intention of revoking the same, and the 
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same was at the time of his death a valid and subsisting 
will, but the same cannot be found. 

2, That the contents of the said will were in substance 
or to the effect as follows, “ This is the last will and testa- 
ment of me, &c.,”—setting out the contents and substance 
as far as they are capable of proof. 

A testamentary paper, although unexecuted, may be 
entitled to probate by reason of its being incorporated in 
a duly executed one. Thus where a testamentary paper 
duly executed refers to an existing unexecuted document 
as embodying some of the testator’s testamentary wishes 
in such terms that the document may be ascertained, the 
unexecuted paper is held to be incorporated in the duly 
executed one, and will be included in the probate. See 
Van Straubensee v. Monck, 38. & T. 12; 82 L. J. 21. 

The leading case on the doctrine of incorporation is that 
of Allen v. Maddock, 11 Moore, P. C. 427, where the law 
on this subject is thus laid down in the judgment delivered 
by Lord Kingsdown,—“ A reference in a will may be in 
“such terms as to exclude parol testimony, as where it is 
“ to papers not yet written, or where the description is so 
“ vague as to be incapable of being applied to any instru- 
“ ment in particular; but the authorities seem clearly to 
‘‘ establish that where there is a reference to any written 
“ document, described as then existing, in such terms that 
“it is capable of being ascertained, parol evidence is 
“ admissible to ascertain it, and the only question then 
“is whether the evidence is sufficient for the purpose. 
“ (7b. 454.) And when the parol evidence sufficiently 
“ proves that, in the existing circumstances, there is no 
“doubt as to the instrument, it is no objection to it 
“that, by possibility, circumstances might have existed 
“in which the instrument referred to could not have 
‘been identified.” Allen v. Maddock, 11 Moore, P. C. 
461. 

It was decided in Croker v. The Marquis of Hertford, 4 
Moore, P. C. 339, “That where a testator, having made 
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“ and duly executed various codicils, made a codicil which 
“was signed, but not duly attested, and by a subsequent 
“ duly executed codicil, ratified and confirmed his said 
“ will and codicils, such general reference was not sufficient 
to identify, and so incorporate the unexecuted codicil in 
“ that of the duly executed one.” 

Where a woman during coverture made a will which 
was invalid, and subsequently when discovered duly exe- 
cuted a codicil written on the same piece of paper as the 
will, and immediately underneath it, beginning, “This is 
a codicil to the last will and testament of me, &c.,” and 
it was proved that she had made no other will, the Court 
held, that the codicil incorporated the will.  eathcote, 
6 P. D. 80. 

Where incorporation is relied upon, the statement of 
claim should refer specifically to the documents said to be 
incorporated, as well as to the incorporating parts of the 
duly executed instrument. 

Statements made by a testator after the making of the 
will with reference to the constituent parts of it, as well as 
those made before the making of it, are admissible in evi- 
dence to show what papers constitute the will. Gould v. 
Lakes, 6 P. D. 1. 

A testator duly made a will in 1878—made a first 
codicil in 1879 attested only by one witness, and a second 
codicil duly attested in 1880. The second codicil did not 
refer to the first, but the three instruments were written 
on the same paper. It was held, that the second codicil 
did not set up the first. Spotten, d L. R. Ir. Ch. D. 403; 
Wilimott, 18. & T. 36; Phelps, 6 No, Cas. 695. 

Two duly executed testamentary papers in form of wills 
admitted to probate. O'Conner, 13 L. R. Ir. Ch. D. 406. 

Where obliterations or erasures, interlineations or other 
alterations, are apparent on the face of the will, the ques- 
tion arises as to whether effect shall or shall not be given 
to them in the probate. 

Sect. 21 of the Wills Act, 1 Vict. o. 26, provides, “That 
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“no obliteration, interlineation, or other alteration made 
“in any will after the execution thereof, shall be valid or 
“have any effect, except so far as the words or effect of 
“the will before such alteration shall not be apparent, 
“unless such alteration shall be executed in like manner 
“as hereinbefore is required for the execution of the will; 
“but the will, with such alteration as part thereof, shall 
“be deemed to be duly executed if the signature of the 
“ testator, and the subscription of the witnesses, be made 
“in the margin, or on some other part of the will opposite 
“or near to such alteration, or at the foot or end of or 
“ opposite to a memorandum referring to such alteration, 
“ and written at the end or some other part of the will.” 

The following rules in the common form practice relate 
exclusively to erasures and oblitcrations :—‘‘ Hrasures and 
“ obliterations are not to prevail unless proved to have 
“ existed in the will at the time of its execution, or unless 
“the alterations thereby effected in the will are duly 
“ executed and attested : or unless they have been rendered 
“valid by the re-execution of the will, or by the subse- 
“ quent execution of a codicil thereto. If no satisfactory 
“ evidence can be adduced as to the time when such 
“ erasures and obliterations were made, and the words 
“ erased or obliterated be not entirely effaced, but can upon 
“ inspection of the paper be ascertained, they must form 
“ part of the probate.” KR. 10, N.-C. B. 

“In every case of words having been erased or oblite- 
“rated which might have been of importance, an affidavit 
“ig required.” i. 11, N.-C. B. 

Obliterations Where any words in a will have been so obliterated or 
eee erased by the testator as to be intelligible without or with 
the assistance of a magnifying glass, they will be inserted 
in the probate, unless they are shown to have been duly 
revoked in one of the ways provided in the statute; but 
where they are unintelligible even with the assistance of a 
glass, probate will pass in blank of the words obliterated 
or erased, provided the Court be of opinion that the ob- 
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literation or erasure was made animo revocandi. Townley 
vy. Watson, 3 Curt. 769. 

Revocation by the obliteration of a bequest will not be Rovocation by 
effectual, if experts by glasses can decipher the bequest, ae 
but it is not allowable to resort to physical interference tis) aud 
with the document in order to decipher it. Slips of paper 
had been pasted over certain words in a will, but the words 
being readable by an expert placing a piece of brown paper 
over them, and holding the document against a window 
pane, it was held that such concealment amounted to an 
obliteration, but as the words could be read by an expert, 
that they were apparent on the will within sect. 21 of the 
Wills Act. Finch v. Combe, (1894) P. 191. 

Where bequests have been obliterated or erased with Dependent 
the intention of substituting for them other bequests, and ee 
such substituted bequests fail to take effect in consequenco 
of the defective execution of the alteration, probate will be 
decreed of the will in its original form, on the ground 
that the obliteration or erasure was made for the purpose 
of revocation conditioned only on the substituted bequest 
taking effect. Brooke v. Kent, 3 Moore, P. OC. 334. 

Where a will had been duly executed, and the name of 
one of the attesting witnesses had been subsequently erased 
by the testator to be rewritten by the witness, and not with 
the intention of revoking the will, probate was granted of 
the will as originally executed. Coleman, 28. & T. 314; 

30 L. J. 170. 

The following rules in the common form practice relate Practice as to 
to interlineations or other alterations in wills: “ Inter- Be ie 
“ lineations and alterations are invalid, unless they existed alterations. 
“in the will at the time of its execution, or, if made 
“ afterwards, unless they have been executed and attested 
“in the mode required by the statute, or unless they have 
“been rendered valid by the re-execution of the will, or 
“ by the subsequent execution of a codicil thereto.” R. 8, 

N.-C. B. 
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“ (unless duly executed or recited in, or otherwise identified 
“by, the attestation clause), an affidavit or affidavits in 
“ proof of their having existed in the will before its execu- 
“ tion must be filed, except when the alterations are merely 
“ verbal, or when they are of but small importance, and 
“are evidenced by the initials of the attesting witnesses,” 
R. 9, N.-C. B. 

The presumption of law, in the absence of all direct 
evidence as to the date when the alterations, interlineations 
or erasures were made, is that they were made after the 
execution of the will. Cooper v. Bockett, 4 Moore, P. C. 
419. But the mere circumstance of the amount of a 
legacy, or of the name of a legatee, being inserted in 
different ink, and in a different handwriting, does not 
alone constitute an obliteration, interlineation, or other 
alteration within the meaning of section 21 of the Wills 
Act. Greville y. Tylee, 7 Moore, P. C. 327. 

Interlineations or other alterations appearing on the 
face of a will executed prior to January Ist, 1838, the day 
on which the Wills Act (1 Vict. c. 26) came into opera- 
tion, are, in the absence of evidence to the contrary, pre- 
sumed to have been made before the act came into opera- 
tion, and will therefore be entitled to probate. Streaker, 
48. & T. 192; 28 L. J. 50. 

Extrinsic evidence of the surrounding circumstances, 
but not declarations of a testator, is admissible to correct a 
misdeseription in a will of an intended executor or legatee. 
Chappell, (1894) A. C. 98. 

Where there appears upon the face of the will pro- 
pounded an erasure, obliteration, interlineation, or other 
alteration, a reference to such erasure, obliteration, inter- 
lineation, or other alteration should be made in the state- 
ment of claim, and the party propounding the will should 
state whether he claims probate of it in its original or in 
its altered state. 
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ADMINISTRATION AcTIONs. 

Administration actions are for the most part instituted peoriees 
for the purpose of establishing the plaintifi’s title to a 
grant of letters of administration of the personal estate 
and effects of the deceased on the grounds of his having 
died intestate, and of the plaintiff being entitled to the 
whole or to a portion of his personal estate by reason of 
his marriage with the deceased, or by reason of his being 
one of his next of kin, or of his being a party entitled 
under the Statute of Distributions to share in such estate, 
and consequently entitled to be constituted his personal 
representative. Where the plaintiff's right to share in the 
estate is disputed on the ground of his want of interest—i.c,, 
on the ground of the deceased not having been lawfully 
married to the plaintiff, or of there having been no rela- 
tionship between the plaintiff and the deceased, or not 
such near relationship as to entitle the plaintiff to share in 
the estate, the action becomes an interest suit. 

Administration actions may also bo instituted for the 
purpose of enabling the Court to select which of two or 
more of those interested in the deceased’s personal estate 
shall be his personal representative or administrator. The 
Court in determining its choice primd facie prefers males 
to females—the applicant who has the majority of interests 
in support of his claim and the prior petens. Questions 
of this nature are usually determined on motion. 

The following is the form of a statement of claim in ap 
ordinary administration action :— 

“ Tn the High Court of Justice. 18 . B.No. 
“ Probate, Divorce and Admiralty Division. 
“* (Probate.) 
“Betwen A.B... . . . . . . . Plaintiff, 


and 
“O.D.. .. . . . . . . Defendant. 


Statement of Claim. 


“ The plaintiff is cousin-german and one of the next of ried suit 
“ kin of M. N., late of No. 1, High Street, Putney, in the oe: 
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“ county of Surrey, grocer, who died on or about the Ist 
“ of March, 1883, a widower without child, parent, brother, 
“ or sister, uncle or aunt, nephew or niece. 
“ The plaintiff claims: 
“A grant to him of letters of administration of the 
“ personal estate and effects of the said deceased. 
“ (Signed) 
“ Delivered Ad 


ACTIONS FOR THE REVOCATION OF PROBATE oR OF LETTERS 
or ADMINISTRATION. 


The nature and object of actions for the revocation of 
probate or of letters of administration have already been 
briefly described. (See ante, p. 360.) 

In an action for the revocation of a probate granted in 
common form, the statement of claim should state— 
(1.) The name, description, and residence of the testator, 
and the date and place of his death. (2.) The fact that 
probate in common form had been granted (with the date 
of the probate) of an alleged will of the testator (with the 
date of the will) to the defendant in the principal or in a 
district probate registry of the High Court, and that such 
probate ought to be revoked. (3.) As one of the objects 
of the action is to obtain the revocation of probate, the 
grounds upon which the revocation of the grant is sought 
should appear, according to a decision of the president in 
chambers, in the statement of claim, either that the will 
proved was not entitled to probate, on the grounds of its 
having been unduly executed, of the incapacity of the 
deceased at the time of its execution, by reason of its 
execution having been obtained by undue influence, &e. 
Where the will is abandoned by the defendant the prac- 
tice of the plaintiff setting forth in his statement of claim 
the grounds upon which its validity is impeached is con- 
venient as entitling him to produce evidence at the hearing 
impeaching its validity, and the Court, if satisfied with 
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such evidence, will then be in a position to pronounce 
against the will. Where the plaintiff, who has called in 
the probate, relies on a prior will, he should propound it 
on his statement of claim, and the defendant in his state- 
ment of defence should propound his will in a counter- 
claim at the end of his statement of defence. 

In an action for the revocation of a grant of letters of 
administration, the- statement of claim should state—(1.) 
The name, description, address, and date and place of the 
death of the deceased. (2.) The fact of a grant of letters 
of administration having issued to the defendant from the 
principal probate or a district probate registry, with the 
date of the grant. (3.) The ground on which the revo- 
cation of the grant is claimed, either that the defendant 
was not entitled to the grant as not being interested in the 
estate of the deceased either as next of kin or otherwise, 
and that the plaintiff is interested in the estate as next of 
kin or otherwise, or that the deceased had died testate, and 
that the plaintiff had an interest in his estate under his 
last will; the plaintiff should in the last case propound the 
will, and claim not only that the Court should revoke the 
grant of administration, but also should decree probate in 
solemn form of the will propounded by him. 

In an action for revocation of probate im common form 
eight years after it had been granted, under Order 
XXXVII. r. 1, the affidavit of one of the attesting 
witnesses who could not be found, was allowed by 
Butt, J. (dubitante), to be read. Gornall v. Mason, 12 P. 
D. 142. 
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ANIMUS REVOCANDI—-DEPENDENT RELATIVE REVOCATION. 


OrpER XXII. 
Defence. 


“ WuereE a statement of claim is delivered to a defendant 
“he shall deliver his defence within eight days from the 
“ delivery of the statement of claim, or from the time limited 
“ for appearance, whichever shall be last, unless such time 
‘is extended by the Court ora Judge.” QR. 1. 

The practice of the Probate Division is to summon 
parties interested in a counter-claim by citation. 

“In probate actions the party opposing a will may, 
“ with his defence, give notice to the party setting up the 
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“ will that he merely insists upon the will being proved in 
“solemn form of law, and only intends to cross-examine 
“the witnesses produced in support of the will, and he 
“shall thereupon be at liberty to do so, and shall be 
“ subject to the same liabilities in respect of costs as he 
“would have been under similar circumstances according 
“ to the practice of the Court of Probate.” RB. 11. 


“Tn the High Court of Justice. 
“ Probate, Divorce, and Admiralty Division. 
“ (Probate.) 
“Statement of defence delivered by A. B., of . 
solicitor for C. D., the defendant. 


“The defendant says as follows :— 

“1, The said will and codicil of the said deceased were 
“not duly executed according to the provisions of the 
“ statute 1 Vict. c. 26. 

“2. The deceased at the time the said will and codicil 
“respectively purport to have been executed was not of 
“sound mind, memory, and understanding. 

[Particulars of the unsoundness of mind will not be 
ordered. Zankinson v. Barningham, 9 P. D. 62. | 

“3, The execution of the said will and codicil was 
“ obtained by the undue influence of the plaintiff [and 
“others acting with him whose names are at present 
“ unknown to the defendant]. 

[Particulars of the acts of undue influence or of the times 
and places when and where they took place will not be 
ordered. Salisbury v. Nugent, 9 P. D. 23. ] 

“4, The execution of the said will and codicil was 
“ obtained by the fraud of the plaintiff, such fraud, so far 
“as is within the defendant’s present knowledge being 
“ [state the nature of the fraud]. 

“5, The said deceased at the time of the execution of 
“the said will and codicil did not know and approve of 
“ the contents thereof, or of the contents of the residuary 
“ clause in the said will [as the case may be]. 
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“6, The deceased made his true last will dated the Ist 
“of January, 1873, and in the said will appointed the 
“ defendant sole executor thereof. [Propound this will as 
“in paragraphs 2 and 3 of statement of claim. | 

“The defendant claims :— 

“], That the Court pronounce against the said will and 
“ odicil propounded by the plaintiff. 

“2. That the Court decree probate of the said will of 
“the deceased dated the Ist of January, 1873, in solemn 
“ form of law.” 

The onus of proving that the will propounded was exe- 
cuted as required by law is on the plaintiff or party pro- 
pounding it. 

The form required for the execution of the will of a per- 
son domiciled in England (except in the case of a privileged 
will) since January 1, 1838, is prescribed by section 9 of 
the Wills Act (1 Vict. c. 26), and by section 1 of the 
Wills Amendment Act, 1852 (15 & 16 Vict. c. 24). 

“No will shall be valid unless it shall be in writing, and 
“ executed in manner hereinafter mentioned (that is to 
“ say): it shall be signed at the foot or end thereof by the 
“ testator, or by some other person in his presence and by 
“his direction; and such signature shall be made or 
‘‘ acknowledged by the testator in the presence of two or 
‘more witnesses present at the same time, and such wit- 
“nesses shall attest and shall subscribe the will in the 
“ presence of the testator, but no form of attestation shall 
“be necessary.” 1 Vict. c. 26,5, 9. 

“Tt is enacted that every will shall, so far only as 
“ regards the position of the signature of the testator, or 
“ of the person signing for him as aforesaid, be deemed to 
“ be valid within the said enactment, as explained by this 
“ act, if the signature shall be so placed at or after, or follow- 
“ ing or under, or beside, or opposite to the end of the will, 
“ that it shall be apparent on the face of the will that the 
“ testator intended to give effect by such his signature to 
“ the writing signed as his will, and that no such will shall 
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“be affected by the circumstance that the signature shall 
not follow or be immediately after the foot or end of the 
“will, or by the circumstance that a blank space shall 
“intervene between the concluding word of the will and 
“ the signature; or by the circumstance that the signature 
“shall be placed among the words of the testimonium 
“ clause, or of the clause of attestation, or shall follow or 
“be after, or under the clause of attestation, either with 
“or without a blank space intervening, or shall follow or 
“be after, or under, or beside the names of one of the 
“names of the subscribing witnesses; or by the circum- 
“stance that the signature shall be on a side or page, or 
“ other portion of the paper or papers containing the will, 
“ whereon no clause or paragraph, or disposing part of the 
“ will, shall be written above the signature; or by the cir- 
“ cumstance that there shall appear to be sufficient space, 
“on or at the bottom of the preceding side or page or 
“other portion of the same paper on which the will is 
* written to contain the signature; and the enumeration 
“ of the above circumstances shall not restrict the generality 
“ of the above enactment; but no signature under the said 
“ act or this act shall be operative to give effect to any 
“ disposition or direction which is underneath, or which 
“ follows it: nor shall it give effect to any disposition or 
“ direction inserted after the signature shall be made.” 
15 & 16 Vict. c. 24,8. 1. 

If a will is required to be executed according to the 9th 
section of the Wills Act it should appear: 

(1.) That on the face of the paper what purports to be 
the signature or mark of the testator is placed at the end 
of the will, or so placed as to come within the require- 
ments of Lord St. Leonards’ Act, 15 & 16 Vict. o. 24, s, 1. 
(2.) That such signature or mark was made by the 
testator himself, or by someone for him in his presence 
and by his direction. (3.) That it was either so made 
or was acknowledged by the testator as his signature in 
the presence of two witnesses present at the same time. 
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(4.) That each of these two witnesses, subsequently to the 
making or acknowledgment of the testator’s signature, sub- 
scribed the will in the presence of the testator. All the 
above questions are raised by the plea of undue execution, 
including the charge that the signature or mark of the 
testator is a forgery. But where it is intended to set up a 
case of forgery, it is convenient, with a view to prevent an 
adjournment at the hearing on the ground of surprise, 
elther in the statement of defence or by written notice to 
make the charge of forgery. 

The testator’s signature to a will as required by the 
Wills Act may be made by the testator himself signing 
his own name, or by his signing under an assumed name, 
the assumed name being regarded as his mark. Glover, 
5 N. of ©. 558; Redding, 2 Roberts. 389. Or by his 
making a mark, and then it is usual to place the testator’s 
name against the mark. Buta will signed by a mark is 
ontitled to probate, although the name of the testator is 
not placed against the mark, provided it be identified as 
the will of the testator. Bryce, 2 Curt. 325, 

The placing of a wrong name (her maiden name) 
against the mark of a testatrix instead of her real name, 
where the will was in the commencement described as the 
will of the testatrix by her real name, has been held not 
to vitiate the mark. Clarke, 18. & T. 23; 27 LJ. 18. 

The mark may be made either by a pen or by some 
other instrument. Thus, whore the testator was in the 
habit of using a stamp with his name engraved on it to 
impress his signature to letters, and one of the attesting 
witnesses with this stamp impressed by the testator’s 
directions, and in his presence, his name at the end of a 
codicil, this was held to bea good execution by a mark. 
Jenkins vy. Gaisford and Thring, 3 8. & T. 98; 82 L. J. 
122. 

A testator, in the presence of two subscribing witnesses, 
affixed a seal stamped with his initials to his will, which 
was entirely written by himself, placed his finger on the 
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seal, and said, “This is my hand and seal”; held, that 
the will was sufficiently signed by him. Emerson, 9 L. RB. 
Ir. Ch. D, 443. 

When a person signs for a testator by his directions, he Signature 
may sign either the testator’s name or his own name for M00 
the purpose of giving effect to such directions. Clarke, abated 
2 Curt. 329. directions. 

The testator’s signature may be made by one of the 
attesting witnesses. Bailey, 1 Curt. 914; Smith v. Harris, 

1 Roberts. 262. 

As to the position of the testator’s signature, it has been Position of 
held, where the only signature of the testator was in the on tn 
attestation clause, which as well as the will was in his oe 
handwriting, and he asked tho subscribing witnesses to foe 
attest his will, the execution was valid under 1 Vict. ¢. 26. 
Huckvale, 1 L. Tt. 875; 86 L. J. 84; Pearn, 1 P. D. 70; 

451. J. 31. See also Walker, 2 8. & T. 354; 31 L. J. 
62: Casmore, 1 L. R. 653; 38 L. J. 54. 

Where, from the obvious sequence and sense of the 

context, the signature of the deceased really followed the 
dispositive part of the testamentary paper, though it occu- 
pied a place on the paper literally above it, probate of such 
paper was decreed. Kimpton, 3 8. & T. 427; 33 L. J. 
158. So, also, where the testator’s signature was written 
partly across the last line but one of the will and entirely 
above the last line, with the exception of one letter which 
touched the last line, probate was decreed of the paper. 
Woodley, 38. & T. 429; 33 L. J. 154. 

The testator’s signature, if placed in the middle instead 
of at the end of the will, is not to be treated as a good 
execution of all that preceded it. Sweetlind v. Sweetlund, 

48. &T.6; Margary v. Robinson, 12 P. D. 13. 

Where a testator signed his name at the end of several 
dispositive clauses in a will apparently written at differont 
times, the presumption is that he intended to give effect to 
the whole of what was written at the time he last made 
his signature. Cottre//, 38. & T. 419; 33 L. J. 106. 
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Where the signature of the testator and of the attesting 
witnesses was made, not on the paper on which the will 
was written, but on a piece of paper attached to it by 
being pasted, this was held to be a good execution within 
15 & 16 Vict. c. 24, 8. 1. “The signature being so 
“nlaced at the end of the will that it is apparent on the 
“face of it that the testator intended thereby to give 
“effect to the writing signed as his will.” Cook v. 
Lambert, 3 8. & T. 46; 32 L. J. 983; Gausden, 2 8. & T. 
362; 31 L. J. 53. 

Where the whole of the dispositions of a will was 
written on the first side of a foolscap sheet of paper, the 
socond and third sides being blank, and the attestation 
clause with the signature of the testator and the attesting 
witnesses being at the middle of the fourth side, it was 
held to be duly executed under this section. Jwiler, (1892) 
P, 377. 


WHAT CONSTITUTES A SUFFICIENT ACKNOWLEDGMENT. 


What An acknowledgment of the testator’s signature may be 
amounts to ; hae 

acknowledge made expressly by words, or by implication—e.9., by the 
ae testator producing the will with his signature visibly 


signaturein apparent on the face of it to the witnesses, and requesting 

a ebenae them to subscribe it: Gase v. Gaze, 3 Curt. 451; Blake v. 

witnesses. = Hnight, 1b. 547; Ilott v. Genge, 8 Curt. 172, 175; by 
gestures: Davis, 2 Roberts. 337 ; Deane & Swab. 3; by the 
testator’s apparent assent to a request made by another 
person in his presence to the witnesses to subscribe the 
will, his signature being visible to the witnesses. Fuulds 
v. Jackson, 6 N. of C. Supp. 1; Lnglesant v. Inglesant, 3 
L, R. 172; 48 L. J. 48. 

Where a testator signed his will in the presence of the 
attesting witnesses, who saw him in the act of writing on 
the paper containing the will, which the Court presumed 
to be his signature, and then by his request subscribed 
their names to the paper, the attestation was held to be 
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good, although they did not know he was executing a will, 
and did not see the signature, and he did not acknowledge 
it. Smith vy. Smith, 1 L. R. 148; 35 L. J. 65. 

Where the witnesses are unable to see the testator’s 
signature, and he merely requests them to sign without 
giving them any explanation of the nature of the instru- 
ment they are signing, there is not a sufficient acknow- 
ledgment. lott v. Genge, 3 Curt. 160; 4 Moo. P.C. 265; 
Fischer v. Popham, 3 L. R. 246; 44 L. J. 47. 

To constitute a sufficient acknowledgment, the witnesses 
must at the time of the acknowledgment, see, or have the 
opportunity of seeing, the signature of the testator, and if 
such be not the case, it 1s immaterial whether the signature 
be in fact there at the time of the attestation, or whether 
the testator say that the paper to be attested is his will, or 
that his signature is inside the paper. Hudson v. Parker, 
1 Roberts. 40; Blake v. Bluke, Court of Appeal (over- 
ruling Becket v. Hove, I. Rh. 2P. D.1; 7 P. D. 102). 
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It is necessary that the signature of the testator should Presence of 


be made or acknowledged in tho joint presence of the 


witnosses at 


attesting witnesses, and that the witnesses should attest in time of the 


the presence of the testator, although not of each other. 
Faulds y. Jackson, 6 Notes of Cases, Supp. 1. 


making or 
acknowledg- 


Both witnesses must attest and subscribe after the signature. 


testator’s signature has been made or acknowledged to 
them, when both were present at the same time (Cooper v. 
Bockett, 4 Moore, P. C. 419; LHindmarsh v. Chariton, 8 
H. of L. 167), and such subscription must be made in the 
presence of the testator. 


What constitutes the presence of the testator has been What consti- 


the subject of some discussion; and the result of the cases 
is, that it is sufficient for the witnesses to sign in such a 
place and in such a position that the testator might have 
seen them sign if he had chosen to look; but if he could 
not see them sign had he looked, the attestation would be 
bad. Colman, 3 Curt. 118. 

Where a testatrix signed a document in the presence of 


tutes a valid 
subscription 
of an attest- 
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two witnesses, who twenty minutes afterwards subscribed 
the document in an adjoining room, but out of her sight 
and without her being conscious of what they were doing, 
the attestation was held to be bad. Jenner v. Ffinch, 5 
P. D. 106. 

No form of attestation is necessary; but to make a 
valid subscription and attestation, either the name of the 
Witness, or some mark or name intended to represent his 
name, must be written or made by him in the presence of 
the testator. Thus, a witness having signed simply as 
servant to Mr. Sperling (the testator), having been told by 
the testator’s solicitor to sign as servant to Mr. Sperling, 
was held to be a good attestation. Sperling, 3 8. & T. 
272; 33 L. J. 25; see also Hindmarsh v. Chariton, 8 H. 
of L. 160; 18. & T. 488. The correction of an error in 
the name of the witness, or his acknowledgment of his 
name, or the adding a date to the will, would not be a 
good subscription. Maddock, 3 L. R. 169; 48 L. J. 29; 
Hindmarsh v. Charlton, 8 T1. of L. 160; Wyatt v. Parry, 
(1893) P. 6. 

It is sufficient for the witness to hold the pen and for 
another person to write his name or make his mark. 
Lewes, 2 8. & T. 158; Bell v. Hughes, 5 L. R. Ie. 
Ch. D. 407. 

Where a witness through feebleness or some other cause 
is unable to complete his signature, the execution is 
invalid. Maddock, 3 L. R. 169; McConville v. UcCreesh, 
5 L. BR. Ir. Ch. D. 78. 

The Wills Act does not require the attesting witnesses 
to subscribe their names on any particular part of the 
instrument; what is required is, that the signatures should 
be on the face of the instrument, and that it should appear 
that they were meant to attest the signature of the testator. 
Davis, 3 Curt. 748; Chamney, 1 Roberts. 757; Sullivan v. 
Sullivan, 8 Li. R. Ir. Ch. D. 299; see also Roberts v. 
Phillips, 4 EH. & B. 450, upon the language of the Statute 
of Frauds, in which the same words are used with regard 


CHAP. VI. | ATTESTATION. 43] 


to the will being attested and subscribed as in the Wills 
Act. But where there are two testamentary instruments 
on the same sheet of paper, the subscription of tho wit- 
nesses at the end of the first instrument was held not to 
be a good subscription for the second paper. uylor, 
2 Roberts. 411. 

Where the deceased signed his name at the end of his 
will on the tenth sheet, and placed his initials on the first 
nine sheets, and two out of the three witnesses signed their 
names only on the first nine sheets, it was held that the 
testator’s signature was not duly. attested. Phipps and 
Biddell v. Hall, 3 L. RB. 166. 

Where a will was executed in the presence of two wit- A signature 
nesses, and was subscribed by them, and also by a third ae iy 
person who was a residuary legatee, the Court received will, but not 
evidence to account for the signature of the third party, ee 


; ; , ; pose of at~ 
and, being satisfied that it was not written for the purpose testing the 


of attesting the signature of the deceased, it ordered it to sRanen 
be excluded from the probate. Sharman, 1 L. Rt. 661; 38 pa li 
L. J. 47; Smith, 15 P. D. 2. the probate. 
Where a will had been duly executed, and many years 
afterwards the testatrix handed over the will with her title 
deeds to the residuary logatee and executor (her nephew), 
and re-signed the will herself; and her nephew and another 
person, by her request, signed their names as witnesses to 
the transaction of the delivery of the will, the nephew 
signing as executor: the Court held this not to bo a re- 
execution, and excluded the second set of signatures from 
the probate. Dunn v. Dunn, 1 L. R. 277. 
But where a witness subscribed a will by the testator’s 
request, in the double character of executor and attesting 
witness, this was held to be a good attestation. Griffiths v. 
Griffiths, 2 L. R. 3800; 41 L. J. 14. 
Where a testamentary paper is ex facie duly executed, 
and the evidence of the attesting witnesses 1s more or less 
adverse to its duc execution; the Court may, upon con- 
sideration of the circumstances of the case, pronounce for 
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the paper. Cooper v. Bockett, 3 Moo. P. C. 663; Lloyd vy. 
Roberts, 12 Moo. P. C. 165. 

Where a will appears to be duly executed, and there is 
a complete attestation clause, the presumption omnia rite 
esse acta applies, and is not rebutted by the defective 
memory of an attesting witness. Woodhouse v. Balfour, 
13 P. D. 2. Where the attestation clause is incomplete, 
the presumption also applies, but with less force. "Where 
the attestation clause to a will was informal, and the 
memory of an attesting witness was defective, but it was 
proved that the will was signed by the deceased, and that 
the witness had been in the room with him for the purpose 
of attesting it, the presumption omnia rité esse acta was 
held to prevail, and the Court pronounced for the will. 
Vinnicomble y. Butler and another, 3 8. & T. 580; 34 
L. J. 18. 

Where a codicil had been ex fucie duly executed, and the 
testator was a man of business, and had showed an in- 
telligent desire to do everything regularly, the presump- 
tion omiia rite esse acta was held not to be rebutted by the 
adverse evidence of the attesting witnesses, who were 
nervous and confused at the time of execution. Wright v. 
Sanderson, 9 P. D, 149. 


TESTAMENTARY CAPACITY. 


The onus of proving that the deceased had testamentary 
capacity at the time of the execution of the will, is on the 
party relying upon the will, “and the decree of the Court 
“ must be against its validity, unless the evidence, on the 
“ whole, is sufficient to establish affirmatively that the tes- 
“ tator was of sound mind when he executed it.” Symes 
v. Green, 18. & T. 402; 28 L. J. 83; Sutton v. Sadler, 3 
H. & B. (N. 8.) 87. 


On the question as to what amount of soundness of mind: 


mind required 18 required for making a will, Sir James Hannen, in Bur- 


for making a 
will. 


dett and another v. Thompson (3 L. R. 72, note), says: 
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“The question of unsoundness of mind is one of degree, 
“ and it is impossible to lay down any abstract proposition 
“of law which will guide you in determining it. Pro- 
“bably the mind of no person can be said to be perfectly 
“sound, just as the body of no person can be said to be 
“perfectly sound. The question is—Whether thore was 
“such a degree of unsoundness of mind as to interfere 
“with those faculties which ought to be brought into 
“ action in making a will. If you aro at liberty to draw 
“ distinctions between various degrees of soundness of 
“mind, then, whatever is the highest degree of soundness 
“is required to makea will. From the character of the 
“act it requires the consideration of a larger variety of 
“circumstances than is required in other acts, for it 
“involves reflection upon the claims of tho several persons 
“who, by nature, or through other circumstances, may be 
“ supposed to have claims upon the testator’s bounty, and 
“the power of considering these several claims, and of 
“ determining in what proportions the property shall be 
“ divided amongst the claimants; and, therefore, whatever 
“ degrees there may be of soundness of mind, the highest 
“ degree must be required for making a will.” 

There are four classes of persons who are incapacitated 
from making a valid will by reason of mental unsoundness : 
—Il. Idiots; 2. Lunatics; 3. Persons who are unsound 
through visitation of God, that is, from sickness, accident, 
or old age; 4. Persons who are unsound through their 
own acts, namely, drunkenness. 

1, An idiot is a person whose mind has been con- 
tinuously unsound from his infancy. 

2. A lunatic is a person who is usually insane, but may 
have lucid intervals, and, during such lucid intervals, he is 
competent to make a will. 

In the books and cases insanity is divided into two 
kinds, general insanity, and partial insanity. 


General insanity exists where the mind is unsound on @ 


FF 
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multifarious matters, so as to indicate that it is diseased 
throughout. 

Partial insanity exists in the case of a monomaniac who 
has insane delusions, limited to a particular subject, or to 
particular subjects. 

A person whose mind is generally unsound is held to be 
incapable of making a valid will whilst such unsoundness 
continues. 

A person whose mind is only partially unsound, that is, 
who is subject to one or more monomanias only, and who 
does not exhibit indications of his mind being diseased 
throughout, was held by the Judicial Committee of the 
Privy Council in Waring v. Waring (6 Moore, P. C. 341), 
during the continuation of such partial unsoundness, to be 
equally incapable of making a will with a person generally 
deranged, on the ground that the mind is one and indivi- 
sible, and therefore, if it is unsound on one subject, it is 
erroneous to suppose that such mind is really sound on 
other subjects, and that no confidence can be placed in the 
act of a diseased mind, however rational in appearance, 
because there is no security that the lurking delusion, the 
real unsoundness, does not mingle itself with or occasion 
the act under consideration. 

This doctrine was accepted by Lord Penzance in Simith 
v. Tebbeté (1 L. BR. 898; 86 L. J.97), But in a later case 
(Banks v. Goodfellow, L. R. 5 Q. B. 549; 89 L. J. Q. B. 


. 287), its correctness was controverted by the Court of 


Queen’s Bench in the judgment of the Court delivered 
by Lord Chief Justice Cockburn, in which it was held, 
that inasmuch as in both the cases of Waring v. Waring, 
and Smith v. Tebbett, the delusions of the deceased were 
multifarious, and of the wildest and most irrational cha- 
racter, abundantly indicating that the mind of the testa- 
trix in either case was diseased throughout, and as in both 
there was an insane suspicion or dislike of persons who 
should have been objects of affection, and, what was still 
more important, as in both it was palpable that the delu- 
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sions must have influenced the testamentary dispositions 
impugned, they were cases of general and not of partial 
insanity, and that the doctrine therefore embraced in the 
Judgments was wholly unnecessary to the particular deci- 
sions, and that this being so the question was not concluded 
by authority. 

The Court of Queen’s Bench conceded, “ That where a 
“ delusion has had [as in the case of Dew v. Clark, 8 Add. 
“79, and Haggard’s Special Reports], or is calculated to 
“ have had, an influence on the testamentary disposition, it 
“must be held to be fatal to its validity. Thus, if, as 
“ occurs in a common form of monomania, a man is under 
“a delusion that he is the object of persecution or attack, 
“ and makes a will in which he excludes a child for whom 
“he ought to have provided: though he may not have 
“ adverted to that child as one of his supposed enemies, it 
“ would be but reasonable to infer that the insane condi- 
“tion had influenced him in the disposal of his property.” 
Ib. 561. But where the delusion must be taken neither 
to have had any influence on the provisions of the will 
nor to have been capable of having any, the Court held 
that such a delusion did not destroy the capacity to make 
the will, and that a will made under such circumstances 
should be upheld. Jd. 570. The President (Sir James 
Hannen) was a party to this judgment, and adheres to it 
in the Probate Court. 
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The burden of proof rests upon those who set up the Burden of 


will, and d jfortior’, when it has already appeared that 


proof where 


there was in some particulars undoubtedly unsoundness of delusions. 


mind, that burden is considerably increased: and that 
burden is not discharged where the unsoundness consists 
of delusions, unless the Court is satisfied that there is no 
reasonable connection between the delusion and the he- 
quests in the will. Smce v. Smee, 5 P. D. 92. 


What constitutes an insane delusion has been the sub- Definitions of 


ject of argument and consideration in several cases. 
_ In the leading case of Dew v. Clark (38 Add. 79; 
rFQ 
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Haggard’s Special Reports), Sir John Nicholl gives the 
following definition of what a delusion is:—“ The true 
“ eriterion, the true test, of the absence or presence of 
“insanity I take to be the absence or presence of what, 
“used in a certain sense of it, is comprisable in a single 
“term, namely, delusion. Wherever the patient once 
“ conceives something extravagant to exist which has still 
“no existence whatever but in his own heated imagina- 
“tion, and wherever at the same time, having once so 
“ conceived, he is incapable of being, or at least of being 
“ permanently, reasoned out of that conception, such a 
“ patient is said to be under a delusion in a peculiar half 
“ technical sense of the term; and the absence or presence 
“ of delusions so understood forms, in my judgment, the 
“¢true and only test or criterion of absent or present 
“insanity. In short, I look upon delusion, in this sense 
“of it, and insanity, to be almost, if not altogether, con- 
“vertible terms; so that a patient under a delusion, so 
understood, on any subject or subjects in any degree is, 
“ for that reason, essentially mad or insane on such sub- 
“ ject or subjects in that degree.”’ 

In Prinsep v. Dyce Sombre (10 Moore, P. C. 247), the 
Judicial Committee say: “ We cannot err in saying, that 
“insane delusions are of two kinds—the belief in things 
“ impossible; the belief in things possible, but so impro- 
“ bable, under the surrounding circumstances, that no man 
“ of sound mind would give them credit; to which we may 
“ add, the carrying to an insane extent impressions not in 
“ their nature irrational.” 

A repulsion to children, or to persons having natural 
claims on a testator’s bounty, may be so unreasonable as 
to amount to a delusion and so invalidate a will. 

“A man moved by capricious, frivolous, mean, or even 
“bad motives, or by taking an unduly harsh view of the 
“ character and conduct of his children, may by will, either 
“ partially or wholly, disinherit them; but there is a limit 
“ beyond which it would cease to be only a harsh unreason- 
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“ able judgment, and must be held to proceed from some 
“ mental defect, so as to invalidate the will. If such repul- 
sion, amounting to delusion as to character, is shown to 
“ have existed prior to the execution of the will, it will be 
“ for the party setting up that document to establish that 
“ the delusion was inoperative at the time of its execution ; 
“ and the jury, in determining whether or not the delusion 
“was operative, will have to regard the contents of the 
“ will and the circumstances surrounding its execution.” 
Boughton v. Knight, 3 L. BR. pp. 64—66, 69 and 76; 42 
L. J. 29. 

When general or partial insanity is once established, 
either by the evidence in the case, or by the finding of a 
jury under a commission of lunacy, to have affected a tes- 
tator prior to the date of a tostamentary instrument im- 
pugned, the rule is, that the onus of showing the cessation 
of the insanity at the time of its execution is cast upon the 
party setting up the instrument. 

Thus, Lord Penzance in Smith v. Tebbett (1 L. RB. 434; 
36 L. J. 36), says, “If unsoundness extending over years 
“ be once proved by those who oppose a will, there is no 
“ doubt, as a proposition of law, that they are not bound 
“to carry the evidence of insane actions or delusions up 
“to the very moment of the testament. A diseased state 
“ of mind once proved to have established itself would be 
“ presumed to continue, and the burden of showing that 
*‘ health had been restored falls upon those who assert it.” 
So also Sir James Ilannen in Boughton v. Knight, 3 L. R. 
64; 42 L. J. 28. 

So also the Judicial Committee in Prinsep v. Dyce Sombre 
(10 Moo. P. C. 245), held that where a jury under a com- 
mission of lunacy had found the deceased to be of unsound 
mind, the presumption of law was, that the verdict of the 
jury was well founded, and that the deceased continued 
lunatic so long as the commission was not superseded, and 
that the onus probandi must be upon whomsoever asserts 
complete or partial recovery. 
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Where a person, sometimes sane and sometimes insane, 
leaves a testamentary paper sounding to folly, and there is 
no direct proof of his state when he made the will, it 
would be presumed to have been made during his insanity. 
Arbery v. Astie, 1 Hagg. 219. 

‘A person by the visitation of God, by extreme old age, 
or by some other infirmity or illness, or by being in 
extremis, may be unequal to the important act of disposing 
of his property. In Harwood v. Baker (8 Moo. P. C. 290), 
Erskine, J., in delivering the opinion of the Judicial Com- 
mittee, says, that in order to constitute a sound disposing 
mind, “the testator must not only be able to understand 
“ that he is by his will giving the whole of his property to 
“ the object of his regard, but must also have capacity to 
“ comprehend the extent of his property and the nature of 
“the claims of others whom, by his will, he is excluding 
“ from participation in that property.” 

A will prepared for a testatrix from instructions given 
by her when of complete capacity, but executed by her in 
extremis when unable to remember the instructions or to 
have understood them had they been put to her, pronounced 
for, as she understood she was executing the will for which 
she had given the instructions. Rule nisi for new trial 
granted. Case compromised. Parker v. Felgate, 8 P. D. 
171. 

When a man is drunk or under the influence of exces- 
sive drinking he is incapable of making a will; but where, 
although an habitual drunkard, he is not under the excite- 
ment of liquor, he is not incapable of making a will. 
Billinghurst v. Vickers, 1 Phill. 193; Ayrey v. Mill,2 Add. 
206. 

Unnve Invivence. 

Another ground for invalidating a will, is that its exe- 
cution was obtained by undue influence, and the party 
alleging it, provided he neither disputes the due execution 
of the will nor the capacity of the testator at the trial, is 
entitled to begin. Hutley v. Grimstone, 5 P. D. 24, 
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The onus of proving undue influence is on the party 
alleging it. 

On the subject of undue influence, Chief Baron Eyre, in What consti- 
Mountain v. Bennett (1 Cox, 355), says, “ There is another ee 
“ ground which, though not so distinct as that of actual Moeay, 
“ foros, nor so easy to be proved, yet if it should be made“ 
“out, would certainly destroy the will; that is, if do- 

“ minion was acquired by any person over a mind of suffi- 
“ cient sanity for general purposes, and of sufficient sound- 
“ ness and discretion to regulate his affairs in general ; yet 
“ if such dominion or influence were acquired over him, as 
“to prevent the exercise of such discretion, it would be 
“ equally inconsistent with the idea of a disposing mind.” 

On the same subject, Lord Penzance, in summing up in Hall v. Hall. 

Hall y. Hall (1 L. 2. 482; 37 L. J. 40), gave the follow- 
ing direction to the jury: “To make a good will a man 
“must be a free agent. But all influences are not unlaw- 
“ful. DPersuasion, appeals to the affections, or ties of 
“ kindred, to a sentiment of gratitude for past services, or 
“pity for future destitution, or the like,—these are all 
“ legitimate, and may be fairly pressed on a testator. On 
“ the other hand, pressure of whatever character, whether 
“ acting on the fears or the hopes, if so exerted as to over- 
“ yower the volition without convincing the judgment, is 
“ species of restraint under which no valid will can be 
“made. Importunity or threats, such as the testator has 
“not the courage to resist, moral command asserted and 
“ yielded to for the sake of peace and quiet, or of escaping 
“from distress of mind or social discomfort,—these, if 
“ carried to a degree in which the free play of the testator’s 
“ judgment, discretion, or wishes is overborne, will consti- 
“tute undue influence, though no force is either used or 
“ threatened. In a word, a testator may be led but not 
“ driven; and his will must be the offspring of his own 
“ volition, and not the record of some one else’s.”” 

“To be undue influence in the eye of the law there must 
“be coercion. Coercion may be of different kinds, it may 


440 


Boyse Vv. 
Rosshorough. 
Nature of 
evidence by 
which undue 
influence may 


be established. 


UNDUE INFLUENCE, [PART IIL, 


“be in the grossest forms, such as actual confinement or 
“ violence, or a person in the last days or hours of life may 
“have become so weak and feeble that a very little pres- 
“ sure will be sufficient to bring about the desired result, 
“ and it may occur that the mere talking to him at that 
“ stage of illness and pressing something upon him may so 
“ fatigue the brain that the sick person may be induced 
“for quietness sake to do anything. This would be 
“ equally coercion though not actual violence. The fact 
“that the testator was induced in making his will by 
“immoral considerations does not amount to undue in- 
“fluence.” Sir James Hannen, Wingrove v. Wingrove, 12 
P. D. 81. 

In Boyse v. Rossborough (6 H. of L. Cases, 51), Lord 
Chancellor Cranworth says, on the same subject, “In order 
“ to set aside the will of a person of sound mind, it is not 
“ sufficient to show that the circumstances attending its 
“ execution are consistent with the hypothesis of its having 
“been obtained by undue influence. It must be shown 
“that they are inconsistent with a contrary hypothesis. 
“The undue influence must be an influence exercised in 
“ relation to the will itself—not an influence in relation to 
“ other matters or transactions. But this principle must 
“ not be carried too far. Where a jury sces that at and 
“near the time when the will sought to be impeached 
“ was executed the alleged testator was, in other important 
“ transactions, so under the influence of the person bene- 
“fited by the will, that as to them he was not a free 
“ agent, but was acting under undue control; the circum- 
“ stances may be such as fairly to warrant the conclusion, 
“ even in the absence of evidence bearing directly on the 
“ execution of the will, that in regard to that also the same 
“ undue influence was exercised.” 


FRAUD. 


Fraud and imposition upon weakness is a sufficient 
ground to set aside a will. Lord Donegal’s case, 2 Ves, 
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sen. 408. If a part of a will has been obtained by fraud, 
probate ought to be refused of that part, and granted of 
the rest. Allen v. McPherson, 1 H. L. 207—8. 


FRaAuD—AMENDMENT DURING TRIAL. 


Where the onus of establishing two codicils was on the 
defendant, and evidence of fraud had been extracted from 
him during his cross-examination, after his case was closed, 
leave was given to the plaintiff to amend her reply by 
adding thereto a paragraph pleading fraud limited to 
matters arising upon the defendant’s cross-examination. 
Order affirmed by Divisional Court. Riding v. Hawkins, 
14 P. D. 56. 


SurprisE—New TRIAL. 


Divisional Court held, that the defendant was not thereby 
precluded from arguing that he was taken by surprise by 
the evidence of fraud given at the trial, and granted him 
a new trial on the ground of surprise. J. 59. 


Knowledge and Approval of Contents. 
Tt is essential to the validity of a will, that the testator For a will to 


- : : ‘4, be valid the 
should know and approve of its contents at the time of its joie must 
execution. know and 


There are two dicta of Sir C. Cresswell in Middiehurst v. pita 
Johnson (30 L. J. 14), and in Cunliffe v. Cross (3.8. & T. the time of its 
37; 82 L. J. 68), to the effect that a man may make a 
good will without knowing anything of its contents. The 
correctness of this proposition was contested in Hastiloe v. 

Stobie (1 L. R. 64; 85 L. J. 18), when Lord Penzance 
ruled that on principle and authority it was by the law of 
England essential to the validity of a will, that at the time 
of its execution the testator should know and approve of 
its contents; and, shortly afterwards, a new rule of the 
Court of Probate was issued, permitting the setting up of 
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such a defence to a will by plea (R. 40, 1865); and this 
defence is now sanctioned by the Judicature Act. (See 
par. 5 of Form of Statement of Defence, ante, p. 423.) 
The question as to the nature of the evidence requisite 
to establish or defeat this defence; and as to the party on 
whom the onus of proving the defence lies, has been the 
subject of argument and decision in several cases. In 
Guardhouse v. Blackburn (1 L. R. 116; 385 L. J. 116), 
Lord Penzance says, “After much consideration the 
“ following propositions commend themselves to the Court, 
“as rules which, since the statute (1 Vict. c. 26), ought to 
“ govern its action in respect of a duly-executed paper :— 
“ First, that before a paper so executed 1s entitled to pro- 
“ bate, the Court must be satisfied that the testator knew 
“and approved of the contents at the time he signed it: 
“secondly, that, except in certain cases, where suspicion 
“ attaches to the document, the fact of the testator’s execu- 
“tion is sufficient proof that he knew and approved the 
“contents: thirdly, that although the testator knew and 
‘“ anproved the contents, the paper may still be rejected. 
“on proof establishing, beyond all possibility of mistake, 
“that he did not intend the paper to operate as a will: 
“fourthly, that although the testator did know and 
approve the contents, the paper may be refused probate, 
“if it is proved that any fraud has been purposely prac- 
“ tised on the testator in obtaining his execution thereof : 
“ fifthly, that, subject to this last preceding proposition, 
“the fact that the will has been duly read over to a 
“ capable testator on the occasion of its execution, or that 
“ its contents have been brought to his notice in any other 
“way, should, when coupled with his execution thereof, 
“be held conclusive evidence that he approved as well as 
“ knew the contents thereof: sixthly, that the above rules 
“ apply equally to a portion of the will as to the whole.” 
In Cleare v. Cleare (1 L. R. 658; 388 L. J. 81), Lord 
Penzance says: “That the testator did know and approve 
“ of the contents of the alleged will is part of the burthen 
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“of proof assumed by every one who propounds it as a 
“will, The burthen is satisfied primd facie, in the case of 
“a competent testator, by proving that he executed it. 
“ But if those who oppose it succeed by a cross-examina- 
“ tion of the witnesses, or otherwise, in meeting this primd 
“ facie case, the party propounding must satisfy the tri- 
“ bunal affirmatively that the testator did really know and 
“ approve of the contents of the will in question before it 
“ can be admitted to probate.” 

In Phillips v. Longbourne (not reported), Sir G. Jessel, Nov. 1877. 
M. R. (James, L. J., concurring), held (on the attorney- 
general, Sir J. Holker, Dr. Tristram with him, moving 
for a new trial), that where the capacity of the testator 
was admitted, the primd facie presumption was that the 
testator knew and approved of all the contents of a will he 
had executed, and that the burthen of showing affirma- 
tively that he did not know and approve of the contents, 
or of any portion of the contents of such will, was upon 
the party who denied such knowledge and approval. 

In Atter v. Atkinson (1 L. R. 670), Lord Penzance 
directed the jury thus :—“ If you are satisfied that the 
“ testatrix read this document, then, as a proposition of 
“law, I feel bound to direct you that she must be taken 
“ to have known and approved of its contents. If, being 
“of sound mind and capacity, she read this residuary 
“ clause, the fact that she afterwards put her signature to 
“ it, is conclusive to show that she knew and approved of 
“ its contents.” 

The above propositions, as laid down by Lord Penzance 
in the last two cases, came under review in the House of 
Lords in Fulton v. Andrew (L. R. 7 Eng, & Ir. Appeals, 
448; 44 1. J. 17), in which case the jury had found that 
the testator was of sound mind at the time of the execution 
of the will propounded, but that he did not know and 
approve of the contents of the residuary clause, containing 
an absolute bequest of his residuary estate in favour of 
two strangers in blood, the executors and plaintiffs, and 
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who were instrumental in the making of the will. The 
evidence was, that one of them read the will over to the 
testator two days before its execution, and left it with him 
until the morning of its execution. There was, however, 
a discrepancy between the written instructions for the will, 
by which the residue was left undisposed of, and the will 
itself, which gave the residue to the plaintiffs, and it was 
admitted that the testator’s attention was not, at the time 
of its execution, drawn to this discrepancy. Mellor, J., on 
this evidence, directed the jury to take into consideration 
the discrepancies between the instructions for the will and 
the will itself, and having done so, to determine whether 
the testator had known and understood the residuary 
clause. The jury found, as before stated, on this issue for 
the defendants. Upon a motion for ao new trial, Lord 
Penzance held, that there was a misdirection, and that the 
Judge ought to have told the jury, that if they were satis- 
fied that the testator was of sound mind and read the will, 
or had it read to him, and after that executed it, they were 
bound to find that he knew and approved of the contents 
thereof including the residuary clause, and made the rule 
absolute to enter a verdict for the plaintiffs. The House 
of Lords reversed this decision, upholding the ruling of 
Mellor, J., and the verdict of the jury. Lord C. Cairns, 
in delivering his judgment, says :—“ It is said, that it has 
“ been established by certain cases (Guandhouse v. Blackburn 
“ond Alter v. Atkinson), that in Judging of the validity 
“ of a will, or of part of a will, if you find that the testator 
“ was of sound mind, memory and understanding, and if 
“ you find, farther, that the will was read over to him, or 
“read over by him, there is an end of the case; that you 
“ must at once assume that he was aware of the contents 
“ of the will, and that there is a positive and unyielding 
“rule of law that no evidence against that presumption 
“can be received. My lords, I should in this case, as 
‘‘ indeed in all other cases, greatly deprecate the introduc- 
“tion or creation of fixed and unyielding rules of law 
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“which are not imposed by act of parliament. I think 
“it would be greatly to be deprecated that any positive 
“ rule as to dealing with a question of fact should be laid 
“down, and laid down now for the first time, unless the 
legislature has, in the shape of an act of parliament, 
“ distinctly imposed that rule. 

“ But, now, let us see what is the authority for the 
“imposition of such a fixed and unyielding rule of law. 
“ Before looking at the two cases which were cited, I will 
“ take the liberty of reminding your lordships of the law 
“which has been laid down in general terms as to the 
“ mode of dealing with testamentary instruments like the 
“ present, where persons who are strangers to the testator, 
“and who themselves have obtained or conducted the 
‘ making of the will, are the persons benefiting by the will. 
“In the well known case of Barry v. Butlin (2 Moo. P. C. 
“ 480), before the Judicial Committee of the Privy Council, 
“ Mr. Baron Parke, delivering the opinion of the Judicial 
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“ Committee, said this :—(1) ‘The rules of law according to onus prodandi 
“ Cwhich cases of this nature are to be decided do not admit Where the 


principal 


“ * of any dispute, so far as they are necessary to the deter- beneficiary 


“mination of the present appeal, and they have been 
“‘ Sacquiesced in on both sides. These rules are two: the 
“ ¢first, that the onus probandi lies in every case upon the 
“¢narty propounding a will, and he must satisfy the 
“conscience of the Court, that the instrument so pro- 
“ ¢nounded is the last will of a free and capable testator. 
“ <The second is, that if a party writes or prepares a will 
“ ¢under which he takes a benefit, that is a circumstance 
“ ‘that ought generally to excite the suspicion of the 
“¢Court, and calls upon it to be vigilant and jealous in 
“ ‘examining the evidence in support of the instrument, in 
“ ¢ favour of which it ought not to pronounce unless the 
“ ¢guspicion is removed, and it is judicially satisfied that 
“ <the paper propounded does express the true will of the 
‘ ¢deceased. These principles, to the extent that I have 
“ ¢stated, are well established. The former is undisputed. 


0 


has taken 
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“¢The latter is laid down by Sir John Nicholl, in sub- 
“ <stance, in Paske v. Ollatt (2 Phill. 8238); Ingram v. 
“<¢ Wyatt (1 Hagg. 388); Billinghurst v. Vickers (1 Phill. 
“ ¢187); and is stated by that very learned and experi- 
“ ‘enced Judge to have been handed down to him by his 
“ ‘predecessors, and this tribunal has sanctioned and acted 
“ Cynon it in a recent case.’ That recent case was the case 
“of Baker v. Batt (2 Moo. P. C. 317). Now, my lords, 
“ bearing in mind the general principles there enunciated, 
“ let me direct your lordships’ attention to the two cases 
“ occurring in the Court of Probate, and heard before the 
“very learned Judge from whose decision the present 
“ appeal comes, two cases which were referred to in the 
“ argument of this case. The one is the case of Atter v. 
“ Atkinson, in which there is a report of a charge of Lord 
“ Penzance toa jury. In that case the jurors, it appears, 
“ were discharged, as they could not agree upon a verdict ; 
“but this is the portion of the charge which was referred 
“to, I should state that that was a case in which, as 
“ here, a solicitor who was a stranger to, or at least not a 
“relative, of the testatrix, was named as the residuary 
“ Jegatee under the will; but the execution of the will by 
“the testatrix was performed in the presence of another 
“solicitor. Lord Penzance there addresses the jury in 
“these terms:—‘The question of fact is, did Mrs. New- 
“ ¢combe really ever read the contents of this document ? 
“ «Tf you are satisfied she read it, then, as a proposition of 
“ ‘law, I feel bound to direct you that she must be taken 
“ ‘to have known and approved of its contents. If, being 
“of sound mind and capacity, she read this residuary 
“ ‘clause, the fact that she afterwards put her signature to 
“ ¢it is conclusive to show that she knew and approved of 
“ cits contents. Reflect on the contrary proposition. 
“ «Suppose that a long will with a number of complicated 
“ ‘arrangements is read to a competent testator, and is 
“executed by him, if we were permitted some time after 
“ ‘his death to enter into a discussion as to how far he 
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“understood and appreciated the bearings of all the 
“different parts of the will, we should upset half the 
“wills in the country. Once get the facts admitted or 
“ ‘proved that a testator is capable, that there is no fraud, 
“ ‘that the will was read over to him, and that he put his 
“Shand to it, and the question whether he knew and 
“ approved of the contents is answered.’ 
“My lords, although I do not think it necessary in the 
“ present case to determine the question, I do not know 
“that there is anything in that direction, taken as a 
“ whole, to which I could venture to make any objection ; 
“ but you will observe the very important qualification—I 
“gay, ‘taken as a whole.’ In the first place, the jury 
“ must be satisfied that the will was read over, and in the 
“second place must also be satisfied that there was no 
“ fraud in the case. Now, applying these observations to 
“the present case, I will ask your lordships to observe 
“ that we have no means of knowing what was the view 
“ which the jury, in the present case, took with regard to 
“ the reading over of the will. The only witnesses upon 
“the subject were those witnesses who themselves were 
“ propounding the will. No person else was present—no 
“ nerson else knew anything upon the subject. It appears 
“ that these witnesses stated either that the will was read 
‘‘ over to the testator, or that it had been left with him 
“ over-night for the purpose of being read over. The 
“jury may, or may not, have believed that statement, or 
“ may have thought, even if there had been some reading 
“ of the will, that that reading had not taken place in such There should 
“a way as to convey to the mind of the testator a due cet ae 
“ appreciation of the contents and effects of the residuary re te 
“clause; and it may well be that the jurors, finding a will, so as 
“ clear expression of the intention of the testator, or what po convey, 0 


the testator’s 
* they may have thought to be a clear expression of the mind the 

‘ intention of the testator, in the instructions for the will, ae 
“ were not satisfied that there was any such proper reading ‘ispositions. 


“ or explanation of the will as would apprise the testator 
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“of the change, if there was a change, between the 
“ instructions and the will. 

“But my lords, moreover, how does the qualification 
“ that there must be no fraud bear upon the present case ? 
“ Tt is very difficult to define the various grades or shades 
“of fraud; but it is a very important qualification to 
“ engraft upon the general state of things, that the read- 
“ ing over of a will to a competent testator must be taken 
“to have apprised him of the contents. If your lord- 
“ ships find a case in which persons who are strangers to 
“the testator, who have no claim upon his bounty, have 
“ themselves prepared, for their own benefit, a will dis- 
“ nosing in their favour of a large portion of the property 
“ of the testator; and if you submit that case to a jury, 
“it may well be that the jury may consider that there 
“was a want, on the part of those who propounded the 
“ will, of the execution of the duty which lay upon them, 
“to bring home to the mind of the testator the effect of 
“his testamentary act; and that that failure in performing 
“the duty which lay upon them amounted to a greater or 
“less degree of fraud on their part. The qualification of 
“ Lord Penzance in the charge I have read may entirely 
“ apply to such a case. 

“The other case which came before the same learned 
“ Judge is that of Guardhouse v. Blackburn. In that case 
“the learned Judge laid down certain propositions which 
“he said commended themselves to his mind as rules 
‘which since the statute ought to govern his action in 
“ respect of a duly executed paper; and the statement of 
“ those rules was this :— 

“<«Thirdly, although the testator knew and approved 
“¢the contents, the paper may still be rejected, on proof 
“ establishing, beyond all possibility of mistake, that he 
“ ¢did not intend the paper to operate as a will. Fourthly, 
“<that although the testator did know and approve the 
“ ‘contents, the paper may be refused probate if it be 
“ ‘proved that any fraud has been purposely practised on 
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the testator in obtaining his execution thereof. Fifthly, 
“that, subject to this last preceding proposition, the fact 
“that the will has been duly read over to a capable 
* testator on the occasion of its execution, or that its 
“contents have been brought to his notice in any other 
“¢ way, should, when coupled with his execution thereof, 
“© be held conclusive evidence that he approved as well as 
“ ¢ knew the contents thereof.’ 

“ Therefore, my lords, I come to the conclusion that, 
“even if these rules, laid down in this way by Lord 
“ Penzance, are to be accepted as rules which should be 
“applied to the case of every testamentary instrument, 
“ still, with regard to the present case, they do not carry 
“to my mind any persuasion that there was a non- 
“ direction, on the part of the learned Judge who tried 
“the cause, in a matter which he ought to have laid 
“before the jury. It appears to me that, consistently with 
“the rules mentioned by Lord Penzance, the jurors here 
“may not have been satisfied that there was a proper 
“reading of the will to the testator, or may have been 
“ satisfied, after hearing all the facts submitted to them by 
“ Mr. Justice Mellor, that there was, on the part of those 
“ who propounded the will, such a dereliction of duty, such 
“a failure of duty on their part, as amounted to that de- 
“gree of fraud to which Lord Penzance refers in the 
“ rules I have mentioned.” Hegarty v. King, 5 L. R. Iz. 
Ch. D. 249; Ib. 7 L. R. Ir. Ch. D. 18. 

Where a will is prepared under circumstances which we prepared 
excite the suspicion of the Court, whatever the nature of vitions tik 
the circumstances may be, and though it has not been cumstances. 
prepared by or under the instructions of a person taking 
large benefits under it, the onus is cast upon the party pro- 
pounding it to remove such suspicions, and to prove affir- 
matively that the testator knew and approved of its contents. 

Tyrrell v. Painton, (1894) P. 157 (C. A). 
Where the testator, in his instructions for his will, Insertions 


directed that all his B. shares should be given to his sretraes of 
GG draughtsman. 
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nephews, but the word “forty” was inserted by the 
draughtsman before the word “shares,” and the testator 
executed the will with this insertion without it having been 
read over to him, or his attention directed to the insertion, 
the Court directed the word “forty” to be struck out. 
Morrell y. Morreil, 7 P. D. 68. 

There are other defences which may be set up to a will 
in addition to those specified in the form of a statement of 
defence given in the schedule to the Rules under the Judi- 
cature Act; @9., 

(1.) That the paper, though testamentary on the face of 
it, and duly executed, was executed by the deceased with- 
out any intention that it should affect the disposition of 
his property after death; in other words, that it was 
executed as a sham will. Lister v. Smith, 38. & T. 282; 
83 L. J. 29; Trevelyan v. Trevelyan, 1 Phill. 149; Nichols 
y. Nichols, 2 Phill. 180. 

Where a testatrix executed a will in virtue of a power 
of appointment disposing of a fund, and subsequently 
executed a document headed, “This is not meant as a 
will, but as legal guide,” and by it making a different 
distribution of the fund, probate was refused of the docu- 
ment. Ferguson Davie v. Ferguson Davie, 15 P. D. 109. 

(2.) That the deceased had subsequently to the execu- 
tion of the will, contracted a marriage valid by the law of 
England. 

By 1 Vict. o. 26, 8. 18, “ Hvery will made by a man or 
“woman shall be revoked by his or her marriage (except 
“ 9 will made in exercise of a power of appointment, when 
“the real or personal estate thereby appointed would not, 
“in default of such appointment, pass to his or her heir, 
“ customary heir, executor, or administrator, or the person 
“ entitled as his or her next of kin, under the Statute of 
“ Distributions.” 

But where a testator has appointed under a power to 
property by his will which would, in default of appoint- 
ment, pass by virtue of the limitations contained in the in- 
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strument creating the power to the heir-at-law, customary 
heir, executor, administrator, or next of kin, under the 
Statute of Distributions, and his will has included the 
disposition of other property, the marriage of the appointor 
will not revoke that part of the will, which relates to pro- 
perty to which he had in exercise of the power appointed, 
and a grant will go limited to such property. Fitsroy, 1 
8. & T. 133; Russell, 15 P. D. 111. 
(3.) That the will propounded has been revoked, either Will reread 


expressly or by implication, by a will or other testamentary chont testa- 
paper of later date. mentary 


By sect. 20 of 1 Vict. o. 26, “No will or codicil, or any eel) ce by 
“ part thereof, shall be revoked otherwise than as afore- ™pHcation. 
“ said, or by another will or codicil executed in manner 7 
“ hereinbefore required, or by some writing declaring an 
‘intention to revoke the same, and executed in the 
“manner in which a will is hereinbefore required to be 
“executed, or by the burning, tearing, or otherwise 
“ destroying the same by the testator, or by some person 
“in his presence and by his direction, with the intention 
“ of revoking the same.” 

Where a testamentary paper contains express words of 
revocation of all testamentary dispositions of prior date 
no difficulty arises as to the effect of such revocatory 
clause. 

Where different testamentary papers are co-extensive, 
and in other respects so nearly identical as to satisfy the 
Court that they cannot exist together, probate will be 
granted of the latest in date, and parol evidence is admis- 
sible to prove intention. O'Leary v. Douglass, 3 L. R. Ir. 
Ch. D. 323. 

Revocation of a will does not involve the revocation of a 
codicil not referred to in the revocatory paper. Farrer v. 
St. Catharine’s College, Cambridge, L. R. 16 Eq. Cas. 19. 

But a will made in execution of a general power of An appoint- 
appointment is not revoked by a revocatory clause in Pmoral omer 


general terms and containing no reference to the general not revo 
Kao by a reyoca- 
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tory olausein power. Merritt, 18. & T. 112; Graham, 3 8. & T. 69; 
paren ee 821d. 118. | 
But where there is no express revocatory clause, and the 
only revocation (if any) is by implication, the question 

frequently is not one of easy solution. 

- Where the dispositions of the subsequent will are wholly 
inconsistent with those contained in the prior will, the 
subsequent will works a total revocation of the prior one. 
Thus, where the latter will contains a complete disposition 
of the testator’s property, the earlier will is thereby re- 
voked. 

If, upon the face of a testamentary document and the 
facts known to the testator at the time of its execution, it 
is doubtful whether he intended by it to revoke a former 
testamentary paper, parol evidence is admissible to ascer- 
tain the intention. Thorne v. Rooke, 2 Curt. 799; Jenner 
v. Ffinch, 5 P. D. 106. , 

But the mere fact that the later will contains the 
expression, “ This is my last will and testament,” does not 
alone work a revocation of all previous testamentary 
papers. Cutto v. Gilbert, 9 Moo. P. C. 181. 

Where there are two testamentary papers, each pro- 
fessing in form to be the last will of the deceased, the 
Court, in determining whether one or both of them are 
entitled to probate, must be guided by the consideration, 
not whether the testator intended them both to form his 
will, but what dispositions of his property, as collected 
from the language of all the papers, he designed to revoke 
or retain. So that where a subsequent testamentary paper 
is only partly inconsistent with one of an earlier date, the 
latter instrument is only revoked as to those parts where it 
is inconsistent, and both of the papers are entitled to 
probate. Lemage v. Goodban, 1 L. R. 57; 35 L. J. 28. 

(4.) That the will was revoked by the same having been 
burnt, torn, or otherwise destroyed, by the testator, or by 
some person in his presence, and by his direction, with the 
intention to revoke the same. 1 Vict. c. 26, 8. 20. 
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(a) A will may be revoked by the act of burning. Revocation 
There must be an actual burning to some extent, An "7 '™=ing- 
attempt (not carried into effect), coupled with an intention 
to burn, will not work a revocation. Thus in Doe y. 
Harris (6 A. & E. 209), a testator threw a will on the fire 
with the intention of destroying it. A devisee snatched 
it off against his wishes, and afterwards promised him to 
burn it, but never did. The envelope, but no part of the 
will, was affected by the fire. The Court of Queen’s Bench 
held that the will, so far as it related to freehold property, 
was not revoked, as there was no such burning as would 
satisfy the Statute of Frauds, and this decision is applicable 
to 1 Vict. c. 26, 5. 20. 1 Williams on Executors, 8th ed. 
139. It was laid down in this case, “ that there must be a 
“ partial burning of the instrument itself; there must be a 
“burning of the paper on which the 0 is, 80 that the 
“ instrument no longer exists as it was.’ 
(b) A will may be revoked by the act of tearing, but the ene 
act must have been completed to effect a revocation. es 
Thus in Doe v. Perkes (3 B. & A. 489), where the testa- 
tor, in a fit of sudden anger against one of the devisees 
under his will, tore it twice through; but, his arm being 
arrested by a bystander, and his anger mitigated by the 
submission of the devisee, proceeded no further, and, after 
having fitted the pieces together, and finding that no par- 
ticular word had been obliterated, said, “It is a good job 
“it is no worse”; the Court of King’s Bench held that the 
jury were right in finding that there was no revocation. 
See also Colberg, 2 Curt. 882. 
Again, in Elms v. Elms (1 8. & T. 155; 27 L. J. 96), 
the testator was on orders for India, and having expressed 
an intention to make a new will, tore his will almost in two 
pieces, but was stopped by the exclamations of persons in 
the room as to the danger of destroying the existing will 
before making another, and then let the will fall on the 
ground, and in a few minutes picked it up and refused to 
burn it. It was replaced in his drawers, and he afterwards 
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burnt other papers when about to sail for India, but not 
the will, to which his attention was at the time drawn, and 
he subsequently showed a paper, which he called his will, 
to the principal legatee. He sailed for India, still express- 
ing his intention of making a new will. Sir C. Cresswell 
held, that, in order to revoke a will by tearing, it is not 
necessary to rend it into more pieces than it originally con- 
sisted of, but that it is sufficient if the testator intended the 
tearing actually done of itself to work a revocation, with- 
out any further act; but that in this case, there being satis- 
factory evidence that the paper had been duly executed, 
and no evidence to prove that, by partial tearing, the testa- 
tor had carried into effect the original intention he had to 
revoke the instrument, it was entitled to probate. 

Cutting is equivalent to tearing. 

Where a testator tears or cuts away his own signature 
to the will, or the signatures of either of the attesting wit- 
nesses, this amounts to a revocation. Hobbs v. Knight, 
1 Curt. 768; Gullan, 1 8. & T. 28; 27 L. J. 15; Belly. 
Fothergill, 2 L. BR. 148. 

Where a testator, having executed a codicil at the foot 
of his will, subsequently cut off his signature to the will, 
upon proof that he thereby intended to remove the codicil 
as well as the will, the codicil was held to have been re- 
voked. Bleckley, 8 P. D. 169. 

Where a testator had duly executed a will, in the hand- 
writing of a solicitor’s clerk, written on five sheets of paper, 
and had substituted three new ones in his own handwriting 
for the three original middle sheets, and the latter could not 
be found, the will was held to have been revoked. Treloar 
v. Lean, 14 P. D. 49. 

But where a testator tears or cuts away only a portion 
of a will, leaving his own signature, or the signatures of 
the attesting witnesses untouched, this is only a revocation 
of the portions of the will torn or cut away. Clarke v. 
Scripps, 2 Roberts. 563. 

The destruction of a will in the presence of the testatrix 
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without her consent was held not to be a revocation, 
although she subsequently, on its being suggested to her 
that she should make a fresh will, declined to do s0. 
Semble, whether any subsequent ratification, unless exe- 
cuted as prescribed by the Wills Act, would make such a 
destruction a revocation. Mills vy. Milward, 15 P. D. 20. 

A testatrix tore up a codicil under the erroneous impres- 
sion that it had been unduly executed, and sent the torn 
pieces to her solicitor to be copied for execution, but died 
before executing it. Held to benorevocation. Thornton, 

14 P. D. 82. 

Where words obliterated in a will can be deciphered by Revocation by 
magnifying glasses, or by an expert in writing placing a “iteration. 
piece of brown paper around them, and holding the docu- 
ment against a window pane or by any other method, 
without physical interference with the document by the 
use of chemicals or by the removal of a piece of paper 
pasted over them, such obliteration does not work a re- 
vocation. Fyfinch v. Combe, (1894) P. 191. 

“ Otherwise destroying the same.” This must be a de- Interpreta- 
struction eyusdem generis, as burning and tearing, excluding words “other 
cancelling. Stephens v. Taprell, 2 Curt. 458; Cheese v. ie q pesto 
Lovejoy, 2 P. Div. 251; 46 L. J. 66. 

A piece of blank paper having been pasted over some Order for 
words in a codicil was ordered to be removed to ascertain oat aoe 
what the words were, and whether as written they revoked paper pasted 
the codicil. Gilbert, (1893) P. 183, el ei 

Where a will has been traced into the testator’s custody A will which 
and there is no evidence of its having subsequently gone Ras been i 


e custody of 
out of his custody, and it is not forthcoming at his death, the testator, 


there is a prima facie presumption of fact that it was de- — at . 


stroyed by him animo revocandi. This presumption may ee a 
be rebutted by probable circumstances, amongst which prosuined to 
declarations by the testator of unchanged affection and deoyel by 
intention have much weight. Patten v. Poulton, 18, & T, him 

55; 27 L. J. 41; Welsh v. Phillips, 1 Moo. P. C. 302. 


The strongest proof of adherence to the will, and of the 
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improbability of its destruction, arises from the contents of 
the will itself. Saunders v. Saunders, 6 N. C. 522. 

(5.) Where there are two totally inconsistent wills, of the 
same date or undated, and there is no satisfactory evidence 
to show which of the two was last executed, neither of the 
wills is entitled to probate. 1 Williams on Executors, 
8th ed. 169. 

When a will has been revoked in one of the modes 
directed by 1 Vict. c. 26, and the deceased has left a duly- 
executed codicil to such will, which has not by any act of 
his been expressly revoked, the question has been raised as 
to whether the codicil falls with the will, as forming part 
of it. By the law prior to 1 Vict. c. 26, a codicil was held 
to be primd facie dependent on the will, and unless there 
was evidence that it was intended to operate separately 
from the will, the revocation of the will involved the revo- 
cation of the codicil. In Grimwood v. Cozens and others (2 
S. & T. 364), Sir C. Cresswell decided that the statute had 
not altered the law. But in Black v. Jodling (1 L. R. 
685; 38 L. J. 74), Lord Penzance, after a careful review 
of previous cases and the words of the statute, came to the 
conclusion that the effect of the statute had not been fully 
considered in the previous cases, and that the intention of 
sect. 20 of 1 Vict. c. 26 was to do away with all implied 
revocations, and that therefore, if a codicil itself was not 
revoked by one of the modes indicated by the statute, 
notwithstanding the revocation of the will, it was entitled 
to probate. See also Savage, 2 L. R. 78; 39 L. J. 
25; Turner, 2 L. R. 402; Gardiner vy. Courthorpe, 12 
P, D. 14. 

Where the testator had disposed of the whole of his 
property, real and personal, by his will, and by a second 
will, which he afterwards revoked, had devised his real 
estate differently, probate was directed to be limited to 
property not comprised in his second will. Hodgkinson, 
(1893) P. 389 (C. A.). 

The revocation of a will by a revocatory testamentary 
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paper does not involve the revocation of a codicil not 
referred to in the paper. Furrer v. St. Catharine’s College, 
Cambridge, L. R. 16 Eq. Cas. 19. 

When a will has been executed in duplicate, the revoca- Revocation 
tion of one duplicate by any of the modes directed by the aha in 
statute is in law the revocation of both. Kilicany. Parker, duplicate. 

1 Lee, 662; Boughey v. Morton, 3 Hage. 191. 

To effect a revocation, there must be an intention in the There must 
testator to revoke. Wherever, therefore, there is an ab- ea ae 
sence of such intention,—as when a will is burnt, torn, or Work & revo- 
otherwise destroyed by a testator by accident, or when of om 
unsound mind, or under an erroneous impression of law or 
fact,—the act so done does not work a revocation. 

Where a will has been in the custody of a testator at a Presumption 
time when he has been of unsound as well as of sound ton ty the nak 
mind, and upon his death it is discovered to have been a a testator 
torn by him, or is not forthcoming, the burden of showing enn dntie 
that it was revoked by him, by tearing or by destruction, uderonl a 
when of sound mind, lies upon the party who sets up the whether he 
revocation. Harris v. Berrall, 1 8. & T. 153; Sprigge v. Fe8 Bre 
Sprigge, 1 L. R. 608; 38 L. J. 4. 

A testator, having emul a clause in his will after the 

execution, asked a friend to make a fresh copy of the will, 
omitting the erased clause. The copy was made, but the 
person who made it by mistake omitted several other clauses. 
The copy was duly executed, and the omissions were not 
discovered until after the testator’s death, both wills 
having remained in his custody up to that time. The 
two wills were not inconsistent with each other, and the 
latter contained no express clause of revocation. Probate 
was granted of both documents upon parol evidence of the 
circumstances under which they were drawn up and exe- 
cuted, as together containing the deceased’s last will and 
testament. Birks v. Birks, 48. & T. 23; 34 L. J. 90. 

A testator, under the false impression that his will was 
invalid, tore it up. Immediately afterwards, on reconside- 
ration, he collected the pieces and placed them amongst 


Dependent 
relative 
revocation. 
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his papers of importance, saying they would be of use to 
the residuary legatee at some future time, and preserved 
them till his death. Lord Penzance held, that as the act 
done was not accompanied by an intention to revoke, the 
will was entitled to probate. Giles and Clark v. Warren, 
2-L. R. 401; 41 L. J. 59. 

Words of revocation inserted in a will or codicil, per 
incuriam, without the knowledge of the testator, are to be 
omitted from the probate. In goods of Moore, (1892) 0. A. 
377; In goods of Oswald, L. R. 3 P. & D. 162. 

The tearing, cutting, or destruction of a will by a testa- 
tor under a mistaken impression of law or fact is techni- 
cally termed a dependent relative revocation, and as the 
act was conditional, and the condition is unfulfilled, there 
is no revocation. Thus where a testator had executed a 
will in 1864, which he destroyed in 1865, with an inten- 
tion, expressed at the time, that he wished to substitute for 
it a will of 1862, which he held in his hand, Lord Penzance, 
held that the act of destruction being referable solely to 
his intention to validate the will of 1862, and that act 
being conditional, and the condition being unfulfilled, the 
will of 1864 was entitled to probate. Powell v. Powell, 1 
L. R. 209; 35 L. J. 100. 

A testatrix, having her will in her hand, dictated the 
alterations she desired to be made in the first part of it to 
a friend, who wrote them down. The testatrix, feeling 
unwell, desired her friend to stop there, and then tore off 
and burnt so much of her will as had been covered by the 
memorandum written at her dictation. This memorandum, 
together with the rest of the will, which contained the 
residuary clause and the signatures of the testatrix and 
witnesses and the attestation clause intact, was placed in a 
desk by the testatrix and locked up, and she believed when 
she did so that these papers constituted a new will, and 
were not merely instructions for such a will:—Held, that 
it was a case of dependent relative revocation, a revocation 
dependent on the papers locked up constituting a new will, 
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and probate was granted of the original will as contained 
in the portion which remained and the draft of the part 
which was destroyed. Dancer v. Crabb, 3 L. R. 98; 42 
-L. J. 53. 

A testator having left legacies by will to two grand- 
children by codicil revoked the legacies on the ground that 
the grandchildren were dead. They were alive, and the 
cause of the revocation being false, whether by mis-infor- 
mation or mistake, was immaterial. There was held to be 
no revocation. Campbell v. French, 3 Ves. 328. 


DECEASED PREVENTED BY THREATS FROM ALTERING WILL. 


That the deceased had been prevented by threats on the ae 
part of the plaintiffs from making a fresh will or altering . 
the will propounded. This is a new defence permitted 
under the Judicature Act, and if established entitles the 
Court to declare the executors of the will propounded to be 
trustees for the parties intended to have been benefited by 
the propounded will. Betts v. Doughty, 5 P. D. 26. 

By the Roman civil law, and the law of France, a testa- 
tor being desirous of revoking a testament, and being 
prevented from so doing by the violence, or in some other 
unlawful way, practised on him by parties who were to 
reap advantages from its dispositions, such dispositions 
will be annulled. Domat. on Civil Law, Bk. TIL, tit. 1, 
sect. 6, Art. 26. 

EsToPPEL. 

The defendant may plead that the plaintiff is estopped 
by @ previous judgment on the same issue between the 
same parties in another Division of the High Court from 
setting up the will. A will, the validity of which had been 
contested in the Probate Division, was by a compromise 
pronounced for. Subsequently the party who had contested 
the will discovered that it was a forgery, and obtained a 
decree in the Court of Chancery setting the compromise 
aside on the ground that the alleged will was a forgery, 
and that his consent to the compromise was procured by 
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fraudulent representation. The defendant then propounded 
an earlier will, and the former plaintiffs the forged will, 
and the Court held that they were estopped from denying 
the forgery. Priestman v. Thomas, 9 P. D. 70, 210. 


Minority—Covertvure. 


The defendant may plead that the deceased was under 
twenty-one or a feme coverte, and incapable of making a will 
during coverture without her husband’s assent. 

But a feme coverte is entitled to make a will disposing of 
property over which she has a power of appointment by 
will, or of property belonging to her separate use by settle- 
ment or by agreement with her husband (Haddon v. Flad- 
gate, 18. & T. 48; 27 L. J. 21), or which she is entitled 
to dispose of by the Divorce Act, being judicially separated 
and having a protection order, or by the Married Women’s 
Property Act (45 & 46 Vict. c. 75); also in the following 
cases :— 

(1.) Of property acquired by a married woman whose 
husband is a convict, after his conviction, and until the 
expiration of the sentence. Martin, 2 Roberts. 405; Coward, 
48.&7.46; 34 L.J. 120. 

(2.) Of personal property belonging to a married woman 
whose husband is banished by Act of Parliament. Port- 
land vy. Prodgers, 2 Vern. 104; Crompton v. Collinson, 2 
Bro. C. C. 389. 

(3.) A married woman may during coverture make a 
will of personalty with her husband’s assent, provided he 
has knowledge of the contents of the particular will (Wil- 
lock v. Noble and others, L. R.7 English and Irish Appeals, 
580), and does not subsequently withdraw his assent, and 
survives her (Smith, 1 8.& T. 127; 27 L. J. 39); and pro- 
vided he gives his assent to the will after her death. 
Maas v. Sheffield, 1 Roberts. 364; 4 Notes of Cases, 350. 

(4.) A married woman, being the sole or surviving 
executrix, may make a will appointing an executor to carry 
on the chain of representation to her testator’s estate. 
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REPLY, ORDER XXIII.—ALLEGATIONS REQUIRING SPECIFIC 
DENIAL--RULE AS TO PLEADING FRESH MATTER IN 
REPLY-—-REVIVAL OF REVOKED ~WILL—SUBSEQUENT 
PLEADINGS—ORDER XXIII. CLOSE OF PLEADINGS—ORDER 
XXVIII. AMENDMENTS OF PLEADINGS-—-ORDER XXV. 
DEMURRER —ORDER XXVIII. DEFAULT OF PLEADING—STAY 
OF PROCEEDINGS. 


Orper XXIII. 
Reply. 
“ Tue plaintiff shall deliver his reply, if any, within three Reply. 
“ weeks after the defence or the last of the defences shall 


‘have been delivered, unless the time shall be extended 
“by the Court ora Judge.” KB. 1. 


Form of Reply. 


“1, The plaintiff joins issue upon the statement of de- Form of 
“ fonce of the defendant, as contained in the first, second, "Ply: 
“third, fourth, and fifth paragraphs thereof. 

“2, The plaintiff says that the said will of the said de- 
“ ceased, dated the Ist of January, 1873, was duly revoked 
“ by the will of the said Ist of October, 1873, propounded 
“ by the plaintiff in his statement of claim.” 


Where the statement of defence contains a charge of What allega- 
undue influence or of fraud, or an allegation that the de- ne pia 
ceased at the time of the execution of the instrument pro- cally denied. 
pounded did not know and approve of its contents, or any 
averment other than a denial of the due execution of the 


Revival of a 
revoked will. 


1 Vict. 0. 26, 
8. 22 
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will, and of the testamentary capacity of the deceased at 
the time of its execution, the plaintiff should in his reply 
specifically traverse the charge or allegation as pleaded. 
See Order XIX. rr. 20, 22; Thorp v. Holdsworth, 3 Ch. 
Div. 637; 45 L. J. Ch. 406; Byrd v. Nunn, 7 Ch. Div. 
284; 47 L. J. Ch. 1. 

A plaintiff is entitled to reply by traverse, confession, 
and avoidance, or both combined. “There is no limit,” 
said James, L. J., in Hall v. Eve (4 Ch. Div. 345, C. A.; 
46 L. J. Ch. 145), “as to what may be said in reply, 
“except that it must not be scandalous or irrelevant. 
“ The plaintiff is left as much at liberty in his reply as in 
“his statement of claim. .... It is no part of the state- 
“ment of claim to anticipate the defence, and to state 
“ what the plaintiff would have to say in answer to it.” 

Where in the statement of defence it is alleged that the 
will propounded by the plaintiff has been revoked by a 
subsequent will or testamentary paper, the plaintiff may 
plead the revival of the will he propounded, by a will or 
other testamentary paper executed subsequently to the 
execution of the revoking instrument. 

In order to revive a revoked will by a subsequent testa- 
mentary instrument, the revoked will must be in existence 
at the time of the execution of the instrument (Hall v. 
Tokelove, 2 Roberts. 318; Rogers v. Goodenough, 28. & T. 
342; 31 L. J. 49; Stee, 1 L. R. 575; 87 LJ. 72, 2.; 
9 L. R. Ir. Ch. D. 516), and it must also, by referring in 
adequate terms to the revoked will, show an intention to 
revive the same. See sect. 22 of 1 Vict. 0c. 26. “And be 
“it further enacted, that no will or codicil, or any part 
“ thereof, which shall be in any manner revoked, shall be 
“ revived otherwise than by the re-execution thereof, or 
“by a codicil executed in the manner hereinbefore re- 
“quired, and showing an intention to revive the same; 
“and when any will or codicil which shall be partly 
“revoked, and afterwards wholly revoked, shall be re- 
‘ vived, such revival shall not extend to so much thereof 
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“as shall have been revoked before the revocation of the 
*‘ whole thereof, unless an intention to the contrary shall 
“ be shown.” 

“In order to satisfy the requirement of the statute that 

“a testamentary instrument has revived the revoked will, 
“it must show an intention to revive the same, and the 
“intention must appear on the face of the instrument, 
“ either by express words referring to the will as revoked 
“and importing an intention to revive the same, or by a 
“ disposition of the testator’s property inconsistent with 
“ any other intention, or by some other expression convey- 
“ing to the mind of the Court with reasonable certainty 
“ the existence of the intention. Since the passing of this 
“statute a will cannot be revived by mere implication.” 
Steele, see infra. 

Thus reference in a codicil to a revoked will by its date 
only has been held insufficient to revive it or to revoke an 
intermediate will, where there was no evidence on the face 
of the codicil of an intention to revive the will so referred 
to and to revoke the intermediate will. Steele, 1 L. R. 

575; 37 L. J. 72, n. 

" No pleading subsequent to reply other than a joinder Leave re- 
“ of issue shall be pleaded without leave of the Court or a eee 
“ Judge, and then upon such terms as the Court or a pleadings. 
“ Judge shall think fit.” KR. 2. 

“ Subject to the last preceding rule, every pleading sub- Time for 
“ sequent to reply shall be delivered within four days after meal 
“the delivery of the previous pleading, unless the time ee 
“ shall be extended by the Court ora Judge.” R. 3. porn 

Leave for further time to deliver a pleading is obtained 
by an order of the registrar made on summons. 

The registrars hear applications on summons at the 
Principal Probate Registry, Somerset House, every 
Monday during the sittings of the High Court at 12 at 
noon, and every Wednesday during the vacations at 
11.30 a.m. 
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The following is the form of a summons :— 


Summons (General Form). 


“In the High Court of Justice. 18 . No. 
“ Probate, Divorce and Admiralty Division. 
 (Probate.) 
“ Between . . . « « « Plaintiff, 
“ and 
at . . « « « Defendant. 


“ Let all parties concerned attend one of the registrars 
“ at the Probate Registry of the High Court of Justice at 
“Somerset House, Strand, in the county of Middlesex, 


“on day the day of 18, at 
“ o'clock in the noon, on the hearing of an applica- 
“ tion on the part of 

“ Dated the day of 18. 

“ This summons was taken out by of soli- 


“ itor for ne 


Orver XXIII. 
Close of Pleadings. 


“ As soon as either party has jomed issue upon the 
“ preceding pleading of the opposite party simply without 
“adding any further or other pleading thereto, or has 
“made default as mentioned in Ord. XXVII. r. 13, the 
“ pleadings as between such parties shall be deemed to be 
“ closed.” KR. 5. 


AMENDMENT OF PLEADINGS UNDER OrDER XX VILL. 


Under Order XXVIII. amendments of pleadings are 
allowed to be made: (1.) By the party pleading, without 
an order of the Judge or registrar, at any stage of the. 
proceedings, subject to certain limitations; (2.) By order 
of the Judge or registrar on the application of the party 
pleading; (8.) By order of the Judge or registrar on the 
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application of the opposite party, on the ground that the 
pleading is immaterial or embarrassing. 

Thus a plaintiff may now without leave amend his 
statement of claim once at any time before the expiration 
of the time limited for replying, and the defendant who 
has set up a counter-claim may amend such counter-claim 
at any time before the expiration of the time allowed him 
for pleading to the reply and before pleading thereto, 
subject to the amendment being disallowed by the Judge 
on the application of the opposite party. See further, 
Ord. XXVIII. 


Orper XXY. 
Proceedings in Lieu of Demurrer. 


“ No demurrer shall be allowed.” R. 1. 

“ Any party shall be entitled to raise by his pleading Points of law 
“any point of law, and any point so raised shall be dis- ieee 
“ posed of by the Judge who tries the cause at or after the 
“trial, provided that by consent of the parties, or by order 
“ of the Court or a Judge on the application of either party, 

“the same may be set down for hearing and disposed of 
“at any time before the trial.” R. 2. 

“ Tf, in the opinion of the Court or a Judge, the decision Dismissal of 
“of such point of law substantially disposes of the whole “““™ 
“action, or of any distinct cause of action, ground of 
defence, set-off, counter-claim, or reply therein, the Court 
“ or Judge may thereupon dismiss the action or make such 
“ other order therein as may be just.” RK. 3. 

“The Court or a Judge may order any pleading to be Striking out 
“ struck out, on the ground that it discloses no reasonable ee 
“cause of action or answer, and in any such case or in Riaeiaruery 
“case of the action or defence being shown by the plead- is disclosed. 
“ings to be frivolous or vexatious, the Court or a Judge 
“may order the action to be stayed or dismissed, or 
: judgment to be entered accordingly, as may be just.” 

4, 
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“ No action or proceeding shall be open to any objection 
“on the ground that a mere declaratory judgment or 
“ order is sought thereby, and the Court may make 
“ binding declarations of right, whether any consequential 
® relief is or could be claimed or not.” R. 5. 


Orper XXVII. 
Default of Pleading. 


“Tn Probate actions, if any defendant make default in 
“ filing and delivering a defence or demurrer, the action 
“ may proceed, notwithstanding such default.” . 10. 


Stay of Proceedings. 


The Probate Division has an inherent jurisdiction in 
common with other Courts to stay proceedings which are 
frivolous and vexatious and an abuse of the proceedings of 
the Court. Thus, where an action was brought to obtain 
revocation of letters of administration granted in 1798, 
the plaintiff claiming to represent the next of kin of the 
intestate, and the defendants being the representatives of 
the deceased administrator, it was held, that having regard 
to the lapse of time and to the fact that the action could 
lead to no possible good, it ought to be dismissed as 
frivolous and vexatious. Willis v. Earl Beauchamp, 11 


P. D. 59. 
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DISCOVERY -- GENERAL RULES OF DISCOVERY —- GREATER 
LATITUDE IN GRANTING DISCOVERY IN PROBATE ACTIONS—— 
DOCUMENTS IN DEPOSITORIES OF THE DECEASED—EX- 
CEPTIONS TO GENERAL RULE OF DISCOVERY-—-RULES IN 
ORDER XXXI. AS TO DISCOVERY AND INSPECTION-——-EXAMI- 
NATION OF WITNESSES BEFORE TRIAL UNDER AN ORDER 
OF COURT, A COMMISSION, A MANDAMUS TO INDIA OR THE 
COLONIES—-OR A REQUISITION TO A FOREIGN COURT— 
ADMINISTRATION PENDENTE LITE-—-RECEIVER OF REAI, 
ESTATE+v—APPLICATION FOR APPOINTMENT OF AN ADMINIS- 
TRATOR PENDENTE LITE AND RECEIVER—-PRACTICE—CASES 
WHERE COURT DECLINES TO APPOINT—SECURITY BY RE- 
CEIVER OF REAL ESTATE-—-PASSING ACCOUNTS-—PAYMENT 
OF MONEY OUT OF COURT—ORDER LII.—-INTERIM ORDERS 
FOR PRESERVATION OF PROPERTY—-MANDAMUS—INJUNC= 
TIONS. 


DiscovERY. 


Unner the Judicature Act, the right to discovery is regu- 
lated by the rules previously existing in the Court of 
Chancery. Anderson v. Bank of British Columbia, 2 Ch. 
Div. 664; 45 L. J. Ch. 449. 

By the rule of the Court of Chancery, any party to an 
action was entitled to a discovery of any fact within his 
opponent’s personal knowledge and of any documents in 
his custody or under his control, which might assist him in 
establishing his right to relief, or in his defence to any 
relief claimed. Mitford on Pleading, 307. A defendant 
was not bound to disclose what was exclusively matter of 
defence, but that which was common to both the plaintiff 
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and defendant might be inquired into by either. See 
Whately v. Crawford, 5 El. & B. 709; 25 L. J. Q. B. 168. 

The rules which govern the relative rights of parties to 
an action for discovery, may be thus stated : 

The plaintiff has a right of discovery from the defen- 
dant of all facts within the defendant’s personal know- 
ledge, and of all documents in his custody or under his 
control, which may tend affirmatively to establish the 
plaintiff's case. 

The defendant has a right of discovery from the plain- 
tiff of all facts within the plaintifi’s personal knowledge, 
and of all documents in his custody, or under his control, 
which may tend affirmatively to establish the claim set up 
by the plaintiff, or which may assist the defence. 

The plaintiff is not entitled to discovery of facts or 
documents which go solely to support the defence of the 
defendant, in other words, which are exclusively matter of 
defence; but the disclosure of facts or documents which 
may assist affirmatively to support either the case of the 
plaintiff or defendant may be required by either party. 
Whately v. Crawford, 5 El. & B. 709; 25 L. J. Q. B. 168. 

The executors and the solicitor of a deceased testatrix 
who refused to give information as to previous wills alleged 
to have been executed by the testatrix, to persons who be- 
heved that they had been benefited by them, were ordered, 
under sect. 26 of Court of Probate Act, to deposit in the 
registry all wills and testamentary papers of the deceased 
in their possession, with liberty to applicants to take copies 
of them. Shepherd, (1891) P. 323. 

Where the defendant sets up a counter-claim, the plain- 
tiff will be entitled to discovery of all facts within the 
defendant's personal knowledge, and of all documents in 
the defendant’s custody or under his control, which may 
tend affirmatively to establish the counter-claim, or which 
may assist his case against the counter-claim. And the 
defendant will be entitled to discovery from the plaintiff 
of all facts within the plaintiff’s personal knowledge, and 
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of all documents in his custody or under his control, which 
teud affirmatively to establish his counter-claim. 

In consequence of the peculiar nature of the inquiry a Probate 
in probate causes, the Court exercises a wider latitude in nae Sides 
ordering discovery in these suits than is exercised in other latitude in 
actions. Where the issue raised relates to the testamentary discovery in 
capacity of the deceased the inquiry may legitimately ex- oe 
tend to the history of a considerable portion, or of even one aleloneg te 
the whole, of his life; and it is extremely difficult to say sata of the 
before the trial what evidence relating to any particular monies 
portion of his life may or may not at the trial turn out to actions. 
be material to this issue. The same observation, though 
to a less extent, applies in cases where the issue raised is 
one of undue influence or of fraud, or that the deceased did 
not know and approve of the contents of a will. 

The practice of the Court, therefore, is to order discovery 
of all facts and documents throwing light on the history 
of the deceased, which might turn out to have any possible 
bearing on the issues raised. 

With regard to documents and she papers belonging Inspection of 
to the deceased, there scems to be no reason why they ee peer 
should not, subject to some limitation, be open to the in- depositories. 
spection of either party, unless the party in whose custody, 
or under whose control they happen to be, can show that 
he has any special interest or property in them. Upon 
the death of the deceased they in very many cases come 
under the control of one of the parties to the suit, by the 
mere accident of his having been about him at the time of 
his death, or of his being first to take possession of his 
house, or of his employing his solicitor, and, unless an 
administrator pendente lite 1s appointed, they remain under 
his control pending the inquiry. But by this accident he 
ought not to be allowed an advantage in the action over 
his opponent. 

In a probate cause, the function of the Court is not only 
to do justice between the parties, but also to do justice to 
the deceased, by ascertaining, and ultimately by its decree 
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giving effect to all duly executed testamentary instruments 
by which he intended to dispose of his property ; and, to 
ascertain this fact, the Court should know as far as possible 
what he knew, and much of such knowledge is to be found 
in the papers left by him in his depositories. In justice to 
the testator, therefore, either party may claim to have an 
opportunity of directing the attention of the Court to 
such of his papers as he may consider tends to support his 
own case, and to do this access to very many of them is 
necessary. 

These general rules as to the title to discovery are, how- 
ever, subject to some exceptions. 

There are certain communications and documents which 
are termed in law privileged, and which a party to an 
action is not compellable, under an order for discovery, to 
disclose to his adversary. Thus— 

1, A party is not compelled to disclose communications 
which have passed between himself and his legal adviser, 
pending the litigation in question, and with reference 
to it. 

2. A party is not compelled to disclose communications 
which have passed between himself and his legal adviser 
before the litigation in question had arisen, but in antici- 
pation of and in reference to such litigation. 

3, A party is not compelled to disclose communications 
which have passed between himself and his legal adviser 
after the dispute, which has resulted in litigation, had 
arisen between the parties, but not in contemplation of or 
in reference to such litigation. 

4, A party is not compelled to disclose advice given by 
a legal adviser in reference to the subject in dispute, before 
the dispute arose. Walsingham v. Goodricke, 3 Hare, 122. 

5. A party is not compelled to disclose cases, or state- 
ments of facts, or documents prepared in relation to an in- 
tended action, whether at the request of a solicitor or not, 
and whether ultimately laid before the solicitor or not, if 
they were prepared with a bond fide intention of their being 
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laid before him, with the intention of taking his advice 
thereon. Southwark and Vauchall Water Company v. Quick, 
3 Q. B. Div. 315; 47 L. J. Q. B. 258. 

6. A party is not bound to produce letters that have 
passed between himself and his solicitor, containing pro- 
fessional communications of a confidential character, for 
the purpose of getting legal advice. Letters containing 
mere statements of fact are not privileged ; to be so, they 
must be of a professional and confidential character. 
O'Shea v. Wood, (1891) P, 289, 290. 

7, A party is not bound to disclose documents which 
are not in his own possession, but are in the possession of 
his solicitor, as the solicitor’s private property, though they 
relate to the issue. O'Shea v. Wood, (1891) P. 286. 

8. A party is not compelled to disclose cases or state- 
ments of fact relative to the question in issue, which have 
reference to disputes with other persons. Walsingham v. 
Goodricke, supra. 

9, Anonymous letters relating to the action, sent to a 
party to the action, are not, but if sent to her counsel or 
her solicitor are, privileged. Young v. Holloway, 12 P. D. 
167. 

10. The plaintiff, under an order for inspection of docu- 
ments relating to the matters in issue, produced her bank 
pass-books, sealing up parts irrelevant thereto. The Court 
refused to make an order under sect. 7 of the Bankers’ 
Books Evidence Act, 1879, for the inspection of the bank 
books. Parnell vy. Wood, (1892) P. 187 (C. A.). 

There are also certain other communications which & Matter tend- 
party is generally not bound to disclose, viz., any matter, ™8,' subject 
or any one of a series or chain of facts, which may tend to penalty. 
subject him to any pain, penalty, or forfeiture, or disability 
in the nature of a forfeiture. See Mitford on Pleading, 
807; Lee v. Read, 5 Beav. 381. 

Where undue influence is the question in issue, parties 
to the action, who are charged with undue influence, are 


Communica. 


tions relating 
to an intended 


fraud not 
privileged. 


Discovery 
before the 
close of the 
pleadings 
without an 
order of 
Judge. 


Discovery of 
facts an 
documents. 


The four 
objections 
that may be 
made to an 
application 
for discovery. 


DISCOVERY. [PART III. 


bound to answer interrogatories as to whether the testator 
had during his life made over to them any and what part 
of his property, and whether since his death any of them 
by arrangement or otherwise had or were to receive any of 
his property. Young v. Holloway, 12 P. D. 167. 

But wherever fraud, or what is equivalent to fraud, is 
the question in issue, the party against whom this charge 
is made is not entitled to shelter himself from disclosing 
communications that have passed between himself and his 
legal adviser prior to the litigation in relation to the fraud, 
under the plea of privilege, on the ground that it is not 
within the scope of a solicitor’s duty to aid his client in 
carrying out a fraudulent intention. Reynell v. Sprye, 10 
Beay. 51. 

Under the Judicature Act any party to a suit is entitled 
before the closing of the pleadings, to call upon his adver- 
sary for discovery, without an order of the Judge; but 
the plaintiff cannot call for discovery until he has deli- 
vered his statement of claim, and the defendant cannot 
call for discovery until he has delivered his statement of 
defence. 

Discovery of facts is obtained by administering inter- 
rogatories to the opposite party, and discovery of docu- 
ments generally under an order requiring the opposite 
party to file an affidavit of documents, in the schedule to 
which he should state and describe all the documents which 
he has in his custody, or under his control, relating to the 
questions in issue; and in his affidavit he should state 
what documents, if any, he objects to being inspected by 
his opponent, and the grounds of his objection. 

Thus, there are four grounds for objecting to discovery. 
1. That the matter in respect of which discovery is sought 
is immaterial to the issue. 2. That it may subject the 
opposite party to a penal consequence. 3. That it is a 
privileged communication. 4. That it relates exclusively 
to matter of defence. 
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The following are the rules and forms relating to dis- 
covery under the Judicature Act :— 


Orper XXX. 
Discovery and Inspection. 


“Tn any action the plaintiff or defendant may by leave ated by 
“ of the Court or a Judge, deliver interrogatories in writing ris 
“for the examination of the opposite parties, or any one 
“or more of such parties, and such interrogatories when 
“delivered shall have a note at the foot thereof, stating 
“which of such interrogatories each of such persons ig 
“ required to answer: provided that no party shall deliver 
“ more than one set of interrogatories to the same party 
“without an order for that purpose: provided also that 
“ interrogatories which do not relate to any matters in 
‘‘ question in the cause or matter shall be deemed irrele- 

“ vant, notwithstanding that they might be admissible on 
“ the oral cross-examination of a witness.” R. 1, 

“ Any party may, without filing any affidavit, apply to Application 

“the Court or a Judge for an order directing any other a documents 
“ party to any cause or matter to make discovery on oath 
“ of the documents which are or have been in his possession 
“or power, relating to any matter in question therein. 
“On the hearing of such application the Court or Judge 
“may either refuse or adjourn the same, if satisfied that 
“ such discovery 1s not necessary, or not necessary at that 
“ stage of the cause or matter, or make such order, either 
“ generally or limited to certain classes of documents as 
“ may, in their or his discretion, be thought fit.” IR. 12. 

“The affidavit, to be made by a party against whom Affidavit of 
« guch order as is mentioned in the last preceding rule has °°" 
“ been made, shall specify which, if any, of the documents 
“ therein mentioned he objects to produce, and it shall be 
“in the Form No. 8 in Appendix B., with such variations 
“ as circumstances may require.” R. 13. 

“Tt shall be lawful for the Court or a Judge, at any Production of 


documents. 
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“time during the pendency of any cause or matter, to 


_ “ order the production by any party thereto, upon oath, of 
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“ such of the documents in his possession or power, relating 
“to any matter in question in such cause or matter, as the 
“ Court or Judge shall think right; and the Court may 
“ deal with such documents, when produced, in such manner 
“as shall appear just.” R. 14, 

“ Any party may, at the trial of a cause, matter, or 
“issue, use in evidence any one or more of the answers or 
“ony part of an answer of the opposite party to interro- 
“ gatories without putting in the others or the whole of 
“such answer: Provided always, that in such case the 
“ Judge may look at the whole of the answers, and if he 
“ shall be of opinion that any others of them are so con- 
“ nected with those put in that the last-mentioned answers 
“ ought not to be used without them, he may direct them 
“tobe putin.” RK. 24. 

For the further regulations as to interrogatories and 
production of documents, see further Order XXTY. 


Form of Affidavit as to Documents. 


“Tn the High Court of Justice. 1874. B. No. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate. ) 
“Betwen A.B. . . . .. =. . « Plaintiff, 
and 
CED. 4.54 . . . Defendant. 


“T, the above-named defendant C. D., make oath and 
“ say as follows :— 

“1, I have in my possession or power the documents 
“ relating to the matters in question in this suit set forth 
“in the first and second parts of the first schedule hereto. 

“ 2. I object to produce the said documents set forth in 
“ the second part of the said first schedule hereto. 

“3. That [here state upon what grounds the objection is 
“ made, and verify the facts as far as may be}. 
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“4, T have had, but have not now, in my possession or 
“ power the documents relating to the matters in question 
in this suit set forth in the second schedule hereto. 

“§, The last-mentioned documents were last in my 
“ possession or power on [state when}. 

“6. That [here state what has become of the last-mentioned 
documents, and in whose possession they now are]. 

“7, According to the best of my knowledge, informa- 
“ tion, and belief, I have not now, and never had in my 
possession, custody, or power, or in the possession, 
custody, or power of my solicitors or agents, solicitor or 
“agent, or in the possession, custody, or power of any 
* other persons or person on my behalf, any deed, account, 
“book of account, voucher, receipt, letter, memorandum, 
“paper or writing, or any copy of or extract from any 
“ such document, or any other document whatsoever, relat- 
“ing to the matters in question in this suit, or any of 
“ them, or wherein any entry has been made, relative to 
“ such matters, or any of them, other than and except the 
“ documents set forth in the said first and second schedules 
* hereto.” 


Form of Notice to produce Documents. 


“Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 
“ (Probate.) 
A. B. ». ©. D. 


“Take notice that the [ plaintiff’ or defendant] requires 
“you to produce for his inspection, the following docu- 
“ ments referred to in your | statement of claim, or defence, 


“ or affidavit, dated the day of A.D. |. 
[Describe documents required. | 
ee Vis 
“ Solicitor to the 
“To Z., 


“ Solicitor for na 
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Peiaeien on “ The party to whom such notice is given shall, within 


Order for 
inspection. 


“two days from the receipt of such notice, if all the docu- 
“ments therein referred to have been set forth by him in 
“such affidavit as is mentioned in Rule 18, or if any of 
“the documents referred to in such notice have not been 
“ set forth by him in any such affidavit, then within four 
“ days from the receipt of such notice, deliver to the party 
“giving the same a notice stating a time within three 
“ days from the delivery thereof, at which the documents, 
“or such of them as he does not object to produce, may 
“be inspected at the office of his solicitor, or in the case of 
‘bankers’ books or other books of account, or books in 
“ constant use for the purposes of any trade or business, at 
“ their usual place of custody, and stating which (if any) 
“of the documents he objects to produce, and on what 
“ ground. Such notice shall be in the Form No. 10 in 
“ Appendix B., with such variations as circumstances may 
“require.” Tt. 17. 


Form of Notice to inspect Documents. 


“Tn the High Court of Justice. 
“ Probate, Divorce and Admiralty Division. 


“ (Probate.) 
“A. Bio @. D. 
“ Take notice that you can inspect the documents men- 
“ tioned in your notice of the day of ,A.D. 
“ Teacept the deed numbered in that notice] at my 
“ office on Thursday next the instant, between the 


“ hours of 12 and 4 o'clock. 

“Or, that the [ plaintiff or defendant] objects to giving 
“you inspection of the documents mentioned in your 
“notice of the day of A.D. , on the 
“ ground that [state the ground] :— 


“Tf the party served with notice under Rule 17 omits 
“ to give such notice of a time for inspection, or objects to 
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“give inspection, the party desiring it may apply to a 
“ Judge for an order for inspection.” R. 18. 

“Tf any party fails to comply with any order to answer Disobedience 
“ interrogatories, or for discovery or inspection of docu- consequences. 
“‘ ments, he shall be liable to attachment.” QR, 21. 

“Service of an order for interrogatories or discovery or Service of 
“inspection made against any party on his solicitor shall aie 
“be sufficient service to found an application for an at- 
“tachment for disobedience to the order. But the party 
“ against whom the application for an attachment is made 
“ may show in answer to the application that he has had 
“no notice or knowledge of the order.” R. 22. 

“ A solicitor upon whom an order against any party for Duty of 
pix . . ‘ reds, «6 solicitor 

interrogatories, discovery or inspection is served under served with 
“ the last preceding rule, who neglects without reasonable oer. 

“ excuse to give notice thereof to his client, shall be liable 
“to attachment.” RK. 28. 

The costs of discovery shall, unless otherwise ordered by Security for 
the Judge, be secured by payment into Court by the party etl sa 
seeking discovery—if by interrogatories, of 5/., and 10s. 
extra for every folio beyond five; and if otherwise than 
by interrogatories, of 5/, and such further sum as the 
Judge shall direct. No answer or discovery is required 
until the payment is made. A copy of the receipt is to be 
served with the interrogatories or order for discovery. 

See rr. 25 and 26. 


OrpER XXXII, 


“ Any party to a cause or matter may give notice by his 
“ pleading, or otherwise in writing, that he admits the 
“truth of the whole or any part of the case of any other 
“party.” BR. 1. 

For notice to admit documents and facts, see rr. 2 
and 4, 
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Orper XXXVII. 
Examination of Witnesses before the Trial, 


Order for “The Court or a Judge may, in any cause or matter 
osaminatic” where it shall appear necessary for the purposes of 
lapecnie in “ justice, make any order for the examination upon oath 
before the  “ before any officer of the Court, or any other person or 
trial. “ persons, and at any place, of any witness or person, 
“and may order any deposition so taken to be filed in 
“the Court, and may empower any party to any such 
“cause or matter, to give such deposition in evidence 
“ therein, on such terms, if any, as the Court or a Judge 
“may direct.” R. 5. 
Order foran | Where jt is shown that a material witness in an action, 
of piacere resident within the jurisdiction of the Court, may be pre- 
residing vented, by illness or infirmity, from attending the trial, or 
within the : . : a : 
jurisdiction of that, on like grounds, his evidence is in danger of being 
the Court. Jost, by his death before the trial, the Judge or registrar 
on summons, or the Court on motion, will make an order 
for his examination, so that his deposition may be taken 
and used at the trial in case of his unavoidable absence or 
death. 
Commission Where a witness is residing in Scotland or Ireland, the 
saan a. Judge or registrar on summons, or the Court on motion, 
witness will under similar circumstances issue a commission for his 
residing in eae ; . eae . 
Scotland or  eXamination; and where a witness is residing in India or 
a eT the Colonies, or abroad, the Judge or registrar on summons, 
orinthe or the Court on motion, will in all cases, and, without any 
Colonies, or oe . ap, 2 ; ae 
anand. special circumstances, issue a commission for his examination, 
on the ground that the Court has no power to compel his 
Mandamusfor attendance at the trial by subpoena or otherwise. The 
the examina- Court will also, upon application made on motion, order a 
ness in India mandamus to issue under 13 Geo. III. o. 63, ss. 40—44, 
aa and 1 Will. IV. c. 22, s. 1, to a Court in India, or in the 
Colonies, to summons before it and examine a material 
Requisition to witness residing within its jurisdiction, and will also on 
aan i the motion issue a requisition to a Court in a foreign country 
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to summons before it and examine a material witness examination 
residing within the jurisdiction of such foreign Court. ae 
~ Recourse is had to 2 mandamus or requisition where a 
material witness is known to be, or may be supposed to be, 
unwilling to attend for examination before a commissioner 
who is without power in such countries to compel his 
attendance. 

The objection in practice to examining a witness under Objection in 
a requisition in a foreign Court is, that the Judge gene- eg 
rally conducts the examination of the witness himself, and 
sometimes declines to put the questions suggested by the 
agents for the parties, either in examination in chief, or 
IN cross-examination, or in re-examination; and that in 
taking the evidence he does not necessarily adhere to the 
rules of evidence as recognized by the law of England. 

An application for an order on summons or motion, for The nature of 

er ‘ . the affidavit 

the examination of a witness, either under an order, & in support of 
commission, mandamus or requisition, should be supported ® application 
by an affidavit of the applicant’s solicitor, deposing that he nation of a 
is advised and believes that the witness named as proposed Witness before 
to be examincd is a material and necessary witness, and 
that his party cannot safely proceed to trial without his 
evidence; and that, owing to the state of the health of the 
witness (or as the case may be), he cannot or may not be 
in attendance at the trial. 

For forms of Mandamus and Requisitions, see Chitty’s 
Archbold, 188—185. 


Admimstrator Pendente Lite, and Receiver of Real Estate. 


The Court has power to appoint an administrator pen- Administrator 
dente lite in « probate or administration action, or in an 2°"! “- 
action for the revocation of probate or of letters of admi- 
nistration (see sect. 70 of Court of Probate Act, 1857) ; 
and it has also power to appoint the same person, or Receiver of 
another person, receiver of the real estate in any probate 
action, or in any action for the revocation of probate, 
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when the will in question disposes of real estate, and in 
which the heir-at-law or devisee, or other person pretending 
an interest in the real estate, has been cited, or is a party 
to the action, in respect of the real estate. Purdey v. Field, 
38. & T. 576; 38 L. J. 73. 

‘As to the appointment of an administrator pendente lite, 
see sect. 70 of the Court of Probate Act, 1857:— 

“Pending any suit ‘touching the validity of the will of 
“any deceased person, or for obtaining, recalling, or re- 
“ voking any probate, or any grant of administration, the 
“ Court of Probate may appoint an administrator of the 
“ personal estate of such deceased person; and the admi- 
“ nistrator so appointed shall have all the rights and powers 
“ of a general administrator, other than the right of dis- 
“ tributing the residue of such personal estate ; and every 
“such administrator shall be subject to the immediate 
“ control of the Court, and act under its direction.” See 
also, as to House of Lords appeals, sect. 22 of Probate 
Act, 1858. 

A husband appointed his wife sole executrix. She took 
probate of his will, and died leaving a will, the validity of 
which was in dispute. Pending the action a representative 
of the husband was required to receive money due to his 
estate. An administrator pendente lite was appointed to 
the husband’s estate. Furcett, 14 P. D. 235. 

The functions of an administrator pendente lite terminate 
with a decree pronounced in favour of the will, whether 
there is an executor named in the will or not. Wieland v. 
Bird, (1894) P. 262. 

As to the appointment of a receiver of the real estate, 
see sect. 71 of the Court of Probate Act, 1857 :— 

“Tt shall be lawful for the Court. of Probate to appoint 
“ any administrator, appointed as aforesaid, or any other 
“ person, to be receiver of the real estate of any deceased 
“person, pending any suit in the Court touching the 
“ validity of any will of such deceased person, ‘by which 
“his real estate may be affected; and such receiver shall 
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“ have such power to receive all rents and profits of such 
“real estate, and such powers of letting and managing 
“such real estate as the Court may direct.’ See also 
pect. 21 of Court of Probate Act, 1858. 
Applications for the appointment of an administrator Applications 
pendente lite, or a receiver of real estate, are made in the *% he *P- 


pointment of 
first instance to the Court on motion, and the application an an adminis- 


should be supported by an affidavit of the applicant, or of jite, Perit 
his agent, stating the nature and value of the personal or apres 
real estate left by the deceased, and showing that there is 

some object or necessity in an administrator or receiver 

being appointed pending the action: ¢.g., for the preserva- 

tion or protection of the deceased’s property; for the receipt 

and investment of rents, &c.; for the payment of debts and 

interest on mortgages, &c. The practice of the Probate Practice of 
Court is assimilated to the practice of the Court of Chan- ee 
cery in appointing a receiver, and the general rule is, that a of 
whenever there is a suit pending, an administrator pendente = 
lite will, on application, be appointed, irrespective of the 

condition of the estate, or of the person who has actual 

possession of it. Bellew v. Bellew, 48. & T. 58; 34 L. J. 

125. 

The Chancery Division will not appoint a receiver of 

personal estate, where an administrator pendente lite has 
been appointed by the Probate Court. Veret v. Duprey, 
L. BR. 6 Eq. 829. Where there is probate or administra- 
tion action in the Probate Division, the Chancery Division 
will not appoint a receiver unless a much stronger case is 
made out than was required before the Probate Act came 
into operation. Hitchen v. Birks, L. R. 10 Eq. Cases, 
471. 

Some exceptions have been made to this rule. 

Thus, where the deceased’s property was invested in a Cases where 
farming business, which he had carried on in partnership Pave iis 
with his brother, who was continuing it, the Court declined #ppoint an 
to appoint an administrator pendente lite, the brother, who pera eg 
was a party to the suit, opposing, as there was no sufficient 

II 
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evidence that he was wasting the estate. Horrell v. Witts, 
1L. RB. 108; 35 L. J. 55. 

Lord Penzance, in that case, said: “ The only result of 
“ making a grant of administration pendente lite now would 
“be the appointment of some person to wrangle with the 
“surviving partner as to the management of the farm. 
“ ‘When one out of four or five partners in a commercial 
“firm dies, the Court does not thrust a stranger to the 
“ business into thie partnership, to represent the interest of 
“ the deceased partner. The same rule is applicable to a 
“farming business. I do not say that an extreme case 
“might not arise in which the Court would interfere to 
“prevent the destruction of property which had been 
“held in partnership. At present the case is not strong 
“ enough to induce the Court to interfere; and I reject 
“ the motion.” 

So, also, where a suit was pending to try the validity 
of a codicil only, which did not affect the appointment 
contained in the will of the executor, the Court rejected, 
with costs, a motion for the appointment of an adminis- 
trator pendente lite, on the ground that the executor was 
clothed with power, and was the proper person to ad- 
minister the estate. Mortimer v. Paul, 2 L. R. 85; 39 
L. J. 47. 

The Court has appointed an administrator pendente lite 
on the application of a person not a party to the suit. 
Thus, in a contested suit, which was likely to be pro- 
tracted, the Court, on the application of a creditor, who 
was not a party to the suit, appointed a person—who had 
been appointed receiver of the estate in the Court of Chan- 
cery—as administrator pendente dite, in order to enable the 
creditor to obtain payment of his debts. TZichborne v. 
Tichborne, 1 L. R. 730; 89 L. J. 22. 

So, also, where the parties to a pending action were 
taking no steps to bring it to trial, and a receiver of the 
deceased’s estate had been appointed in an administration 
action in Chancery, the receiver, on the application of a 
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creditor, was appointed administrator pendente lite with 
directions to pay the debt. Evans, 15 P. D. 216. 

Where the parties on the motion do not consent to the 
appointment of any particular person as the administrator 
or receiver, the practice is for the Court to refer the 
matter to the registrar to appoint some indifferent person. 
A party unconnected with the suit is the most proper 
person to be appointed (De Chatelain v. Pontigny, 18. & 
T. 84; 27 L. J. 18); and the rule is that a party to a 
suit is never appointed unless all parties consent. 

The duties of an administrator and a receiver, pending 
suit, commence from the date of the order of appointment, 
and in the case of an appeal, continues until the appeal 
has been disposed of. Taylor v. Taylor, 6 P. D. 29. 

An administrator pendente lite is merely an officer of 
the Court ; his administration is to be under the direction 
of the Court to represent the deceased. Graves, 1 Hage. 
313. 

In Chariton v. Hindmarsh (1 8. & T. 519) the Court 
directed that he should not discharge claims on the de- 
ceased’s estate until they had passed before the registrar. 
But the Court will not interfere with an order made by 
the Chancery Division on him in reference to the sale or 
management of the property. Zichborne v. Tichborne, 2 
L. R. 41; 39 L. J. 22. 

“The Court of Probate may direct that administrators Remuneration 
“and receivers appointed pending suits involving matters Sonera 
“ and causes testamentary, shall receive out of the personal /” a 
“and real estate of the deceased such reasonable remune- 
“ vation as the Court think fit.” The Court of Probate 
Act, 1857, 8. 72. 

The administrator pendente lite and receiver hold the 
property only until the suit terminates, and he is then 
bound, and the Court will compel him to pay all that he 
has received to the person pronounced by the Court to be 
entitled. Chariton v. Hindmarsh, 18. & T. 519. 
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The Court generally requires security from the adminis- 
trator pendente lite. In Charlton vy. Hindmarsh, security to 
the amount of one year’s income was required. 

When the administrator pendente lite was ordered to give 
security in a penal sum of 10,4557. the Court allowed him, 
on terms, to pay 50/. out of the estate to a guarantee 
society for entering into a bond on his behalf. Harver v. 
Harver, 14 P. D. 81. 


Accounts of Administrator and Receiver pending Sutt. 


“very administrator pendente lite and receiver of real 
“estate shall exhibit an inventory and render an account 
“of the property of the deceased which comes to his 
“ hands, and the accounts of every such administrator and 
“ receiver shall be referred to the registrars of the principal 
“ registry for investigation and report, before the same are 
“allowed by the Court, unless the Judge shall otherwise 
“direct; and the foregoing rules and orders respecting 
“ the taxation of costs shall, so far as the same are applic- 
“able, be observed with respect to the investigation of 
“such accounts, and any other accounts referred to the 
“ registrars for examination.” R, 96, C. B. 


Paying Money out of Court. 


“Persons applying for payment of money out of the 
“registry, must give forty-eight hours’ notice of such 
“ application to the clerk of the papers. Such notice is to 
“be in writing, and to set forth the day on which the 
“money applied for was paid into the registry—the 
“ minute entered on receiving the same—the date and 
“ particulars of the order for payment to the applicant— 
“ and if the same be in payment of costs, the date of filing 
“the bill for taxation and of the registrar’s certificate. 
“ During the summer vacation money can only be paid 
“ ont on certain days to be fixed by the registrars, notice 
“ whereof will be given in the registry.” I. 97, C. B. 
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Orver L. 
Interlocutory Orders, Interim Preservation of Property, &c. 
“Tt shall be lawful for the Court or a J udge, on the Orders for 


“ application of any party to any action, to make any order aeiahable 
“for the sale, by any person or persons named in such rented 
“ order, and in such manner, and on such terms as to the a suit. 
“ Court or Judge may think desirable, of any goods, wares, 
“ or merchandise which may be of a perishable nature or 
“likely to injure from keeping, or which for any other 
“just and euieiens reason it may be desirable to have 
“ sold at once.” R. 2. 
“Tt shall be lawful for the Court or a Judge, upon the Orders for the 
rT: detention, 
application of any party to a cause or matter, and upon preservation 
“such terms as may seem just, to make any order for the or inspection 
“ detention, preservation, or inspection of any property or the subj ion f 
»? ; P 0 Y property or the subject o 
“thing, being the subject of such cause or matter, or as * tou. 
“to which any question may arise therein, and for all or 
“ any of the purposes aforesaid to authorise any persons to 
“ enter upon or into any land or building in the possession 
“ of any party to such cause or matter, and for all or any 
“of the purposes aforesaid to authorise any samples to be 
“taken, or any observation to be made or experiment to 
“be tried, which may seem necessary or expedient for the 
“ purpose of obtaining full information or evidence.” R. 3. 


Mandamus and Injunction. 


“A mandamus or an injunction may be granted, or a Mandamus 
“receiver appointed, by an interlocutory order of the one 
“ Court in all cases in which it shall appear to the Court be granted. 
“to be just or convenient that such order should be made; 

“and any such order may be made either unconditionally 
“or upon such terms and conditions as the Court shall 
“think just; and if an injunction is asked, either before 
“ or at or after the hearing of any cause or matter, to pre- 


“vent any threatened or apprehended waste or trespass, 
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_ “such injunction may be granted if the Court shall think 
“ fit, whether the person against whom such injunction is 
sought is or is not in possession under any claim of title 
“or otherwise, or (if out of possession) does or does not 
“ claim a right to do the act sought to be restrained under 
“any colour of title; and whether the estates claimed by 

_ “both or by either of the parties are legal or equitable.” 
Sub-sect. 8 of sect. 25 of the Judicature Act, 1873; Man- 
damus— Glossop v. Heston Local Government Board, 12 Ch. 
D. 122; Injunction—Micholas v. Dracachis, 1 P. Div. 72; 
45 L. J. 46. 

Thus, an executor, without the consent of his co-execu- 
tor, and before probate, having intermeddled in the estate, 
and made preparations to dispose of part of it, the Court 
granted an injunction against him and appointed a receiver 
on the application of his co-executor. Moore, 13 P. D. 37, 

“ An application for an order under section twenty-five, 
“ sub-section eight of the act, or under rules two or three 
“of this Order, may be made to the Court or a Judge 
“by any party. If the application be by the plaintiff for 
“an order under the said sub-section eight, it may be 
‘made either ex parte or with notice, and if for an order 
“under the said Rules two or three of this Order, it may 
“be made after notice to the defendant at any time after 
“the issue of the writ of summons, and if it be by any 
“ other party, then on notice to the plaintiff, and at any 
“time after appearance by the party making the applica- 
“tion.” Tt. 6. 

Writ of “No writ of injunction shall be issued. An injunction 

Rukh “shall be by a judgment or order, and such judgment or 
“order shall have the effect which a writ of injunction 
“ previously had.” J. 11. 
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Orper XXXIV. 


Tue parties may, after the writ of summons has been 
issued, concur in stating the questions of law arising in 
the action in the form of a special case for the opinion of 
the Court. But in the Probate Division such questions 
are more conveniently raised on the pleadings. 
Questions of law, raised in actions in the Probate Court 
are decided by the Court; questions of fact with or with- 
out the assistance of a jury, or at assizes. 
“ The Court or a Judge may, if it shall appear desirable, Actions to be 
“ direct a trial without a jury of any question or issue of anes . 
“ fact, or partly of fact and partly of law, arising in any Judges, ora 
‘cause or matter which previously to the passing of the = = 
“ act could, without any consent of parties, be tried with- 
“out a jury.” Order XXXVI. 1.4. By the qualifica- 
tion contained in the last rule it is still in the discretion of 
the Judge of the Probate Division, in conformity with the 


practice of the Court of Probate, to determine whether 


The heir-at- 
law may, if 
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Where a j 

not sine” 
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questions of fact shall be tried by the Court or a jury, 
except where the heir-at-law is a party to the action and 
insists, as he is entitled, upon having the issues of fact 
tried by a jury. 

See sect. 35 of the Court of Probate Act, 1857: “It 
“shall be lawful for the Court of Probate to cause any 
“ question of fact arising in any suit or proceeding under 
“ this act to be tried by a special or common jury before 
“ the Court itself, or by means of an issue to be directed 
“to any of the superior Courts of common law, in the 
“same manner as an issue may now be directed by the 
“Court of Chancery, and such question shall be so tried 
“by a jury in any case where an heir-at-law, cited or 
“ otherwise made party to the suit or proceeding, makes 
“application to the Court of Probate for that purpose; 
“ and in any other case where all the parties to the suit or 
“ proceeding concur in such an application, and where any 
“ party or parties other than such heir-at-law make a like 
“application (the other party or parties not concurring 
“ therein), and the Court shall refuse to cause such question 
“ to be tried by a jury, such refusal of the Court shall be 
subject to appeal as herein provided.” 

In other cases it is within the discretion of the Court to 
direct questions of fact to be tried with or without a jury. 
Sect. 35, Probate Act, 1857. Where the only issue raised 
is as to the due execution of the will, the Court invariably 
directs the cause to be tried without a jury. Where the 
issues raised are testamentary capacity, undue influence, or 
fraud, it is the practice of the Court, on application made 
by either party, to granta jury. But where the cause, 
from the nature of the issues of fact raised, is a more 
proper one to be tried before the Court itself than by a 
jury, it will on application of either party be directed to be 
tried without a jury, unless such application is opposed by 
the heir-at-law. Thus, where the plaintiff propounded the 
contents of a lost will as universal legatee, and the defen- 
dants pleaded that the contents were not those alleged, the 
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plaintiff’s application for a jury was refused. Quick v. 
Quick and another, 38. & T. 460; 88 L. J.108. So, also, 
where the main question to be decided being one of mixed 
law and fact, the presumptive revocation of a will, a jury 
was refused. Smith v. Hoad and others, 38. & T. 462, 
And where any of the parties to a suit, other than the 
heir-at-law, apply for a jury, and the Court refuses one, 
such refusal is, with the leave of the Court, subject to an 
appeal. Sects. 35 and 39, the Court of Probate Act, 1857. 
Where the final decree is appealed, such refusal might 
also be considered under appeal, as well as the final decree. 
Sect. 39, the Court of Probate Act, 1857. 

By sect. 88, when the Court directed an issue, it was 
lawful for it to direct such issue to be tried either before a 
Judge of assize in any county, or at the sittings for the 
trial of causes in London or Middlesex, and either by a 
special or common jury, but not by a Judge of assize with- 
out a jury (Bushell v. Blenkhorn, 1 L. R. 89; 35 L. J. 75), 
in like manner as was done by the Court of Chancery. 

The Probate Court, however, unless reason be shown on 
affidavit (Brandreth v. Brandreth and Wife, 28. & T. 446; 
31 L. J. 158) to the contrary, is the Court in which the 
cause ought to be tried. The power of the Judge to direct 
an issue is discretionary, and to be exercised only where it 
would be a discreet exercise of such power. In Cooper v. 
Moss, 18. & T. 148, the Court refused to direct an issue 
where the cause had excited considerable discussion and 
feeling in the county where it was proposed to be tried, 
also where there was a probability of the cause being made 
a remanet at the ensuing assizes. Ingram v. Fuller and 
another. And where, upon the motion of the defendant, 
an issue was directed to be tried at the summer assizes to 
be holden at Norwich in 1858, and through the defen- 
dant’s default it did not come on for trial, the Court, upon 
application made by the plaintiff (the defendant opposing), 
directed the cause to be tried in the Court of Probate. 
sling v. Dixon, 
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The registrar has no power to order a case to be tried at 
the assizes. Lancaster v. Brook, 14 P. D. 80. 
me sein yl The only ground which induces the Court to direct an 
Probate Court issue to the assizes is the saving of expense in respect of 
where the the witnesses, and when one of the parties applies for an 
party op- ; oa 
posing it issue, and the other party opposes the application, and 
fans sent to offers to undertake to pay the extra costs occasioned by 
cater to bringing the witnesses to London, the Judge invariably 
na he Tacky directs the cause to be tried in the Probate Court. 
the extra 
costs of a trial 
in London. 
Or THE JURISDICTION OF THE County CouRTs IN 


ConTENTIOUS BUSINESS. ‘ 


Where per- Where the personal property of the deceased, exclusive 
iervapl aad of what he is entitled to ag trustee, is under 200/, but 
Pert Leteal without deducting anything on account of debts, and the 
Courts have’ real property is under 800/., without making deductions 
jurisdiction. for mortgages thereon (Davies v. Brecknell, 2 L. R. [not 
yet reported]), the Judge of the County Court having 
jurisdiction in the place where the deceased had at the 
time of his death a fixed place of abode has the conten- 
tious jurisdiction and authority of the Court of Probate 
in respect of questions as to the grant and revocation of 
probate of the will or letters of administration of the 
effects of such deceased person, in case there be any con- 
tention in relation thereto. Sect. 10, Court of Probate 
Act, 1858 ; see also sects. 55, 56, 57, the Court of Probate 
Act, 1857. 
Optional to It is not, however, obligatory, where the property of the 
olen Pro. deceased is within the amount, and the residence of the 
ar aa deceased within the district required to found the jurisdic- 
Court, - - tion of the County Court, on any person to apply through 
the County Court for probate or administration. But 
when in any contentious matter it is shown to the Court 
of Probate that the state of the property and place of 
abode of the deceased were such as to give contentious 


jurisdiction to the Judge of a County Court, the Judge of 
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the Court of Probate may send the cause to such County 
Court, and the judge thereof shall proceed therein as if 
such application and cause had been made to and arisen 
in his Court in the first instance. Sect. 59 of the Court 
of Probate Act, 1857. And where the County Court is 
shown to have jurisdiction, the Probate Court may, though 
application be made on behalf of all the parties to the 
cause for it to be tried before the Court itself or at the 
assizes, still, in its discretion, direct it to be tried in the 
County Court. Dunnv. Dunn, 18. & T. 521; 30 L. J. 40. 

Where the County Court has jurisdiction, the proceed- Proceedings 
ings in the cause up to and inclusive of the application aerial . 
for directions as to the mode of trial are in the Court of be transferred 
Probate. me acs ke 

The Court, on the application for directions as to the 
mode of trial, will make the order for the cause to be tried 
by the Judge of the County Court having jurisdiction in 
the place where the deceased had at the time of his death 
a fixed place of abode, and will direct the papers and 
pleadings in the cause to be transmitted to the County 
Court Judge for the purposes of the trial. The manner in Proceedings 
which the cause is to be tried, whether with or without a G4 ea 
jury, will be determined in the County Court. 

When the judgment of the County Court has been pro- Proceedings 
nounced on the issues raised on the pleadings, a certified ee 
copy of the decree of the Judge of the County Court decision of 
should be filed in the Principal Registry. eared 

The County Court, after a cause has been transferred to 
it, is to make the final decree, and to decide all questions 
arising in the cause as to costs (Macleur v. Maclewr, 1 L. BR. 

604; 37 L. J. 68), and is to entertain and decide on any 
application for a new trial. And the Court of Probate was Appel from 
only authorized to make an order in such cause on an tp Sant a 
appeal from the determination of the County Court on a Frobate. 
point of law, or upon the admission or rejection of evi- 

dence under sect. 58 of the Probate Act, 1857. Zeallry v. 

Veryard and Bridie, 1 L. R. 195. A copy of the decree 
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of the Judge of the County Court should be filed in the 
Principal Registry. 

The following are the sections of the Court of Probate 
Act, 1857, and of the Court of Probate Act, 1858, relating 
to the jurisdiction of the County Courts in contentious 
probate business. 

“On a decree being made by a Judge of a County 
“Court for the grant or revocation of a probate or ad- 
“ ministration in any such cause, the registrar of the 
“ County Court shall transmit to the district registrar of 
“the district in which it shall have been sworn that the 
“ deceased had at the time of his decease his fixed place of 
“ abode, a certificate under the seal of the County Court 
“ of such decree having been made, and thereupon, on the 
“application of the party or parties in favour of whom 
“such decree shall have been made, a probate or adminis- 
“tration in compliance with such decree shall be issued 
“from such district registry; or, as the case may require, 
“the probate or letters of administration theretofore 
“granted shall be recalled or varied by the district 
“ registrar according to the effect of such decree.” Court 
of Probate Act, 1857, s. 55. 

“The Judge of any County Court before whom any 
“ disputed question shall be raised relating to matters and 
“ causes testamentary under this act shall, subject to the 
“ rules and orders under this act, have all the jurisdiction, 
“power and authority to decide the same and enforce 
“judgment therem, and to enforce orders in relation 
“thereto, as if the same had been an ordinary action in 
“the County Court.” Jb. 8, 56. 

“The affidavit as to the place of abode and state of the 
“ property of a testator or intestate which is to give con- 
“tentious jurisdiction to the Judge of a County Court 
“under the previous provisions shall, except as hereinafter 
“ provided, be conclusive for the purpose of authorizing 
“ the exercise of such jurisdiction, and the grant or revo- 
“ cation of probate or administration in compliance with 
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“ the decree of such Judge; and no such grant of probate 
“ or administration shall be liable to be recalled, revoked 
“or otherwise impeached by reason that the testator or 
intestate had no fixed place of abode within the jurisdic- 
“ tion of such Judge or within any of the said districts at 
“the time of his death, or by reason that the personal 
“estate sworn to be under the value of two hundred 
“pounds did in fact amount to or exceed that value, or 
“that the value of the real estate of or to which the 
“ deceased was seised or entitled beneficially at the time 
“of his death amounted to or exceeded three hundred 
“ pounds: provided, that where it shall be shown to the 
“ Judge of a County Court before whom any matter is 
pending under this act that the place of abode or state 
“ of the property of the testator or intestate in respect of 
“ whose will or estate he may have been applied to for 
“ grant or revocation of probate or administration has not 
“been correctly stated in the affidavit, and if correctly 
“ stated would not have authorized him to exercise such 
“ contentious jurisdiction, he shall stay all further pro- 
“ ceedings in his Court in the matter, leaving any party to 
“ apply to the Court of Probate for such grant or revoca- 
“tion, and making such order as to the costs of the 
“ proceedings before him as he may think just.” Court 
of Probate Act, 1857, s. 57. 

Appeals from the County Courts in matters of probate Appeals from 
are to a Divisional Court of the Probate, Divorce and Bee 
Admiralty Division. See Ord. LIX. r. 4. 

“Tt shall not be obligatory on any person to apply for Not obliga- 
“probate or administration to any district registry or gory, FO Uppy 


for probate, 


“ through any County Court, but in every case such appli- aoe district 
“cation may be made through the principal registry of (iounty Court 
“ the Court of Probate wherever the testator or intestate iene 


“ may at the time of his death have had his fixed place of mado to Court 


“ abode: provided, that where in any contentious matter panes 
“ arising out of any such application it is shown to the : Court es 


“Court of Probate that the state of the property and 7888." are 
and 20.] 
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“ place of abode of the deceased were such as to give con- 
“tentious jurisdiction to the Judge of a County Court, 
“the Court of Probate may send the cause to such County 
“ Court, and the Judge thereof shall proceed therein as if 
“such application and cause had been made to and arisen 
‘in his Court in the first instance.” Court of Probate 
Act, 1857, s. 59. 

‘‘ ‘Where it appears by affidavit to the satisfaction of a 
“ registrar of the principal registry that the testator or in- 
“ testate in respect of whose estate a grant or revocation 
“of a grant of probate or letters of administration is 
“ applied for had at the time of his death his fixed place of 
“ abode in one of the districts specified in schedule (A.) 
“to the said Court of Probate Act, and that the per- 
“ sonal estate in respect of which such probate or letters of 
“ administration are to be or have been granted, exclusive 
“of what the deceased may have been possessed of or 
“ entitled to as a trustee, and not beneficially, but without 
“ deducting anything on account of the debts due and 
“ owing from the deceased, was at the time of his death 
“under the value of two hundred pounds, and that the 
“deceased at the time of his death was not seised or 
“ entitled beneficially of or to any real estate of the value 
“of three hundred pounds or upwards, the Judge of the 
“ County Court having jurisdiction in the place in which 
“ the deceased had at the time of his or her death a fixed 
“ place of abode shall have the contentious jurisdiction and 
“ authority of the Court of Probate in respect of questions 
“as to the grant and revocation of probate of the will or 
“ letters of administration of the effects of such deceased 
“person, in case there be any contention in relation 
“ thereto.” Court of Probate Act, 1858, s. 10. 

“Section fifty-four of the said Court of Probate Act 
“ shall be and the same is hereby repealed.” Jd. s. 11. 

“The said Court of Probate Act, section fifty-nine, shall, 
“ go far as the County Courts or a Judge thereof are con- 


c. 77, to apply “ cerned, apply to an application for the revocation of 
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“a grant of probate or administration as well as to an apples 
10n8 tor 


“ application for any such grant.” Court of Probate Act, revocation 

1858, s. 12. of grants. 
“Tn any action at law, or suit in equity, where, accord- Rate 

“ ing to the existing law, it would be necessary to produce 1857, s. 64. 

“ and prove an original will in order to establish a devise Admission of 

“or other testamentary disposition of or affecting real Svlilensoin 

“estate, it shall be lawful for the party intending to a ol ae 

“ establish in proof such devise or other testamentary dis- notice given. 

“ position to give to the opposite party, ten days at least 

“before the trial or other proceeding in which the said 

“proof shall be intended to be adduced, notice that he 

“intends at the said trial or other proceeding to give in 

“ evidence as proof of the devise or other testamentary 

“ disposition the probate of the said will, or the letters of 

“ administration with the will annexed, or a copy thereof 

“ stamped with any seal of the Court of Probate; and in 

“ every such case such probate or letters of administration 

“ or copy thereof respectively, stamped as aforesaid, shall 

“ be sufficient evidence of such will and of its validity and 

“ contents, notwithstanding the same may not have been 

“ proved in solemn form, or have been otherwise declared 

“ valid in a contentious cause or matter, as herein provided, 

“ unless the party receiving such notice shall, within four 

“ days after such receipt, give notice that he disputes the 

“ validity of such devise or other testamentary disposition.” 

Court of Probate Act, 1857, s. 64. 


Orper LXY. 
Costs. 
“Subject to the provisions of the act and these rules, 
“ the costs of and incident to all proceedings in the High 
“ Court shall be in the discretion of the Court ; but nothing 
“herein contained shall deprive a trustee, mortgagee, or 
“other person of any right to costs out of a particular 
“estate or fund to which he would be entitled according 
“to the rules hitherto acted upon in Courts of Equity; 
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in solemn 
form is en- 
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his costs out 
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without an 
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“ provided that where any action or issue is tried by a 
“ jury, the costs shall follow the event, unless the Judge 
“by whom such action, cause, matter or issue is tried, or 
“the Court shall, for good cause, otherwise order.” R. 1. 

The question of costs was by the practice of the Pre- 
rogative Court in the discretion of the Judge, and this 
practice was continued in the Court of Probate. See 
Rules 4, 5, and 6, C. B. 1862. 

By Rule 4, C. B., executors or other parties who, previ- 
ously to the passing of the Court of Probate Act, 1857, 
might prove wills in solemn form of law, shall be at liberty 
to prove wills under similar circumstances, and with the 
same privileges, liabilities, and effect as heretofore. 

So also, by Rule 4, C. B., next of kin and others who, 
previous to the passing of the said Act, had a right to put 
executors or parties entitled to administration with the will 
annexed upon proof of a will in solemn form of law, shall 
continue to possess the same rights and privileges, and be 
subject to the same liabilities with respect to costs, as here- 
tofore. 

By Rule 6, C. B., interveners continue subject to the 
same rules with respect to costs as heretofore. 

There were certain rules, however, from time to time 
laid down in the cases in the Prerogative Court for the 
guidance of the Court in determining the question of costs. 
These rules were followed by the Judges of the Court of 
Probate, who supplemented them by some additional rules 
suggested by the special circumstances of particular cases 
coming under their consideration. 

An executor who proves a will in solemn form, whether 
he has done so of his own motion, or has been put on 
proof of the will by parties interested, is entitled to have 
his costs out of the estate. Itis unnecessary for him to 
make any application to the Court for them, as he has a 
right to take them out of the estate without an order of 
the Court. This right would seem to flow as a, consequence 
from the ancient rule, that all the expenses incidental to 
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proving a will are a charge upon the estate of the testator, 
and that the party who takes probate ig entitled to recoup 
himself out of the estate for the costs he may have incurred 
in obtaining such probate. 

But where an executrix, who through carelessness had An executrix 
lost a will and proved a draft of it in solemn form, she ain 
was only allowed such costs as she would have incurred in celeron 
proving the original will in solemn form, and was con- full costs. 
demned in the costs of the defendant. Burls v. Burls, 1 
L. R. 472; 36 L. J. 125. 

A residuary or other legatee who propounds a will in Aresiduary or 
solemn form Joco evecutoris, and obtains a decree in favour es baecilnaes 
of such will, is entitled to have his costs also out of the ie yeas 
estate. Williams v. Gude and Bennet, 1 Hagg. 610; titled to costs 
Thorne vy. Rooke, 2 Curt. 881; Sutton v. Drax, 2 Phill. ey 
323. But he has not, like an executor, a right to take yo should 
them ex officio, unless he becomes administrator cum testa- oprly to tle 

Court for 
mento annero. For when the Court pronounces for a will them. 
propounded by an executor, the executor takes probate of 
it himself and is put in possession of the fund, out of which 
he may recoup himself for the expenses he has incurred 
in the suit. But when the Court pronounces for a will 
propounded by a residuary legatee or a legatee, the resi- 
duary legatee or legatee is not of right entitled to letters 
of administration with the will annexed. It is competent 
to the executor, upon the will being pronounced for, if he 
has not renounced, though he has been cited to propound 
it and has not done so, to come in and take probate in 
common form, or if he is disqualified from taking probate 
or is unwilling to take it, it 1s competent to a non-litigant 
residuary legatee to take letters of administration with the 
will annexed in preference to a propounding legates. 
Bewsher v. Wiltiams, 38. & T. 62. 

Should the person having a prior title to the grant take 
it in priority to a legateo having an inferior title to it, who 
has established the will, the latter is without control over 
the estate of the testator, and therefore without power to . 

KK 
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recoup himself for the expenses incurred by him in ob- 
taining the decree. The most convenient mode of his 
securing payment of his costs is by applying to the Court 
to include in the decree pronouncing for the will an order 
that his costs be paid out of the estate. The application 
should be made on the Court pronouncing for the validity 
of the will. But in Bewsher v. Williams and others (supra), 
where no order had been made as to costs when the decree 
was pronounced, the Court subsequently ordered the legatee, 
who had propounded the will, to have her costs out of the 
estate. 

A legates, who has propounded and established a codicil, 
is entitled to the same costs as an executor under similar 
circumstances, and therefore when the Court had given the 
legatee party and party costs against the executor who 
unsuccessfully opposed the codicil, it further ordered, the 
legatee should have nomine expensarum such sum as the 
registrar should consider sufficient to cover his extra costs. 
Wilkinson v. Corfield, 6 L. R. 27. 

Where, also, executors had obtained a verdict in favour 
of the validity of a will, and a new trial was granted to 
parties who had appeared but had not originally pleaded, 
the Court made an order for tho executors to have the 
costs of the first trial out of the estate. Boulton v. Boulton, 
1L. RB. 456; 37 L. J. 19. 

If probate of the will is refused to the executor, it is in 
the discretion of the Courf to grant or refuse him his costs 
out of the estate, or to condemn him in the costs incurred 
by the party who has successfully opposed the probate. 

It was only under special circumstances, and in later 
times, that the Prerogative Court felt itself authorized to 
give costs out of the estate to a person who had unsuccess- 
fully propounded or contested the validity of a will. Dean 
v. Russell, 3 Phill. 334. 

There were two classes of cases in which, by the practice 
of the Court, this was generally done :— 

1, When a party had been led into the contest, whether 
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as plaintiff or defendant, by the state in which the deceased party to be 
had left his papers. Hillam v. Walker, 1 Hagg. 75; pid ontot 
Blake vy. Knight, 2 N. of Cas. 346; Abbot v. Peters, 4 

Hagg. 381; Armstrong v. Huddleston, 1 Moo. P. C. 491; 

Ayres y. Ayres, 5 N. of Cas, 381. 

2. Where the validity of a will had been contested on a 
doubtful point of law. Robins and Pazxton vy. Dolphin, 
18. & T. 518; 27 L. J. 24; Brooke v. Kent, 3 Moo. P. C. 
334, 

There were three other classes of cases in which the 
Prerogative Court, in the exercise of its discretion, having 
regard however to the peculiar circumstances of each indi- 
vidual case, allowed costs out of the estate to a party who 
had unsuccessfully propounded or opposed a will. 

(1.) Where there was a reasonable doubt as to the testa- 
tor’s testamentary competency at the time of the execution 
of the will. 

Thus, where a sister and sole next of kin disputed the 
validity of the will of a testator, which was wholly inofi- 
cious, and by which he bequeathed his fortune to charity, 
it being established in evidence that the testator was 
eccentric in an extraordinary degree, that he had taken an 
unfounded dislike to his sister and other members of his 
family, and that his moral feelings were perverted, Sir 
Herbert Jenner Fust, though he pronounced for the will, 
directed the costs of the sister to be paid out of the estate. 
Frere v. Peacock, 1 Rob. Eccl. Rep. 456; Waring v. 
Waring, 5 N. of Cas. 824; Borlase v. Borlase and others, 4 
N. of Cas. 140. 

(2.) Where a party principally benefited by the will 
opposed had been guilty of improper acts, which exposed 
him to the suspicion of fraud or undue influence in pro- 
curing its execution. Browning v. Budd, 6 Moo. P. OC. 
430. 

(3.) Where a case from its peculiar circumstances pre- 
eminently called for investigation. Jones v. Godrich, 5 


Moo. P. C. 16; Coventry v. Williams, 3 N. of Cas. 172; 
KF K2 
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Symons v. Tozer, 8 N. of Cas. 55; Keating v. Brooks and- 
others, 4 N. of Cas. 273; Gregory v. Her Majesty’s Proctor 
and others, 4 N. of Cas. 643. 


When an The right, however, of the unsuccessful party to his 
ail costs was forfeited :-— 
his claim to (1.) Where by his plea or his cross-examination he 


have costs out . ae 
of tho estate, attempted to make a case of fraud or conspiracy not justi- 


fied by the evidence. Barry v. Butlin, 2 Moo. P. C. 492. 

(2.) When, prior to the commencement of the suit, , 
circumstances, which primd facie cast suspicion on the in- 
strument sought to be impeached, had or might have been 
removed by inquiries which he had made or had had oppor-. 
tunities of making. Michols v. Binns, 18. & T. 289. 

(3.) When from circumstances disclosed during the pro- 
gress of the cause he might have earlier judged that he 
ought not to have proceeded further in it. Dean v. Russell, 
3 Phill. 334. , 

An executor who had unsuccessfully propounded a will 
was entitled, subject to the rules and limitations above 
laid down, to have his costs out of the estate; but if the 
Court considered that the circumstances of the case did 
not entitle him to costs, it might either condemn the un- 
successful party personally in costs, or make no order as to 
costs, so leaving him to pay his own costs. 

When an Thus, where probate was refused of a will propounded 
seeeeiree by an executor, who was himself principally benefited by 
caste. it, and against whom there were strong suspicions of fraud 
(Dodge v. Meech, 1 Hagg. 612; see also Saph v. Athinson, 
1 Add. 162) ; and again, where probate was refused of a 
will propounded by an executor (the husband of the testa- 
trix), on the ground that it had been unduly obtained by 
him from his wife (Marsh v. Tyrrell and Harding, 2 Hage. 
141; Baker v. Batt, 1 Curt. 172), the executor in such 
cases was condemned in the costs of the cause. | 
Next of kinor When a next of kin or person entitled in distribution, 
cxeontors OF or an executor or legatee of a former will, successfully, 


legatee of a ae ; 
former will to contests the validity of a later will, the Court will give him 
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‘costs out of the estate, or against the unsuccessful party. yak costs out 
Critchell v. Critchell, 38, & T. 41; 82 L. J. 108. If the * estate 
unsuccessful party is condemned in costs and unable to pay 

them, the other party, if he takes probate to a former will, 

or letters of administration with (a former will) annexed, 

or administers to the estate of the deceased, may take them 

out of the estate as part of the expenses incidental to 

obtaining probate or administration. But if he does not 

prove a former will himself, &c., or does not administer, 

he loses his claim to costs as against the estate. Nash v. 

Yelloly, 38. & T. 59. The disposition of the Court is to 

grant administration to a party who has upset a will, 

provided the issue of the grant is in its discretion. Dew 

v. Clark, 1 Hagg. 311. 

Where a person of this class is unsuccessful in the suit, 1. When sue- 
it is still competent to the Court, if the circumstances of — a 
the case are such as to warrant it, to allow him costs out 9. In certain 
of the estate; if not, it will either condemn him in costs camoerid 
or leave him to pay his own costs. in the suit, 

But next of kin and executors of former wills, even Next of kin 
when unsuccessful in a suit, stand in a more favourable of eae 


position than legatees do in respect of their rights and - a more 


favourable 
liabilities for costs. ae ce 
By the practice of the Prerogative Court, next of kin 0 than 
legatees. 


(Green v. Proctor and Newey, 1 Wagg. 340), an executor 
of a former will (Mansfield v. Shaw, 3 Phill. 22; Boston v. 
For, 29 L. J. 68), and a creditor (Dabbs v. Chisman, 
1 Phill. 160, and note), or other person in possession of 
administration, were permitted before probate had been 
granted in common form, to put an executor on proof of the 
will without being liable for costs, provided they did not 
do so vexatiously, or did not plead or attempt to set up in 
the interrogatories (Barry v. Butlin, 2 Moo. P. C. 492) a 
case of fraud or conspiracy which the evidence did not 
justify them in doing. But if they exercised this right When next of 
vexatiously, or pleaded, or laid charges in the interroga- al ae 


; : ‘ ° ° { 
tories which they were not justified by the evidence in sa tl i 
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be oem doing, they were liable to be condemned in costs, Con 


in costs 


stable and Bailey v. Tufnell and Mason, 4 Hage. 508; Cop- 
pin v. Dillon, 4 Hagg. 375; Huble v. Clarke, 1 Hage. 127, 
Again, when they put an ante on proof after he has 
taken probate in common form, they did so at the peril of 
costs. Bell vy. Armstrong, 1 Add. 375. 

By the practice which prevailed in the Prerogative 
Court, the first pleading in a cause of proving a will in 
solemn form was given in by the executor. It consisted 
of an allegation, generally in the form of what was termed 
a common condidit, wherein the executor pleaded the 
factum of the instrument propounded, the instructions for 
it, the testator’s knowledge and approval of its contents, 
the due execution of it, and the testamentary capacity of 
tho testator at the time the instructions were given and 
the instrument executed. In support of this allegation the 
executor, before the adverse party could plead, produced 
and examined witnesses, who were liable to cross-examina- 
tion on interrogatories administered by him; and the next 
of kin of the deceased, or a person cntitled in distribution 
to his personal estate, or the executor of a former will, 
were entitled to administer interrogatories without being 
liable for costs, provided the interrogatories did not con- 
tain aspersions on character or charges which were not 
warranted by the evidence. If they pleaded, they did so 
at the risk of being condemned in the costs, at least of 
those incurred from the time when their allegation was 
given in. 

The same favour was not extended in the Prerogative 
Court to a legatee of a will who merely interrogated the 
witnesses produced by the executor. The principle upon 
which the Court acted in these cases is thus stated by Sir 
John Nicholl, in Urquhart and Waterman v. Fricker, 
3 Add. 57: “Where a next of kin,” says that learned 
Judge, “calls for proof of a will per testes, and merely 
“ cross-examines the witnesses produced in support of that 
“will, he is not subject to costs generally speaking. I 
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“add this last, because I can easily conceive a case in 
“which even a next of kin may exercise his undoubted 
“night in this matter so vexatiously as to make himself 
“responsible, if not wholly, in part, for the costs of his 
“opponent. But next of kin are favourites of Courts of 
“law; their interests, in cases of intestacy, accrue by mere 
“operation of the law, and they have the plainest and 
“ most undoubted right to be satisfied that those interests 
“are not defeated but upon good and sufficient grounds. 
“A legatee under a former will is not so favourably re- 
“ garded; he may, certainly, call for proof per testes of a 
“ will by which his interests under a former will are pre- 
“judiced; he as certainly may interrogate the witnesses 
“ produced in support of that will; but Ae, I apprehend, 
“ must clearly do this at the risk of being condemned in 
“ costs, if the Court has reason to suspect him of undue 
“and vexatious litigation. And this especially in a case 
“like the present, where the legatee is a mere legatee, 
“acting for his own sole benefit; that is, where he is 
“noither an executor at the same time of the will under 
“which he claims, nor a trustee in it for the benefit of 
“some other person or persons, for whose interest, in 
“ common with his own, he can be suggested to have acted 
“in opposing the latter will.” 

The question of costs being addressed to the discretion 
of the Court, and depending not unfrequently upon the 
special circumstances of each particular case,.is often a 
difficult and embarrassing one. By R. C. B. 5, already 
referred to, parties who put executors and others upon 
proof of a will in solemn form of Jaw in the Court of Pro- 
bate possess the same privileges and are subject to the 
same liabilities with respect to costs as they would have 
been in the Prerogative Court. The first case in which 
anything like a general classification has been made, or a 
general rule has been laid down on this subject, is that of 
Mitchell v. Gard, 38. & T. 275; 33 L. J. 7, in which there 
are two general rules enunciated by Lord Penzance, 
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When the Ist. That the unsuccessful party is entitled to costs out 
unsuccessful haere : sek 
party isen- Of the estate where the cause of litigation takes its origin 
pera yeaa in the fault of the testator by reason of his testamentary 
estate. papers being surrounded by confusion or uncertainty in 
law or fact, or where the party interested in the residue 
has by his own improper conduct induced a litigation 
which the Court considers reasonable. See also Goodacre 
v. Smith, 1 L. R. 3859; 36 L. J. 48. Thus in Boughton v. 
Knight, 3 L. R. 77; 42 L. J. 41, Sir James Hannen held 
that primd facie an executor is justified in propounding 
his testator’s will, and if the facts within his knowledge at 
the time he does so tend to show eccentricity merely on 
the part of the testator, and he is totally ignorant at the 
time of the circumstances and conduct, which afterwards 
induce the Court or a jury to find that the testator was 
insane at the date of the will, he will, on the principle 
that the testator’s conduct was the cause of the litigation, 
be entitled to receive his costs out of the estate, although 
General rules the will be pronounced against. So, where a next of kin 
Deke had taken out administration after application made to the 
Court. residuary legatee of a will, whether there was a will, to 
which application he made no answer, and a will was 
twelve months afterwards produced and proved in solemn 
form, the Court held that the administrator, who was the 
defendant in the suit, was entitled to have his costs out of 
the estate, including the costs of taking out administra- 
tion. Smith v. Smith,4 8 & T. 3; 34 L. J. 57. See 
also Williams y. Henry, 83 8. & T. 471; 33 L. J. 
Costs given J], 
ier oar An unsuccessful party is also entitled to his costs where 
edie one of the principal beneficiaries under a will has been 
a principal actively engaged in its preparation, and has not shown 
beneficiary, ty disinterested evidence that its dispositions were read 


and no dis- 


arena , over or explained to and approved of by the testator 
the testator’s before its execution. Dale v. Murrell, March, 1879. 


a . it. 2nd. That the losing party will not be condemned in 
arisagosaetil costs if there be a sufficient and reasonable ground, looking 
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to the knowledge and means of knowledge of the opposing party will not 
party, to question either the execution of the will or the in ene eae 
capacity of the testator, or to put forth a charge of undue 
influence or fraud. Thus, where the attesting witnesses 
gave conflicting accounts as to the due execution of the 
will (Ferrey v. King, 88. & T. 51; 81 L. J. 120), or the 
Judge of assize was satisfied with a verdict establishing a 
will, but would not have been dissatisfied with a contrary 
verdict (Bramley vy. Bramley, 38. & T. 480; 385 L. J. 
111, n.), or where a next of kin, who had unsuccessfully 
opposed a will upon information given to him by one of 
the attesting witnesses, the testator’s medical attendant, to 
the effect that when the will was read over the testator 
signified his approval of it by gesture only, and that he 
could not swear that the testator was of sound mind 
(Tippett v. Tippett, 1 LL. R. 54; 35 L. J. 41), the Court 
refused to condemn the unsuccessful party in costs. 

By Order XXII. r. 11, in probate actions “the party Party oppos- 
“ opposing a will may, ith his defence, give notice to ng 8 be me 
“the party setting up the will that he merely insists upon aie Patties 
“the will being proved in solemn form of Jaw, and only with defonee 
“ intends to cross-examine the witnesses produced in sup- jet he a 
“port of the will, and he shall thereupon be at liberty to cross-examine 
“do so, and shall be subject to the same liabilities in rapa 
“respect of costs as he would have been under similar 
“ circumstances according to the practice of the Court of 
Probate.” Suwmmerell v. Clements, 38. & T. 35; 82 L. J. 
33. But this notice will not protect a residuary legatee 
or a legatee of a prior will, who has compelled proof of a 
later will in solemn form, from liability for costs. Hockley 
v. Wyatt, 7 P. D. 239. 

Where a defendant next of kin having given notice of 
his intention only to cross-examine insisted upon the case 
being tried before a jury, the Court, being satisfied that 
his opposition was wanton, took advantage of the provi- 
sion in the Judicature Act that the costs of every action 


tried by a jury shall follow the event unless the Judge 
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otherwise direct, and condemned the defendant in costs. 
Foley v. Brogan, 1 L. R. Ir. Ch. D. 421. 

Under this rule a party will be protected from condem- 
nation in costs by this notice, or if he gives a conditional 
notice, that if both the attesting witnesses to the will are 
produced, he only intends to cross-examine the witnesses 
(Leeman v. George, 1 L. R. 542; 87 L. J. 18), or if he 
pleads that the deceased did not know and approve of the 
contents of the will (Cleare v. Cleare, 1 L. R. 655; 38 
L. J. 81); but not if he pleads “undue influence or 
fraud” (Ireland v. Rendall, 1 L. BR. 194); or where a 
party has called in probato with a view to having it re- 
scinded. Leigh v. Green, (1898) C, A. 17; Beale v. Beale, 
L. R. 3 P. & D. 180. 

Where, however, the circumstances of the case would 
have warranted a decreo of costs out of the estate to the 
next of kin, who had put an executor on proof of a will, 
which was established, and the Court was satisfied that he 
had put the executor on proof of the will, not for the pur- 
pose of taking the opinion of the Court upon it, but as 
ancillary to another suit pending as to real estate, and in 
the nature of a bill of discovery to get evidence, which 
might be available on the trial of an issue at common law, 
it refused him his costs. Sreinfen v. Swinfen, 18. & T. 
283; 29 L. J. 153. 

Tt would seem to have been the intention of the legis- 
lature, by sect. 61 of the Probate Act, 1857, to extend to 
the heir-at-law the same privileges with respect to costs as 
are enjoyed by the next of kin. Fyson v. Westropp, 18. 
& T. 279; 29 L. J. 139. 

And where the heir-at-law and an executor of a former 
will respectively contested the validity of certain testa- 
mentary instruments, but pleaded separately and were 
condemned in the costs of the suit, the Court, on reviewing 
its decree as to costs, held, that each party was liable in 
respect to that part of the costs which belonged, to his own 
case, And where costs had been incurred in a matter 
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equally applicable to both parties, so that it could not 
. assign them more to one than to the other, that portion of 
costs was directed to be taxed equally between them. 
. Fyson v. Westropp, 18. & T. 279; 29 L. J. 189. 

Where a next of kin contested the validity of a will— 
and the heir-at-law, not having been cited, intervened— 
and the will was pronounced against on the ground of the 
incapacity of the deceased, the party propounding tho will 
was condemned in the costs of the next of kin and of the 
heir-at-law. Rayson v. Parton, 2 L. R. 38; 39 L. J. 20. 

“ Tnterveners in the Court of Probate possess the same 

“rights and are subject to the same limitations and the 
“same rules, with respect to costs, as they were in the 
Prerogative Court.” RK. 6, 0. B. 

The grounds upon which interveners will be allowed 
their costs, relieved from costs, or condemned in costs, 
must depend upon the circumstances of each particular 
case, 

In ordinary cases, where the executor is before the 
Court, interveners, supporting the will, will not be allowed 
their costs out of the estate. Colvin v. Fraser, 2 Hage. 
368, 

In Burgoyne v. Showler, 1 Roberts. 5 (see also Cross v. 
Cross, &c., 388. & T. 300; 33 L. J. 49), next of kin inter- 
Vening, in a question as to the due execution of a will, in 
order to take the opinion of the Court as to alterations 
which appeared in the will affecting their interests, were 
(although the alterations were pronounced invalid) allowed 
their costs out of the estate. 

Where an intervener had been cited by the defendants, 
and charged by them with undue influence, the defendants 
having failed in the action were condemned to pay the in- 
tervener’s, a8 well as the plaintiff’s, costs. Tennant v. Cross 
and another (Thorold intervening), 12 P. D. 4. 

But where the executor in his affidavit of scripts in 
effect denied the validity of a legacy to a person who in- 
tervened, but, subsequently, by his plea, admitted its 
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COSTS. [PART III. 


validity, and such intervener appeared by counsel at the 
hearing of the cause, the Court refused to allow him his 
costs out of the estate. Shaw v. Marshall, 18. & T. 129. 

The Court of Probate held, that it had not jurisdiction to 
order costs to be paid out of real estate. Young v. Dendy, 
1.L. R. 347. But by a rule of the Court of Chancery, 
when the decision is for the benefit of the real as well as of 
the personal estate, and the costs are directed to be paid 
out of the estate, they are to be paid rateably out of the 
real and personal estate according to their respective 
values. Bennett v. Foster, 2 Ph. 161. And whero, after 
the termination of the probate suit, the estate is adminis- 
tered in the Chancery Division, that Court has jurisdiction 
to mako an order for the real estate to bear its rateable 
proportion of the costs of the litigation in the Court of 
Probate. 


Liability of a Person suing in Formd Pauperis for Costs. 


When a person suing tv formd pauperis is unsuccessful 
in his suit, and his conduct has been vexatious, or such as 
to expose him to suspicion of fraud or improper acts, the 
Court may condemn him in costs (Carless v. Thompson, 
18.&T. 21), but it will be a matter of discretion (Rind vy. 
Davies, 4 Hage. 394) whether the Court, unless he should 
cease to be a pauper, would proceed to enforce their pay- 
ment by attachment. In Wagner v. Mears, 2 Hage. 524 
(see also Lemann v. Bonsall, 1 Add. 389), where a pauper 
was condemned in costs in the Prerogative Court for 
vexatious conduct, the Court intimated that it would not 
enforce the decree against her, unless she should succeed to 
property. 

“ ‘Where a pauper omits to proceed to trial, pursuant to 
“ notice, he may be called upon by summons to show cause 
“why he should not pay costs, though he has not been 
“ dispaupered, and why all future proceedings should not 
be stayed until such costs are paid.” R. 25, C. B. 
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Security for Costs. 


_By Order, 13th Feb. 1830 (2 Hagg. XVI.) it was 
provided, that, in all cases, the Prerogative Court might, 


upon application made to it, direct security for costs to be . 


given by either or all the parties. 

When a will has been propounded, and an appearance 
in opposition thereto had been given for the only next of 
kin of the deceased, who was absent from England, the 
Court directed that he should, on account of his absence, 
give security for costs in the sum of 50/. Hillam v. Walker, 
1 Hagg. 72. And where a party who had propounded a 
will afterwards became bankrupt, he was also directed to 
find security for costs. Goldie v. Murray, 2 Curt. 797, 

The Court of Probate, however, on this point adopted 
the rules of the Courts of common law, and only required 
security for costs to be given by a plaintiff who was absent 
from or about to leave the country, but did not require 
security for costs to be given by a party who was the de- 
fendant, or practically the defendant in the suit. Robson 
vy. Robson, 38. & T. 568; 34 L. J. 6. 

Where a party to a suit, though a foreigner, was in 
England, and there was no reason to suppose that he was 
on the point of going away, the Court declined to make an 
order for security for costs. Crispin v. Dogliono, 18. & T. 
§22; 29 L. J. 180. 

Since the Married Women’s Property Act, 1882 (45 & 
46 Vict. c. 75), married women, suing as plaintiffs without 
their husbands being joined, are not required to give 
security for costs. Zhrelfall v. Wilson, 8 P. D. 18. 


Sccurity for 
costs refused. 


“Tn any cause or matter, in which security for costs is Amount of 


« required, the security shall be of such amount, and be 
“ given at such time or times and in such manner and 
“ form as the Court or a Judge shall direct.” Order LXY. 
(1876), r. 6. 

Substantial security, varying according to the require- 
ments of the case, is now required. Republic of Costa 


security for 
costs. 
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Rica v. Erlanger, L. R., 3 Ch. D., OC. A. 62; 45 L. J., 
Ch, 743. 
Security for “ Where a bond is to be given as a security for costs, it 
gies ty shall, unless the Court or a Judge otherwise direct, be 
d. “ piven to the party or persons requiring the security, and 
“ not to an officer of the Court.” Ord. LXV. r. 7. 
The defendant, a caveator, being an uncertificated 
bankrupt, was ordered to find security for costs. Lambert 
v. Bessett, 11 Ir, Eq. BR. 291. 
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NEW TRIAL AND APPEALS. 


Orper XXXIX. 
Motion for New Trial. 


“ Bvery motion for a new trial, or to set aside a verdict, Courttowhich 
“finding, or judgment, shall be made where there has and 
“been a trial without a jury, by appeal to the Court of £¢. shal! be 
“ Appeal.” Rt. 1. no jury. 

“And upon the hearing of such motion the Court of 
“ Appeal shall have all such powers as are oxerciseable by 
“ it upon the hearing of an appeal.” JR. La. 

Every motion for a new trial, or to set aside a verdict, Alteration of 

finding, or judgment where there has been a trial thereof, Tyee" 1? 
or of any issue therein with a jury, shall be entered in the pret : 
Court of Appeal in the same way as motions by way of jury. . 
appeal to the Court of Appeal are now entered where there 
has been a trial without a jury. Such first-mentioned 
motions shall be subject to the provisions of Ord. XX XIX. 
r.4; and shall be brought before the Court of Appeal in 
like manner as an appeal, and upon the hearing of such 
motion the Court of Appeal shall have all such powers as 
are exerciseable by it upon the hearing of an appeal. 

“No Judge shall sit on the hearing of any motion for Same Judge 
“a new trial in any cause or matter tried with a jury DY OSOD 


“ before himself.” RK. 2. new trial, 
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MOTION FoR NEW TRIAL. [PART Ill. 


“ very application for a new trial shall be by notice of 
motion, and no rule nisi, order to show cause, or formal 
“ proceeding other than such notice of motion, shall be 
“ made or taken. The notice shall state the grounds of 
“the application, and whether all or part only of the 
“verdict or findings is complained of.” R. 3. Murfett 
v. Smith, 12 P. D. 116. 

“The notice of motion shall be a fourteen days’ notice, 
“and shall be served within the times following: viz., if 
“the trial has taken place in London or Middlesex, 
“ within eight days after the trial; if the trial has taken 
“ place elsewhere than in London or Middlesex, within 
“seven days after the last day of sitting on the circuits 
“ for England and Wales during which the trial shall have 
“taken place. The time of the vacations shall not be 
“ reckoned in the computation of the time for serving the 
“ notice of motion.” Ri. 4. 

‘The notice may be amended at any time by leave of 
“the Court or a Judge on such terms as the Court or 
“ Judge may think just.” RB. 5. 

“A new trial shall not be granted on the ground of 
“ misdirection or of the improper admission or rejection 
“ of evidence, or because the verdict of the jury was not 
“taken upon a question which the Judge at the trial was 
“ not asked to leave to them, unless in the opinion of the 
“ Court to which the application is made some substantial 
“ wrong or miscarriage has been thereby occasioned in the 
“trial; and if it appear to such Court that such wrong or 
“ miscarriage affects part only of the matter in controversy, 
“ or some or one only of the parties, the Court may give 
“ final judgment as to part thereof, or some or one only of 
“the parties, and direct a new trial as to the other part 

“ only or as to the other party or parties.” RK. 6. 

“ A new trial may be ordered on any question, whatever 
“be the grounds for the new trial, without interfering 
“with the finding or decision upon any other question.” 


R. 7. 
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“A new trial shall not be granted by reason of the Wrong 
“ruling of any Judge that the stamp upon any document iia a 
“is sufficient, or that the document does not require a stamp. 
“stamp.” R. 8. 

APPEALS. 

From an order from a Judge in Chambers when he does 
not desire further argument, and from any order or decree 
of the Judge in Court, there is an appeal to the Court of 
Appeal. 

Thus, an appeal from a refusal on motion to grant a 
person claiming administration as a creditor lies under 
sect. 19 Jud. Act, 1878. Clarke, 15 P. D. 182. 

“very appeal to the Court of Appeal shall, where the Appeals from 
“ subject-matter of the appeal is a final order, decree, or ra se i 
“ judgment, be heard before not less than three Judges of peace 
“ the said Court sitting together, and shall, when the sub- least. 

“ jJect-matter of the appeal is an interlocutory order, decree, Appeals from 
“ or judgment, be heard before not less than two Judges of ee ae 
“ the said Court sitting together. Any doubt which may eu 
“ arise as to what decrees, orders, or judgments are final, at least, 
“and what are interlocutory, shall be determined by the 

“ Court of Appeal.” Jud. Act, 1875, s. 12. 

“In any cause or matter pending before the Court of Directions 
“ Appeal, any direction incidental thereto, not involving a 
“the decision of the appeal, may be given by a single = areTeige 
“ Judge of the Court of Appeal; and a single Judge of of the Court 
“the Court of Appeal may at any time during vacation °f Appel. 
“make any interim order to prevent prejudice to the 
“ claims of any parties pending an appeal as he may think 
“ fit; but every such order made by a single Judge may 
“be discharged or varied by the Court of Appeal or a 
‘¢ Divisional Court thereof.” Jud. Act, 1878, s. 52. 

“No Judge of the said Court of Appeal shall sit as a 
“ Judge on the hearing of an appeal from any judgment 
‘or order made by himself, or made by any Divisional 
“ Qourt of the High Court of which he was and is a 


“member.” Jud. Act, 1875, 8. 4. 
Lt 
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Interlocutory Orders. 


There are certain interlocutory orders from which no 
appeal lies. There are others from which no appeal lies, 
except with leave of the Judge making the order—and 
others from which an appeal lies as of right. 

There is no appeal from interlocutory orders made by 
the Judge in Chambers in the exercise of a discretion vested 
in him. 

An appeal from an order made by the Judge or Court 
by the consent of parties, or from an order as to costs, is 
not allowed, except by leave of the Court or a Judge making 
such order. 

“No order made by the High Court of Justice, or any 
“ Judge thereof, by the consent of parties, or as to costs 
“only, which by law are left to the discretion of the 
“ Court, shall be subject to any appeal, except by leave 
“of the Court or Judge making such order.” Jud. ae 
1873, 8. 49. 

An appeal is allowed, as of right, from an order made 
by the Judge sitting in Chambers—not in the exercise of 
his discretion—to the Judge in Court; but no appeal is 
allowed from an order of the Judge in Chambers, to set 
aside which no motion has been made in Court, unless the 
Judge making the order gives leave to appeal, or certifies 
that he does not wish to hear further argument. Rig v. 
Hughes, 9 PB. D. 68. 

The time for appealing from an order made by the 
registrar of the Probate Division is the same as that 
limited by Order LIV. r. 21, from an order of a master, 
viz. four days from the decision, although a registrar is 
not mentioned in that rule. Patrick, 14 P. D. 42. 


Orper LVI. 
Appeals to the Court of Appeal. 


* All appeals to the Court of Appeal shall be by way of 
“ rehearing, and shall be brought by notice of motion in a 


or 
— 
rr 
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“ summary way, and no petition, case, or other formal pro- 
“ ceeding other than such notice of motion shall be neces- 
“sary. The appellant may by the notice of motion appeal 
“from the whole or any part of any judgment or order, 
“ and the notice of motion shall state whether the whole or 
‘ part only of such judgment or order is complained of, 
“and in the latter case shall specify such part.” RK. 1. 

“The notice of appeal shall be served upon all parties Service of 
“ directly affected by the appeal, and it shall not be neces- el 
“sary to serve parties not so affected; but the Court of 
“ Appeal may direct notice of the appeal to be served on 
“all or any parties to the action or other proceeding, or 
“upon any person not a party, and in the meantime may 
“ postpone or adjourn the hearing of the appeal upon such © 
“ terms as may be just, and may give such judgment and 
“make such order as might have been given or made if 
“ the persons served with such notice had been originally 
“ parties. Any notice of appeal may be amended at any Amendment 
“ time as the Court of Appeal may think fit.” KR. 2. ofmotee: 

“ Notice of appeal from any judgment, whether final or Length of 
“ interlocutory, or from a final order, shall be a fourteen ™°°* 

“ days’ notice, and notice of appeal from any interlocutory 
“ order shall be a four days’ notice.” RK. 3. 

“The Court of Appeal shall have all the powers and Power of 
“duties as to amendment and otherwise of the High eee 
“ Court, together with full discretionary power to receive ¥mend ;— 
“ further evidence upon questions of fact, such evidence to 
“be either by oral examination in Court, by affidavit, or 
“by deposition taken before an examiner or commis- 

“sioner. Such further evidence may be given without 

“special leave upon interlocutory applications, or in any 

“ case as to matters which have occurred after the date of 

“ the decision from which the appeal is brought. Upon admit further 
“ appeals from a judgment after trial or hearing of any Aina 
“ cause or matter upon the merits, such further evidence "ences of fact. 
“ (save as to matters subsequent as aforesaid) shall be 
“admitted on special grounds only, and not without 
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“ special leave of the Court. The Court of Appeal shall 
“have power to draw inferences of fact and to give any 
“ judgment and make any order which ought to have been 
“ made, and to make such further or other order as the 
“ case may require. The powers aforesaid may be exer- 
“ cised by the said Court, notwithstanding that the notice 
“ of appeal may be that part only of the decision may be 
“ reversed or varied, and such powers may also be exercised 
“in favour of all or any of the respondents or parties, 
“although such respondents or parties may not have 
“ appealed from or complained of the decision. The Court 
“ of Appeal shall have power to make such order as to the 
“ whole or any part of the costs of the appeal as may be 
“just.” RB. 4, 

“Tf upon hearing of an appeal, it shall appear to the 
“ Court of Appeal that a new trial ought to be had, it shall 
“be lawful for the said Court of Appeal, if it shall think 
“ fit, to order that the verdict and judgment shall be set 
“ aside, and that a new trial shall be had.” R. 5. 

“ Tt shall not, under any circumstances, be necessary for 
“a respondent to give notice of motion by way of cross 
“ appeal, but if a respondent intends, upon the hearing of 
“the appeal, to contend that the decision of the Court 
“ below should be varied, he shall within the time specified 
“in the next rule, or such time as may be prescribed by 
“ special order, give notice of such intention to any parties 
“ who may be affected by such contention. The omission to 
“ give such notice shall not diminish the powers conferred 
“by the act upon the Court of Appeal, but may, in the 
“ discretion of the Court, be ground for an adjournment of 
“ the appeal, or for a special order as to costs.” R. 6. 

“Subject to any special order which may be made, 
“notice by a respondent under the last preceding rule 
“shall in the case of any appeal from a final judgment be 
“an eight days’ notice, and in the case of an appeal from 
“ an interlocutory order a two days’ notice.” K. 7. 


oat down “The party appealing from a judgment or order shall 
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“ produce to the proper officer of the Court of Appeal the 
“judgment or order or an office copy thereof, and shall 
“ leave with him a copy of the notice of appeal to be filed, 
“ and such officer shall thereupon set down the appeal by 
“entering the same in the proper list of appeals, and it 
“shall come on to be heard according to its order in such 
“list, unless the Court of Appeal or a Judge thereof shall 
“ otherwise direct, but so as not to come into the paper for 
“ hearing before the day named in the notice of appeal.” 
R. 8. 
“ ‘Where an ex parte application has been refused by the Appeals from 
“ Court below, an application for a similar purpose may be peaamplian: 
“made to the Court of Appeal ex parte within four days tion. 
“from the date of such refusal, or within such enlarged 
“ time as a Judge of the Court below or of the Court of 
“ Appeal may allow.” R. 10. 
“ When any question of fact is involved in an appeal, Evidence on 
“ the evidence taken in the Court below bearing on such *22e% #8 ' 
“ question shall, subject to any special order, be brought fact. 
“ before the Court of Appeal as follows : 
“(a) As to any evidence taken by affidavit, by the pro- 
“ duction of printed copies of such of the affidavits 
“as have been printed, and office copies of such 
“ of them as have not been printed: 
“ (6) As to any evidence given orally, by the production 
“of a copy of the Judge’s notes, or such other 
“ materials as the Court may deem expedient.” 
R. 11. 
“Where evidence has not been printed in the Court Order to print 
“ below, the Court below or a Judge thereof, or the Court i 
“ of Appeal or a Judge thereof, may order the whole or 
“any part thereof to be printed for the purpose of the 
“ appeal. Any party printing evidence for the purpose of 
“ an appeal without such order shall bear the costs thereof, 
“unless the Court of Appeal or a Judge thereof shall 
“ otherwise order.” R. 12. 


“ Tf, upon the hearing of an appeal, a question arise as Evidence as 
to direction of 
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“to the ruling or direction of the Judge to a jury or 
“ assessors, the Court shall have regard to verified notes or 
* other evidence, and to such other materials as the Court 
“ may deem expedient.” RK. 13. 

“ No interlocutory order or rule from which there has 
‘been no appeal shall operate so as to bar or prejudice the 
“Court of Appeal from giving such decision upon the 
“ appeal as may be just.” R. 14. 

“ No appeal to the Court of Appeal from any interlocu- 
“ tory order, or from any order, whether final or interlocu- 
“tory, in any matter not being an action, shall, except by 
« special leave of the Court of Appeal, be brought after the 
“ expiration of twenty-one days, and no other appeal shall, 
“ except by such leave, be brought after the expiration of 
“one year. The said respective periods shall be calculated, 
“in the case of an appeal from an order in chambers, 
“ from the time when such order was pronounced, or when 
“the appellant first had notice thereof, and in all other 
“ cases, from the time at which the judgment or order is 
“ signed, entered, or otherwise perfected, or, in the case of 
“the refusal of an application, from the date of such 
“refusal. Such deposit or other security for the costs to 
“be occasioned by any appeal shall be made or given as 
“ may be directed under special circumstances by the Court 
“of Appeal.” RB. 15. 

“ An appeal shall not operate as a stay of execution or 
“ of proceedings under the decision appealed from, except 
“so far as the Court appealed from, or any Judge thereof, 
“ or the Court of Appeal, may order; and no intermediate 
“act or proceeding shall be invalidated, except so far as 
“the Court appealed from may direct.” R. 16. 

“ Wherever under these rules an application may be 
“made either to the Court below or to the Court of 
“ Appeal, or to a Judge of the Court below or of the 
“ Court of Appeal, it shall be made in the first instance 
“to the Court or Judge below.” R. 17. 

“ Every application to a Judge of the Court of Appeal 


CHAP. X. | APPEALS TO HOUSE OF LORDS. 519 


“shall be by motion, and the provisions of Order LII. a : i 
“ shall apply thereto.” R. 18. 


Appeals from County Courts. 


“ Appeals from the decision of County Courts in probate 
“and administration actions lies to the Divisional Court 
“ of the Probate, Divorce and Admiralty Division.” Ord. 
LIX, r. 4. 


Appeals to the House of Lords. 


From the decision of the Court of Appeal there is an 
appeal to the House of Lords within one year from the 
date of the decree or order appealed against, subject to 
the appellant giving by his own recognizance security for 
costs to the amount of 500/. and a bond for 200/.,, or in 
lieu of the bond, paying 200/. into the fee fund of the 
House of Lords. 

Appeals to the House of Lords are regulated by the 
Appellate Jurisdiction Act, 1876, and the Forms, Method 
of Procedure, and Rules and Standing Orders of the House 
of Lords. See Denison’s Appeal Practice of the House of 
Lords. See also ante, p. 480. 

“ Every appeal shall be brought by way of petition to Form of 

“the House of Lords, praying that the matter of the appen! eer me 
“order or judgment appealed against may be reviewed ee 
“ before her Majesty the Queen in her Court of Parliament, 
“in order that the said Court may determine what of 
“ yight, and according to the law and custom of this realm, 
“ ought to be done in the subject-matter of such appeal.” 
Sect. 4. 
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APPENDIX I. 


STATUTES. 


In the following quotations of Acts of Parliament Clauses and 
Sections which appear to have no bearing on the practice of 
the Court are omitted. 


WILLS ACT, 1837. 
(1 Vict. c. 26.) 


An Act for the Amendment of the Laws with respect to 
Wills. [8rd July, 1837. ] 


Bz it enacted by the Queen’s most excellent majesty, by and Meaning of 
with the advice and consent of the lords spiritual and temporal, cortain words 
and commons, in this present parliament assemblod, and by ™ this Act. 
the authority of the same, that the words and expressions 
hereinafter mentioned, which in their ordinary signification 

have a more confined or a different meaning shall in this act, 

except where the nature of the provision or the context of the 

act shall exclude such construction, be interpreted as follows; 

(that is to say,) the word “will” shall extend to a testament, « Will; 
and to a codicil, and to an appointment by will or by writing 

in the nature of a will in exercise of a power, and also to a 
disposition by will and testament or devise of the custody 

and tuition of any child, by virtue of an act passed in the 

twelfth year of the reign of King Charles the Second, inti- 

tuled “‘An Act for taking away the Oourt of Wards and 12 Car. 2, 
Liveries, and Tenures in capite and by Knights Service and ©. 24. 
Purveyance, and for settling a Revenue upon his eee in 

lieu thereof,” or by virtue of an act passed in the parliament 

of Ireland in the fourteenth and fifteenth years of the reign of 
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King Charles the Second, intituled ‘‘An Act for taking away 
the Court of Wards and Liveries and Tenures tn capite and 
by Knights Service,” and to any other testamentary disposi- 
tion; and the words “real estate” shall extend to manors, 
advowsons, messuages, lands, tithes, rents, and hereditaments, 
whether freehold, customary freehold, tenant right, customary 


-or copyhold, or of any other tenure, and whether corporeal, 


incorporeal, or personal, and to any undivided share thereof, 
and to any estate, right, or interest (other than a chattel inte- 
rest) therein; and the words “personal estate”’ shall extend 
to leasehold estates and other chattels real, and also to moneys, 
shares of government and other funds, securities for money 
(not being real estates), debts, choses in action, rights, credits, 
goods, and all other property whatsoever which by law de- 
volves upon the executor or administrator, and to any share 
or interest therein; and every word importing the singular 
number only shall extend and be applied to several persons or 
things as well as one person or thing; and every word im- 
porting the masculine gender only shall extend and be applied 
to a female as well as a male. 

II. And be it further enacted, that an act passed in the 
thirty-second year of the reign of King Henry the Highth, 
intituled ‘“‘The Act of Wills, Wards, and Primer Seisins, 
whereby a Man may devise Two Parts of his Land;” and 
also an act passed in the thirty-fourth and thirty-fifth years 
of the reign of the said King Henry the Eighth, intituled “The 
Bill concerning the Explanation of Wills; ” and also an act 
passed in the parliament of Ireland in the tenth year of the 
reign of King Charles the First, intituled “An Act how 
Lands, Tenements, &c. may be disposed by Will or otherwise, 
and concerning Wards and Primer Seisins;” and also so much 
of an act passed in the twenty-ninth year of the reign of King 
Charles the Second, intituled ““An Act for Prevention of 
Frauds and Perjuries,” and of an act passed in the parliament 
of Ireland in the seventh year of the reign of King William 
the Third, intituled ‘‘An Act for Prevention of Frauds and 
Perjuries,” as relates to devises or bequests of land or tene- 
ments or to the revocation or alteration of any devise in 
writing of any lands, tenements, or hereditaments, or any 
clause thereof, or to the devise of any estate pur autre vie, or 
to any such estate, being assets, or to nuncupative wills, or to 
the repeal, altering, or changing of any will in writing con- 
cerning any goods or chattels or personal estate, or any clause, 
devise or bequest therein ; and also so much of an act passed 
in the fourth and fifth years of the reign of Queen Anne, 
intituled ‘‘An Act for the Amendment of the Law and the 
better Advancement of Justice,” and of an act passed in the 
parliament of Ireland in the sixth year of the reign of Queen 
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Anne, intituled ‘An Act for the Amendment of the Law and 6 Anne, c. 10 
the better Advancement of Justice” as relates to witnesses to (1). 
nuncupative wills; and also so much of an act passed in the 

fourteenth year of the reign of King George the Second, 

intituled “An Act to amend the Law concerning Common Sect. 9 of 
Recoveries and to explain and amend an Act made in the 14 G. 2, c. 20. 
Twenty-ninth year of the reign of King Charles the Second, 

intituled ‘An Act for Prevention of Frauds and Perjuries,’”’ 

as relates to estates pur autre vie; and also an act passed 

in the twenty-fifth year of the reign of King George the 

Second, intituled “‘An Act for avoiding and putting an end to 25 G. 2, 0. 6 
certain Doubts and Questions relating to the Attestation of (except as to 
Wills and Oodicils concerning Real Estates in that part of °!mss). 
Great Britain called England, and in his Majesty’s Colonies 

and Plantations in America,” except so far as relates to his 

majesty’s colonies and plantations in America; and also an 

act passed in the parliament of Ireland in the same twenty- 

fifth year of the reign of King George the Second, intituled 

“An Act for the avoiding and putting an end to cortain 25 G. 2,0. 11 
Doubts and Questions relating to the Attestation of Wills and (1.). 
Codicils concerning Real Lstates ;” and also an act passed in 

the fifty-fifth year of the reign of King George the Third, 

intituled “An Act to removo certain Difficulties in the 56G.3,c. 192, 
Disposition of Copyhold Kstates by Will,” shall be and the 

same are hereby repealed, except so far as the same acts or 

any of them respectively relate to any wills or estates pur 

autre vie to which this act does not extend. 

III. And be it further enacted, that it shall be lawful for Aull property 
every person to devise, bequeath, or dispose of, by his will may be dis- 
executed in manner hereinafter required, all real estate and Posed of by 
all personal estate which he shall be entitled to, either at law mart 
or in equity, at the time of his death, and which, if not so de- 
vised, bequeathed, or disposed of, would devolve upon the 
heir-at-law or customary heir of him, or, if he became entitled 
by descent, of his ancestor, or upon his executor or adminis- 
trator; and that the powcr hereby given shall extend to all comprising 
real estate of the nature of customary freehold or tenant right, customary 
or customary or copyhold, notwithstanding that the testator Secrecoay 
may not have surrendered the same to the use of his will, or Shoah aks 
notwithstanding that, being entitled as heir, devisee, or other- render and 
wise to be admitted thereto, he shall not have been admitted before admit- 
thereto, or notwithstanding that the same, in consequence of are en 
tho want of a custom to devise or surrender to the uso of 9 S002 Mem 
will or otherwise, could not at law have been disposed of by be devised; 
will if this act had not been made, or notwithstanding that 
the same, in conseyuence of there being a custom that a will 
or a surrender to the use of a will should continue in force 
for a limited time only, or any other special custom, could not 
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have been disposed of by will, according to the power contained 
in this act, if this act had not been made; and also to estates 
pur autre vie, whether there shall or shall not be any special 
occupant thereof, and whether the same shall be freehold, 
customary freehold, tenant right, customary or copyhold, or 
of any other tenure, and whether the same shall be a corporeal 


‘or an incorporeal hereditament; and also to all contingent, 


executory, or other future interests in any real or personal 
estate, whether the testator may or may not be ascertained as 
the person or one of the persons in whom the same respec- 
tively may become vested, and whether he may be entitled 
thereto under the instrument by which the same respectively 
were created or under any disposition thereof by deed or will; 
and also to all rights of entry for conditions broken, and other 
rights of entry; and also to such of the same estates, interests, 
and rights respectively, and other real and personal estates, as 
the testator may be entitled to at the time of his death, not- 
withstanding that he may become entitled to the same subse- 
quently to the execution of his will. 

IV. Provided always, and be it further enacted, that where 
any real estate of the nature of customary freehold or tenant 
right, or customary or copyhold, might, by the custom of the 
manor of which the same is holden, have been surrendered to 
the use of a will, and the testator shall not have surrendered 
the same to the use of his will, no person entitled or claiming 
to be entitled thereto by virtue of such will shall be entitled 
to be admitted, except upon payment of all such stamp duties, 
fees, and sums of money as would have been lawfully due and 
payable in respect of the surrendering of such real estate to 
the use of the will, or in respect of presenting, registering, or 
enrolling such surrender, if the same real estate had been 
surrendered to the use of the will of such testator: Provided 
also, that where the testator was entitled to have been admitted 
to such real estate, and might, if he had been admitted thereto, 
have surrendered the same to the use of his will, and shall not 
have been admitted thereto, no person entitled, or claiming to 
be entitled to such real estate in consequence of such will shall 
be entitled to be admitted to the same real estate by virtue 
thereof, except on payment of all such stamp duties, fees, 
fine, and sums of money as would have been lawfully due and 
payable in respect of the admittance of such testator to such 
real estate, and also of all such stamp duties, fees, and sums 
of money as would have been lawfully due and payable in 
respect of surrendering such real estate to the use of the will, 
or of presenting, registering, or enrolling such surrender, had 
the testator been duly admitted to such real estate, and aiter- 
wards surrendered the same to the use of his Will; all which 
stamp duties, fees, fine, or sums of money due as aforesaid 
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shall be paid in addition to the stamp duties, fees, fine, or 
sums of money due or payable on the admittance of such per- 
son so entitled or claiming to be entitled to the same real 
estate as aforesaid. 

Y. And be it further enacted, that when any real estate of Wills or ex- 
the nature of customary freehold or tenant right, or customary tracts of wills 
or copyhold, shall be disposed of by will, the lord of the manor z eee 
or reputed manor of which such real estate is holden, or his son holde 
steward, or the deputy of such steward, shall cause the will by be entered on 
which such disposition shall be made, or so much thereof as the court 
shall contain the disposition of such real estate, to be entered Tolls; 
on the court rolls of such manor or reputed manor; and when 
any trusts are declared by the will of such real estate, it shall 
not be necessary to enter the declaration of such trusts, but it 
shall be sufficient to state in the entry on the court rolls that 
such real estate is subject to the trusts declared by such will; 
and when any such real estate could not have been disposed and the lord 
of by will if this act had not been made, the same fine, heriot, entitled 
dues, duties, and services shall be paid and rendered by the g.o ‘ke when 
devisee as would have been due from the customary heir in guch estates 
case of the descent of the same real estate, and the lord shall, are not now 
as against the devisee of such estate, have the same remedy devisableasho 
for recovering and enforcing such fine, horiot, dues, duties, ha taal the 
and services as he is now entitled to for recovering and en- hoir in case of 
forcing the same from or against the customary heir in case descent. 
of a descent. 

VI. And be it further enacted, that if no disposition by will Estates pur 
shall be made of any estate pur autre vie of afrechold nature, 2u‘re vie. 
the same shall be chargeable in the hands of the heir, if it 
shall come to him by reason of special occupancy, as assets by 
descent, as in the case of freehold land in fee simple; and in 
case there shall be no special occupant of any estate pur autre 
vie, whether freehold or customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and whether a 
corporeal or incorporeal hereditament, it shall go to the exe- 
cutor or administrator of the party that had the estate thereof 
by virtue of the grant; and if the same shall come to the exe- 
cutor or administrator either by reason of a special occupancy 
or by virtue of this act, it shall be assets in his hands, and 
shall go and be applied and distributed in the same manner 
as the personal estate of the tostator or intestate. 

VII. And be it further enacted, that no will made by any No will of a 
person under the age of twenty-one years shall be valid. person under 
VIII. Provided also, and be it further enacted, that no will 98° valid; 
made by any married woman shall be valid, except such a 2r of a feme 
will as might have been made by a married woman before the ae ' 
passing of this act. now be mae, 
IX. And be it further enacted, that no will shall be valid pyery will 
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unless it shall be in writing and executed in manner herein- 
after mentioned ; (that is to say,) it shall be signed at the foot 
or end thereof by the testator, or by some other person in his 
presence and by his direction; and such signature shall be 
made or acknowledged by the testator in presence of two or 
more witnesses present at the same time, and such witnesses 
shall attest and shall subscribe the will in the presence of the 
testator, but no form of attestation shall be necessary. 

X. And be it further enacted, that no appointment made by 
will, in exercise of any power, shall be valid, unless the same 
be executed in manner hereinbefore required; and every will 
executed in manner hereinbefore required shall, so far as 
respects the execution and attestation thereof, be a valid 
execution of a power of appointment by will, notwithstanding 
it shall have been expressly required that a will made in 
exercise of such power should be executed with some ad- 
ditional or other form of execution or solemnity. 

XI. Provided always, and be it further enacted, that any 
soldier being in actual military service, or any mariner or sea- 
man being at sea, may dispose of his personal estate as he 
might have done before the making of thie act. 

XII. And be it further enacted, that this act shall not pre- 
judice or affect any of the provisions contained in an act passed 
in the eleventh year of the reign of his majesty King George 
the Fourth and in the first year of the reign of his late majesty 
King William the Fourth, intituled ‘An Act to amend and 
consolidate the Laws relating to the Pay of the Royal Navy,” 
respecting the wills of petty officers and seamen in the royal 
navy, and non-commissioned officers of marines, and marines, 
so far as relates to their wages, pay, prize money, bounty 
money, and allowances, or other moneys payable in respect of 
services in her majesty’s navy. 

XIII. And bo it further enacted, that every will executed 
in manner hereinbefore required shall be valid without any 
other publication theroof. 

XIV. And be it further enacted, that if any person who 
shall attest the execution of a will shall at the time of the 
execution thereof or at any time afterwards be incompetent to 
be admitted a witness to preve the execution thereof, such will 
shall not on that account be invalid. 

XY. And be it further enacted, that if any person shall 
attest the exocution of any will to whom or to whose wife or 
husband any beneficial devise, legacy, estate, interest, gift, or 
appointment, of or affecting any real or personal estate (other 
than and except charges and directions for the payment of any 
debt or debts), shall be thereby given or made, such devise, 
legacy, estate, interest, gift, or appointment shall, so far only 
as concerns such person attesting the execution of such will, 
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or the wife or husband of such person, or any person claiming 
under such person or wife or husband, be utterly null and 
void, and such person so attesting shall be admitted as a 
witness to prove the execution of such will, or to prove the 
validity or invalidity thereof, notwithstanding such devise, 
legacy, estate, interest, gift, or appointment mentioned in 
such will. 

XVI. And be it further enacted, that in case by any will Creditor 
any real or personal estate shall be charged with any debt or attesting to 
debts, and any creditor, or the wife or husband of any creditor, be ee 
whose debt is so charged, shall attest the execution of such * ”“"** 
will, such creditor, notwithstanding such charge, shall be 
admitted a witness to prove the execution of such will, or to 
prove the validity or invalidity theroof. 

XVII. And be it further enacted, that no person shall, on Executor to 
account of his being an executor of a will, be incompetent to be admitted a 
be admitted a witness to prove the execution of such will, or “2° 
a witness to prove the validity or invalidity thereof. 

XVIII. And be it further enacted, that every will made by Will to be 
@ man or woman shall be revoked by his or her marriage Tevoked by 
(except a will made in exercise of a power of appointment, ™2""8° 
when the real or personal estate thereby appointed would 
not in default of such appointment pass to his or her heir, 
customary heir, executor, or administrator, or the person 
entitled as his or her next of kin, under the Statute of Distri- 
butions). 

XIX, And be it further enacted, that no will shall be re- No will to be 
voked by any presumption of an intention, on the ground of nee Py 
an alteration in circumstances. caer cd 

XX. And be it further enacted, that no will or codicil, or No will to be 
any part thereof, shall be revoked otherwise than as afore- ae 
said, or by another will or codicil executed in manner herein- 37110 codicil 
before required, or by some writing doclaring an intention to or bya writing 
revoke the same, and executed in the manner in which a will exocuted like 
is hereinbefore required to be executed, or by the burning, 4 will, or by 
tearing, or otherwise destroying the same by the testator, or destruction. 
by some person in his presence and by his direction, with the 
intention of revoking the same. 

XXI. And be it further enacted, that no obliteration, inter: No alteration 
lineation, or other alteration made in any will after the execu- 1 ® Will shall 
tion thereof shall be valid or have any effect, except so far as arte ace a 
the words or effect of the will before such alteration shall not executed as a 
be apparent, unless such alteration shall be executed in like will. 
manner as hereinbefore is required for the execution of the 
will; but the will, with such alteration as part thereof, shall 
be deemed to be duly executed if the signature of the testator 
and the subscription of the witnesses be made in the margin 
or on some other part of the will opposite or near to such 
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alteration, or at the foot or end of or opposite to a memorandum 
referring to such alteration, and written at the end or some 
other part of the will. 

XXII. And be it further enacted, that no will or codicil, or 
any part thereof, which shall be in any manner revoked, shall 
be revived otherwise than by the re-execution thereof, or by a 


" codicil executed in manner hereinbefore required, and ania 


an intention to revive the same ; and when any will or codici 

which shall be partly revoked, and afterwards wholly revoked, 
shall be revived, such revival shall not extend to so much 
thereof as shall have been revoked before the revocation of 
= whole thereof, unless an intention to the contrary shall be 
shown. 

XXIII. And be it further enacted, that no conveyance or 
other act made or done subsequently to the execution of a 
will of or relating to any real or personal estate therein com- 
prised, except an act by which such will shall be revoked as 
aforesaid, shall prevent the operation of the will with respect 
to such estate or interest in such real or personal estate as the 
testator shall have power to dispose of by will at the time of 
his death. 

XXIV. And be it further enacted, that every will shall be 
construed, with reference to the real estate and personal estate 
comprised in it, to spoak and take effect as if it had been 
executed immediately before the death of the testator, unless 
a contrary intention shall appear by the will. 

XXYV, And be it further enacted, that, unless a contrary 
intention shall appear by the will, such real estate or interest 
therein as shall be comprised or intended to be comprised in 
any devise in such will contained, which shall fail or be void 
by reason of the death of the devisee in the lifetime of the 
testator, or by reason of such devise being contrary to law or 
otherwise incapable of taking effect, shall be included in the 
residuary devise (if any) contained in such will. 

XXVI. And be it further enacted, that a devise of the land 
of the testator, or of the land of the testator in any place or 
in the occupation of any person mentioned in his will, or other- 
wise described in a general manner, and any other general 
devise which would describe a customary, copyhold, or lease- 
hold estate if the testator had no freehold estate which could 
be described by it, shall be construed to include the customary, 
copyhold, and leasehold estates of the testator, or his cus- 
tomary, copyhold, and leasehold estates, or any of them, to 
which such description shall extend, as the case may be, as 
well as freehold estates, unless a contrary intention shall 
appear by the will. 

XXVIII. And be it further enacted, that a general devise of 
the real estate of the testator, or of the real estate of the 
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testator in any place or in the occupation’ of any person men- which the 
tioned in his will, or otherwise described in a general manner, testator has 
shall be construed to include any real estate, or any real Seale ig 
estate to which such description shall extend (as the case may mont 
be), which he may have power to appoint in any manner he 

may think proper, and shall operate as an execution of such 

power, unless a contrary intention shall appear by the will; 

and in like manner a bequest of the personal estate of the 

testator, or any bequest of personal property described in a 

general manner, shall be construed to include any personal 

estate, or any personal estate to which such description shall 

extend (as the case may be), which he may have power to 

appoint in any manner he may think proper, and shall operate 

as an execution of such power, unless a contrary intention 

shall appear by the will. 

XXVIII. And be it further enacted, that where any real A devise with- 
estate shall be devised to any person without any words of out any words 
limitation, such devise shall be construed to pass the fee Ree 
simple, or other the whole estate or interest which the testator gtened to pass 
had power to dispose of by will in such real estate, unless a the fee. 
contrary intention shall appear by the will. 

XXIX. And be it further enacted, that in any devise or The words 
bequest of real or personal estate the words “die without “die without 
issue,” or “die without leaving issue,” or “have no issue,” (377 th ont 
or any other words which may import either a want oF Josyin 
failure of issue of any person in his lifetime or at the time of issue,” shall 
his death, or an indefinite failure of his issue, shall be con- be construed 
strued to mean a want or failure of issue in the lifetime or at ier ll 
the time of the death of such person, and not an indefinite living at the 
failure of his issuo, unloss a contrary intention shall appear death, 
by the will, by reason of such person having a prior estate 
tail, or of a preceding gift, beg, without any implication 
arising from such words, a limitation of an estate tail to such 
person or issue, or otherwise ; provided, that this act shall not 
extend to cases where such words as aforesaid import if no 
issue described in a preceding gift shall be born, or if there 
shall be no issue who shall live to attain the age or otherwise 
answer the description required for obtaining a vested estate 
by a preceding gift to such issue. 

XXX. And be it further enacted, that where any real No devise to 
estate (othor than or not being a presentation to a church) icealaiciles 
shall be devised to any trustoe or executor, such devise shall except for a 
be construed to pass the fee simple or other the whole estate term or a pre- 
or interest which the testator had power to dispose of by will sentation to a 
in such real estate, unless a definite term of years, absolute or ee 
determinable, or an estate of freehold, shall thereby be given to areca oS 
him expressly or by implication. 
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XXXI. And be it further enacted, that where any real 
estate shall be devised to a trustee, without any express limi- 
tation of the estate to be taken by such trustee, and the bene- 
ficial interest in such real estate, or in the surplus rents and 


endure beyond profits thereof, shall not be given to any person for life, or 
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such beneficial interest shall be given to any person for lite, 
but the purposes of the trust may continue beyond the life of 
such person, such devise shall be construed to vest in such 
trustee the fee simple or other the whole legal estate which 
the testator had power to dispose of by will in such real 
estate, and not an estate determinable when the purposes of 
the trust shall be satisfied. 

XXXII. And be it further enacted, that where any person 
to whom any real estate shall be devised for an estate tail or 
an estate in quasi entail shall die in the lifetime of the testator 
leaving issue who would be inheritable under such entail, and 
any such issue shall be living at the time of the death of the 
testator, such devise shall not lapse, but shall take effect as if 
the death of such person had happened immediately after the 
death of the testator, unless a contrary intention shall appear 
by the will. 

XXXII. And be it further enacted, that where any person 
being a child or other issue of the testator to whom any real 
or personal estate shall be devised or bequeathed for any 
estate or interest not determinable at or before the death of 
such person shall die in the lifetime of the testator leaving 
issue, and any such issue of such person shall be living at 
the time of the death of the testator, such devise or bequest 
shall not lapse, but shall take effect as if the death of such 
person had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the will. 

XXXIV. And be it further enacted, that this act shall not 
extend to any will made before the first day of January one 
thousand eight hundred and thirty-eight, and that every will 
re-executed or republished, or revived by any codicil, shall for 
the purposes of this act be deemed to have been made at the 
time at which the same shall be so re-executed, republished, 
or revived; and that this act shall not extend to any estate 
pur autre vie of any person who shall die before the first day 
of January one thousand eight hundred and thirty-eight. 

XXXYV, And be it further enacted, that this act shall not 
extend to Scotland. 

XXXVI. And be it enacted, that this act may be amended, 
altered, or repealed by any act or acts to be passed in this 
present session of parliament. 
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WILLS ACT AMENDMENT ACT, 1852. 
(15 Vict. c. 24.) 


An Act for the Amendment of an Act passed in the first 
year of the reign of her Majesty Queen Victoria, 
intituled An Act for the Amendment of the Laws with 
respect to Wills. [17th June 1852. ] 


I. Where by an act passed in the first year of the reign of 
her ‘ae esty Queen Victoria, intituled ‘‘An Act for the Amend- 
ment of the Laws with respect to Wills,” it is enacted, that no 
will shall be valid unless it shall be signed at the foot or end 
thereof by the testator, or by some other person in his 
presence, and by his direction: Every will shall, so far 
only as regards the position of the signature of the testator, 
or of the person signing for him as aforesaid, be deemed to be 
valid within the said enactment, as explained by this act, if 
the signature shall be so placed at or after, or following or 
under, or beside, or opposite to the end of the will, that it 
shall be apparent on the face of the will that the testator 
intended to give effect by such his signature to the writing 
signed as his will, and that no such will shall be affected by 
the circumstance that the signature shall not follow or be im- 
mediately after the foot or end of the will, or by the circum- 
stance that a blank space shall intervene between the 
concluding word of the will and the signature, or by the 
circumstance that the signature shall be placed among the 
words of the testimonium clause or of the clause of attesta- 
tion, or shall follow or be after or undor the clause of 
attestation, either with or without a blank space intervening, 
or shall follow or be after, or under, or beside the names 
or one of the names of the subscribing witnesses, or by the 
circumstance that the signature shall be on a side or page or 
other portion of the paper or papers containing the will 
whereon no clause or paragraph or disposing part of the 
will shall be written above the signature, or by the circum- 
stance that there shall appear to be sufficient space on or at 
the bottom of the preceding side or page or other portion of 
the same paper on which the a is written to contain the 
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signature; and the enumeration of the above circumstances 
shall not restrict the generality of the above enactment; but 
no signature under the said act or this act shall be operative 
to give effect to any disposition or direction which is under- 
neath or which follows it, nor shall it give effect to any dis- 
poaton or direction inserted after the signature shall be 
made. 

Act toextend JT. Tho provisions of this act shall extend and be applied 

oa to every will already made, where administration or probate 

wade.» ~-has not already been granted or ordered by a court of com- 
potent jurisdiction in consequence of the defective execution 
of such will, or where the property, not being within the 
jurisdiction of the ecclesiastical courts, has not been possessed 
or enjoyed by some person or persons claiming to be entitled 
thereto in consequence of the defective execution of such will, 
or the right thereto shall not have been decided to be in some 
other person or persons than the persons claiming under the 
will, by a court of competent jurisdiction, in consequence of 
the defective execution of such will. 

Interpretation JIT, The word “will” shall in the construction of this act 

of will be intorpreted in like manner as the same is directed to be 
interpreted under the provisions in this behalf contained in 
the said act of the first year of the reign of her Majesty 
Queen Victoria. 

Short titleof IV. This act may be cited as ‘The Wills Act Amendment 

act, Act, 1852.” 
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WILLS ACT, 1861. 
(24 & 25 Vicroria, c. 114.) 


An Act to amend the Law with respect to Wills of Personal 
Estate made by British Subjects. [6th August 1861.] 


1. Every will and other testamentary instrument made out Wills made 
of the United Kingdom by a British subject (whatever may out of the 
be the domicile of such person at the time of making the same eto se 
or at the time of his or her death) shall as regards personal arate hy 
estate be held to be well executed for the purpose of being ing to the law 
admitted in England and Ireland to probate, and in Scotland of the place 
to confirmation, if the same be made according to the forms Where made. 
required either by the law of the place where the same was 
made or by the law of the place where such person was 
domiciled when the same was made, or by the laws then in 
force in that part of her Majesty’s dominions where he had 
his domicile of origin. 

2. Every will and other testamentary instrument made Wills made in 
within the United Kingdom by any British subject (whatever the Kingdom 
may be the domicile of such person at the time of making the mat are ad 
same or at the time of his or her death) shall as regards acd to 
personal estate be held to be well executed, and shall be ad- local usage. 
mitted in England and Ireland to probate, and in Scotland to 
confirmation, if the same be executed according to the forms 
required by the laws for the time being in force in that part 
of the United Kingdom where the same is made. 

3. No will or other tostamentary instrument shall bo held Pec of 
to be revoked or to have become invalid, nor shall the con- i oe 
struction thereof be altered, by reason of any subsequent wil, 
change of domicile of the person making the same. 

4. Nothing in this act contained shall invalidate any will Nothing in 
or other testamentary instrumont as regards personal estate this act to 
which would have been valid if this act had not been passed, mateo 
except as such will or other testamentary instrument may be mie ae ; 
revoked or altered by any subsequent will or testamentary 
instrument made valid by this act. 

- §. This act shall extend only to wills and other testamen- Extent of act. 
tary instruments made by persons who die after the passing of 


this act. 


BBE 


For Short 
tle see 
“ Court of 
Probate Act, 
1858,” s. 38.] 


Commence- 
ment of act. 
[The day ap- 
pointed was 
11th Jan. 
1858.] 


Interpretation 
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COURT OF PROBATE ACT, 1857. 
(20 & 21 Victoria, c. 77.) 


An Act to amend the Law relating to Probates and Letters 
of Administration in England. [25th August, 1857. | 


‘‘ Wiergas it is expedient that all jurisdiction in relation to 
the grant and revocation of probates of wills and letters of 
administration in England should be exercised in the name 
of her majesty, by one court:” be it enacted by the queen’s 
most excellent majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority of the 
same, as follows: 

I. This act (except where otherwise specially provided) shall 
come into operation on such day, not sooner than the first day 
of January, one thousand eight hundred and fifty-eight, as her 
majesty shall by order in council appoint, provided that such 
order shall be made one month at least previously to the day 
so to be appointed. 

II. In the construction of this act, unless the context be 
inconsistent with the meaning hereby assigned— 

“Will” shall comprehend “testament,” and all other 
testamentary instruments of which probate may now 
be granted : 

‘‘ Administration’ shall comprehend all letters of ad- 
ministration of the effects of deceased persons, 
whether with or without the will annexed, and 
whether granted for general, special or limited pur- 

O8es : 

s Matters and causes testamentary ’’ shall comprehend all 
matters and causes relating to the grant and revoca- 
tion of probate of wills or of adminisiration : 

‘Common form business’’ shall mean the business of 
obtaining probate and administration where there is 
no contention as to the right thereto, including the 
passing of iar and administration through the 
court of probate in contentious cases when the contest 
is terminated, and all business of a non-contentious 
nature to be taken in the court in matters of testacy 
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and intestacy, not being proceedings in any suit, and 
also the business of lodging caveats against the grant 
of probate or administration. 

IIT. The voluntary and contentious jurisdiction and autho- Testamentary 
rity of all ecclesiastical, royal peculiar, peculiar, manorial, and jurisdiction of 
other courts and persons in England now having jurisdiction arperreinas 
or authority to grant or revoke probate of wills or letters of courts 
administration of the effects of deceased persons, shall in abolished. 
respect of such matters absolutely ceaso; and no jurisdiction 
or authority in relation to any matters or causes testamentary, 
or to any matter arising out of or connected with the grant or 
revocation of probate or administration, shall belong to or be 
exercised by any such court or person. 

IV. The voluntary and contentious jurisdiction and autho- Testamontary 
rity in relation to the granting or revoking probate of wills jurisdiction to 
and letters of administration of the effects of deceased persons ie spares f 
now vested in or which can be exercised by any court or srobals : 
person in England, together with full authority to hear and 
determine all questions relating to matters and causes testa- 
mentary, shall belong to and be vested in her majesty, and 
shall, except as hereinafter is mentioned, be exercised in the 
name of her majesty in a court to be called the court of pro- 
bate, and to hold its ordinary sittings and to have its principal 
registry at such place or places in London or Middlesex as 
her majesty in council shall from time to time appoint. 

V. There shall be one judge of her majesty’s court of Power to her 
probate ; and it shall be lawful for her majesty from time to Ree hag 
time, by letters patent under the great seal of the united of the pio) 
kingdom, to appoint a person, being or having been an of probate. 
advocate of ten years’ standing, or a barrister-at-law of fifteen [Amended by 


years’ standing, to be such judge. “Court of 
VIII. The judge shall have rank and precedence with the hl ria 


puisne judges of her majesty’s superior courts of common law 3 44.4 5 j 
at Westminster according to the date of his appointment, and pony and 
he shall have a secretary and usher, to be from time to time precedence of 
appointed and removed by him at his pleasure. judge, who 

X. Upon the noxt vacancy in the office of judge of the high shall appoint 
court of admiralty of England, it shall be lawful for her | econ 
majesty, if she so think fit, to appoint the person then being 5.4, ofa sh 
judge of the court of probate to be also judge of the said o¢ srobate ia 
court of admiralty, or in case the office of judge of the court be also judge 
of probate become vacant before the office of judge of the of the admi- 
court of admiralty, the judge of the court of admiralty may, aed as on 
with his consent, be appointed to and hold also the office of vacaiioy: 
judge of the court of Les and after the union of the said 
two offices they shall be thenceforth held by the same 

erson. 
7 XI. From and after the union under this act of the two As to incroase 
of salary upon 


536 


union of the 
two offices. 


District regis- 


tries to be 
established 


aa in 
schedule (A). 


Appointment 
of officers of 
the court of 
probate. 


[ Amended by 
“6 Court of 
Probate Act, 
1858,’’ ss. 6, 7, 
24 and 35.] 


Clerks and 
officers of pre- 
rogative court 
to be trans- 
ferred to like 
offices in court 
of probate. 


Existing dio- 
cesan regis- 
trars to be 
entitled to be 
appointed. dis- 
trict registrars 
at the same 
places. 


Apprnpix.—L. STaTures. 


offices of judge of the court of probate and judge of the court 
of admiralty in the same person, the said yearly salary of 
four thousand pounds payable under this act shall be increased 
to five thousand pounds, and the salary now payable to the 
judge of the court of admiralty shall cease. 

_ XII. There shall be established for each of the districts 
specified in schedule (A) to this act, and at the places respec- 
tively mentioned in such schedule, a public registry attached 
to and under the control of the court of probate hereinafter 
referred to as “ the district registry.” 

XIV. There shall be three registrars, two record keepers 
and one sealer for the principal registry of the court of pro- 
bate, and there shall be one district registrar for each district 
registry hereinafter referred to as the district registrar, and 
there shall be so many clerks and other officers for the court 
and the principal registry as the judge of the court, with the 
sanction of the commissioners of her majesty’s treasury, may 
from time to time think fit: provided, that if at any time it 
appear to her majesty in council that the duties of the regis- 
trars of the principal registry of the court of probate can be 
‘eatin by two registrars, it shall be lawful for her majesty 

y order in council to direct that the number of registrars for 
such principal registry be reduced accordingly. 

XVI. The other clerks and officers now employed in the 
said prerogative court shall be transferred to such situations 
in the court of probate and the principal registry thereof as 
the lord chancellor may in that behalf direct; so that their 
duties may be such as in the opinion of the said lord chan- 
cellor may be as nearly as possible similar to those which they 
have heretofore discharged in the said prerogative court; 
provided always, that no such clerk or other officer shall be 
so transferred whom the said lord chancellor shall consider to 
be from age, infirmity or other cause, incompetent to the dis- 
charge of his duties. 

XVII. The registrar or deputy rogistrar (as the case may be) 
now executing in person the duties of registrar of a diocesan or 
other court exercising testamentary jurisdiction at any place at 
which a district registry is to be established under this act, or 
where there is more than one such registrar or deputy regis- 
trar so acting such one of them as the judge shall select, 
shall be appointed the first district registrar for such district 
save where the judge shall consider such registrar or deputy 
registrar, or all such registrars or deputy registrars, if more 
than one, to be from age, infirmity, or other cause, incompetent 
to the discharge of the duties of district registrar ; provided 
that where there is now more than one such. registrar or 
copay registrar wa eli to the discharge of the duties, the 
judge may appoint them or more than one of them to hold 
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such office of district registrar jointly with benefit of sur- 

vivorship. 

_ XVIII. The registrars, district registrars and other officers As to appoint. 
of the court of probate, except as herein provided, shall bo ment to offices. 
appointed by the judge. There shall be paid to the several Salaries of 
officers mentioned in schedule (B) to this act the several ficers. 
salaries set opposite to their respective titles in the same 

schedule, and the said district registrars shall, for the per- 

formance of their duties under this act, including the services 

of any clerks they may employ, be entitled to take in respect 

of the business in their respective district rogistries such fees 

as shall be fixed as heroinafter provided; and, except as 

aforesaid, there shall be paid to the several clerks and other 

officers appointed under this act such salaries or other re- 

muneration as the judge, with the consent of the commis- 

sioners of her majesty’s treasury, shall from time to time in 

each case direct. 

XIX. The registrars and district registrars shall hold their Tenure of 
offices during good behaviour, subject to be removed by order oftice of 
of the lord chancellor for some reasonablo cause to be in such “cers. 
order expressed; and the other officers of tho court may be 
removed by the judge, with the sanction of the lord chan- 
cellor. 

XX. No person shall be appointed a registrar or district Qualification 
registrar who shall not be or have been an advocate, barrister- of registrars 
at-law, proctor, solicitor or attorney-at-law, unless at the time oe 
of the passing of this act he is performing in person the naa nded b 
duties of rogistrar or deputy registrar of some ecclesiastical } gynrt of 2 
court in England, or is acting as articled clerk or paid clerk Probate Act, 
to a proctor in Doctors’ Commons, or as officer or clerk in 1858,” s. 8.] 
the office of the said prerogative court, or of tho prerogative 
court of York, or of any diocesan court. 

XXI. All registrars, district registrars, officers and clerks Officers of the 
of the court of probate shall execute their respective offices in court to exe- 
person and not by deputy; and no registrar of the principal aad 
registry of the court, nor any officer or clerk in the principal person. 
registry thereof, shall during the time of his holding such poitnang 
office directly or indirectly practise as an advocate, barrister, go. not to act 
proctor, solicitor or attorney, or receive or participate in the as proctors, 
fees of any other person so practising. &o. 

XXII. The judge shall cause to be made seals for the Power to 
court of probate, that is to say, one seal to be used in its judge to cause 
rincipal registry, and separate seals to be used in the several Seals of the 

¥atrict registries, and may cause the same respectively from 

time to time to be broken, altered and renewed at his dis- [Amended b 
cretion; and all probates, letters of administration, orders Coup of 4 
and other instruments, and exemplifications and copiesthereof, Probate Act, 
respectively, purporting to be sealed with any seal of the court 1858,” «. 38,] 


538 


The court to 


have through- 


out all Eng- 


land the same 


powers as the 
prerogative 
court within 
the province 
of Canter- 
bury. 


Suits for 
legacies or 
distribution 
not to be 
entertained. 


Power to 
examine 
witnesses. 


As to a 
tion of deeds, 
&o, 


Powers of the 
court to en- 
force orders. 


APPpENDIX.—I. STATUTES. 


of probate, shall in all parts of the united kingdom be received 
in evidence without further proof thereof. 

XXIII. The court of probate shall be a court of record, 
and such court shall have the same powers, and its grants 
and orders shall have the same effect throughout all England, 
and in relation to the personal estate in all parts of England 
of deceased persons, as the prerogative court of the archbishop 
of Canterbury and its grants and orders respectively now 
have in the province of Canterbury, or in the parts of such 
province within its jurisdiction, and in relation to those 
matters and causes testamentary and those effects of deceased 
persons which are within the jurisdiction of the said prero- 
gative court; and all duties which, by statute, or otherwise, 
are imposed on or should be performed by ordinaries generally, 
or on or by the said prerogative court, in respect of probates, 
administrations, or matters or causes testamentary within 
their respective jurisdictions, shall be performed by the court 
of probate; provided that no suits for legacies, or suits for 
the distribution of residues shall be entertained by the court, 
or by any court or person whose jurisdiction as to matters and 
causes testamentary is hereby abolished. 

XXIV. The court of probate may require the attendance 
of any party in person, or of any person whom it may think 
fit to examine or cause to be examined in any suit or other 
proceeding in respect of matters or causes testamentary, and 
may examine or cause to be examined upon oath or affirma- 
tion, as the case may require, parties and witnesses by word 
of mouth, and may, either before or after or with or without 
such examination, cause them or any of them to be examined 
on interrogatories, or receive their or any of their affidavits 
or solemn affirmations, as the case may be; and the court may 
by writ require such attendance, and order to be produced 
before itself or otherwise any deeds, evidences or writings, in 
the same form, or nearly as may be, as that in which a writ 
of subpoena ad testificandum, or of subpoona duces tecum, is 
now issued by any of her majesty’s superior courts of law at 
Westminster; and every person disobeying any such writ 
shall be considered as in contempt of the court, and also be 
liable to forfeit a sum not exceeding one hundred pounds. 

XXYV. The court of probate shall have the like powers, 
jurisdiction and authority for enforcing the attendance of 
persons required by it as aforesaid, and for punishing persons 
failing, neglecting or refusing to produce deeds, evidences or 
writings, or refusing to appear or to be sworn, or make affir- 
mation or declaration, or to give evidence, or guilty of 
contempt, and generally for enforcing all orders,‘decrees and 
judgments made or given by the court under this act, and 
otherwise in relation to the matters to be inquired into and 
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done by or under the orders of the court under this act, as 
are by law vested in the high court of chancery for such 
purposes in relation to any suit or matter depending in such 
court. 

XXVI. The court of probate may, on motion or petition, Order to pro- 
or otherwise, in a summary way, whether any suit or other aie wand ' 
proceeding shall or shall not be pending in the court with pamnantiag 
respect to any probate or administration, order any person tO to be testa- 
produce and bring into the principal or any district registry, mentary. 
or otherwise as the court may direct, any paper or writing [Amended by 
being or purporting to be testamentary, which may be shown ‘Court of 
to be in the possession or under the control of such person ; roe mt 
and if it be not shown that any such paper or writing isin 7 
the possession or under the control of such person, but it 
shall appear that thero aro reasonable grounds for belioving 
that he has the knowledge of any such paper or writing, the 
court may direct such person to attend for tho purpose of 
being examined in open court, or upon interrogatories rospect- 
ing the same, and such person shall be bound to answer such 
questions or interrogatories, and, if so ordered, to produce 
und bring in such paper or writing, and shall be subject to 
the like process of contempt in caso of default in not attend- 
ing or in not answering such questions or interrogatories, or 
not bringing in such paper or writing, as he would have been 
subject to in case he had been a party to a suit in the court 
and had made such default; and the costs of any such motion, 
petition or other proceeding shall be in the discretion of the 
court. 

XXVII. [(a) The registrars and district registrars shall re- Registrar, &e. 
spectively have full power to administer oaths; and all persons to have power 
who at the commencement of this act shall be acting as sur- administer 
rogates of any ecclesiastical court, and any other persons whom 5, 
the judge shall, under the seal of the court, from time to time anoint also, 
appoint, shall epee? have full power to administer oaths commissioners 
and perform such other duties in reference to matters and to administer 
causes testamentary as may be assigned to them from time to °#ths, &e. 
time by the rules and orders under this act; and the persons 
so appointed shall be styled ‘‘ Commissioners of Her Majesty’s 
Court of Probate :” provided, that any party required to be 
examined, or any person called as a witness, or required or 
desiring to make an affidavit or deposition under or for the 
purposes of this act, shall be permitted to make his solemn 
affirmation or declaration instead of being sworn in the 
circumstances and manner in which a person called as a 
witness or desiring to make an affidavit or deposition would 


(a) Repealed, except as to surrogates existing at the date of the act, 
and as to appointments made under the act, by 52 Vict. c. 10. 
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be permitted so to do under the Common Law Procedure Act, 
1854, in cases within the provisions of that act [(a) and any 
person who shall wilfully give false evidence, or who shall 
wilfully swear, affirm or declare falsely in any affidavit or 
deposition before the court of probate, or before any regis- 
trar, district registrar, or commissioner of the court, shall be 
liable to the penalties and consequences of wilful and corrupt 
erjury |. 
Penalty on : vin. If any person forge the signature of any regis- 
ee trar, district registrar, or commissioner for taking oaths, or 
ing seals or forge or counterfeit any seal of the court of probate, or know- 
signatures of ingly use or concur in using any such forged or counterfeit 
officers. signature or seal, or tender in evidence any document with a 
false or counterfeit signature of such registrar, district regis- 
trar or commissioner, or with a false or counterfeit seal, 
knowing tho same signature or seal to bo false or counterfeit, 
every such person shall be guilty of felony, and shall upon 
conviction be liable to penal servitude for the term of his life 
or any term not less than seven years, or to imprisonment for 
any term not exceeding three years, with or without hard 
labour. 
Practice of XXIX. The practice of the court of probate shall, except 
the court. where otherwise provided by this act, or by the rules or orders 
to be from time to time made under this act, be, so far as the 
circumstances of the case will admit, according to the present 
practice in the prerogative court. 
Rules and XXX. And to the intent and end that the procedure and 
orders tobe practice of the court may be of the most simple and expedi- 
es tious character, it shall be lawful for the lord chancellor, at 
the a: Bee any time after the passing of this act, with the advice and 
of the court. assistance of the lord chief justice of the court of queen's 
bench, or any one of the judges of the superior courts of law 
to be by such chief justice named in that behalf and of the 
judge of the said prerogative court, to make rules and orders, 
to take effect when this act shall come into operation, for 
regulating the procedure and practice of the court, and the 
duties of the registrars, district registrars and other officers 
thereof, and for determining what shall be deemed contentious 
and what shall be deemed non-contentious business, and subject 
to the express provisions of this act, for fixing and regulating 
the time and manner of appealing from the decisions of the 
said court, and generally for carrying the provisions of this 
act into effect; and after the time when this act shall come 
into operation it shall be lawful for the judge of the court of 
probate from time to time, with the concurrence of the lord 
chancellor and the said lord chief justice, or any one of the 


(a) Repealed by 52 Vict. c. 10. 
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judges of the superior courts of law to be by such chief justice 
named in this behalf, to repeal, amend, add to or alter any 
such rules and orders as to him, with such concurrence as 
aforesaid, may seem fit. 

XXXI. Subject to the regulations to be established by such Mode of 
rules and orders as aforesaid, the witnesses, and where neces- taking evi- 
sary the parties, in all contentious matters where their attend- serie 
ance can be had, shall be examined orally by or before the kaa 
judge in open court: provided always, that, subject to any 
such regulations as aforesaid, the parties shall be at liberty to 
verify their respective cases, in whole or in part, by affidavit, 
but so that the deponent in every such affidavit shall, on the 
application of the opposite party, be subject to be cross- 
examined by or on behalf of such opposite party orally in open 
court as aforesaid, and after such cross-examination may be 
re-examined orally in open court as aforesaid by or on behalf 
of the party by whom such affidavit was filed. 

XXXII. Provided, that where a witness in any such matter Court may 
is out of the jurisdiction of the court, or where, by reason of issue commis- 
his illness or otherwise, the court shall not think fit to enforce ia Bive 
the attendance of the witness in open court, it shall be lawful gyamination 
for the court to order a commission to issue for the examina- of witnesses 
tion of such witness on oath, upon interrogatories or other- abroad or who 
wise, or if the witness be within the jurisdiction of the court 47° unable to 
to order the examination of such witness on oath, upon inter- ants 
rogatories or otherwise, before any officer of the said court, or 
other person to be named in such order for the purpose; and 
all the powers given to the courts of law at Westminster by 
the acts of the thirteenth year of king George the third, chap- 
ter sixty-three, and of the first year of king William the fourth, 
chapter twenty-two, for enabling the courts of law at West- 
minster to issue commissions and give order for the examina- 
tion of witnesses in actions depending in such courts, and to 
enforce such examination, and all the provisions of the said 
acts, and of any other acts for enforcing or otherwise appli- 
cable to such examination, and the witnesses examined, shall 
extend and be applicable to the said court of probate and to 
the examination of witnesses under the commissions and 
orders of the said court, and to the witnesses examined, 
as if such court were one of the courts of law at Westminster, 
and the matter before it were an action pending in such 
court. 

XXXII. The rules of evidence observed in the superior Rules of 
courts of common law at Westminster shall be applicable to evidence in 
and observed in the trial of all questions of fact in the court care 
of probate. observed. 

XIV. It shall be lawful for the judge of the court of «mon law 
probate to sit with the assistance of any judge or judges of judges may 
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the request of the judge of the court of probate, may find it 
convenient to attend for that purpose. 

XXXY. It shall be lawful for the court of probate to cause 
any question of fact arising in any suit or proceeding under 
this act to be tried by a special or common jury before the 
court itself, or by means of an issue to be directed to any of 
the superior courts of common law, in the same manner as an 
issue may now be directed by the court of chancery, and such 
question shall be so tried by a jury in any case where an heir- 
at-law, cited or otherwise made party to the suit or proceed- 
ing, makes application to the court of probate for that pur- 
pose; and in any other case where all the parties to the suit 
or proceeding concur in such an application, and where any 
party or parties other than such heir-at-law make a like 
application (the other party or parties not concurring therein), 
and the court shall refuse to cause such question to be tried 
by a jury, such refusal of the court shall be subject to appeal 
as herein provided. 

XXXVI. When the court shall order a question of fact to 
be tried before itself by a jury, the court may make all such 
rules and orders upon tho sheriff or any other person for pro- 
curing the attendance of a special or common jury for the trial 
of such question as may now be made by any of the superior 
courts of common law at Westminster, and may also make any 
other orders which to such court may seem roquisite; and 
every such jury shall consist of persons possessing the quali- 
fications, and shall be struck, summoned, balloted for, and 
called in like manner as if such jury were a jury for the trial 
of any cause in any of the said superior courts; and every 
juryman so summoned shall be entitled to the same rights, 
and subject to the same duties and liabilities, as if he had been 
duly summoned for the trial of any such cause in any of the 
said superior courts; and every party to any such proceeding 
shall be entitled to the same rights as to challenge and other- 
wise as if he were a party to any such cause; and generally 
for all purposes of or auxiliary to the trial of questions of fact 
by a jury before the court itself, and in respect of new trials 
thereof, and also for all purposes in relation to or consequen- 
tial upon the direction of issuos, the court of probate shall 
have the same jurisdiction, powers and authority in all respects 
as belong to any superior court of common law, or to any 
judge thereof, or to tho high court of chancery, or any judge 
thereof, for the like purposes. 

XXXVITI. When any such question shall be so ordered to 
be tried by a jury before the court itself, such qtestion shall 
be reduced into writing in such form as the court shall direct, 
and at the trial the jury shall be sworn to try the said ques- 
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tion, and a true verdict to give thereon according to the 

evidence ; and upon every such trial the court of probate shall Court, on 

have the same powers, jurisdiction and authority as belong to ‘tial, to have 

any judge of any of the said superior courts sitting at nisi saithoelty ne 

prius. judge at nisi 
XXXVII. Where the court of probate directs an issue, it prius. 

shall be lawful for such court to direct such issue to be tried Court may 

either before a judge of assize in any county or at the sittings direct where 

for the trial of causes in London or Middlesex, and either by issues shall be 

a special or common jury, in like manner as is now done by “* 

the court of chancery. 


XXXIX. Any person considering himself aggrieved by any Appeal to the 
final or interlocutory decree or order of the court of probate house of lords, 
may appeal therefrom to the house of lords: provided always, 
that no appeal from any interlocutory order of the court of 
probate shall be made without leave of the court of probate 
first obtained, but on the hearing of an appeal from any final 
decree all interlocutory orders complained of shall be con- 
sidered as under appeal as well as the final decree. 


XL. All persons who at the time of the passing of this act Advocates 
have been admitted advocates in any of the ecclesiastical admitted to 
courts shall be entitled to practise as advocates or counsel in Practise. 
all matters and causes whatsoever in the court of probate; 
and all serjeants and barristers-at-law shall be entitled to Barristers 
practise as advocates or counsel in all contentious matters and ee 
causes in the said court; and such persons who have been 80 causes, 
admitted advocates and serjeants and barristers-at-law shall Amended t 

: : yf 
have respectively the same rank and precedence which they «(ur¢ of 
now have before the judicial committee of the privy council, Probate Act, 
unless and until her majesty shall otherwise order. 1858,” s. 2.] 


XLI. All persons who at tho time of the passing of this act Advocates 
have been admitted as advocates as aforesaid shall be entitled @dmitted to 
to practise as counsel in any of her majesty’s courts of law or ghd 
equity in England, with the same eligibility to appointments, 
under acts of parliament or otherwise, as if they had respec- 
tively been duly called to the degree of barrister-at-law on 
the days on which they respectively were so admitted as ad- 
vocates, and with the same rank and precedence which they 
now have before the said judicial committee, unless and until 
her majesty shall otherwise order. 


XLII. Every person who at the time of the passing of this Proctors 
act is actually admitted and practising as a proctor in the admitted to 
courts in Doctors’ Commons, or in the prerogative court of Practise. 
York, or in any diocesan court, or in any archidiaconal court, 
having previously duly served under articles of clerkship 
either to an attorney or proctor, may upon his application, at 
any time within one year after the passing of this act, be 
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admitted a proctor of the court of probate, without payment 
of any fee or stamp duty. : 

XLII. Every person who at the time of the commencement 
of this act is acting as registrar or deputy registrar of any 
ecclesiastical court, or is actually admitted and practising as 
a proctor in the courts in Doctors’ Commons, or in any eccle- 
siastical court in England or Wales, may, within one year after 
the passing of this act, be admitted, without the payment of 
any stamp duty, fee, charge or gratuity whatsoever, as a soli- 
citor of the high court of chancery upon the production of his 
appointment or admission as such registrar, deputy registrar, 
or proctor, or an official certificate thereof; and upon the pro- 
duction of an official cortificate that such appointment or ad- 
mission continued in force at the time of the passing of this 
act, and upon signing the roll of solicitors of the high court 
of chancery, but not otherwise, such person shall be entitled 
to be admitted as a solicitor of such court and to be after- 
wards in like manner admitted and enrolled as an attorney of 
her majesty’s superior courts. 

XLY. All solicitors and attornies-at-law may practise in the 
court of probate, and the laws and statutes now in force con- 
cerning solicitors and attorneys shall extend to solicitors and 
attornies practising in the said court; and the commissioners 
for taking oaths in the high court of chancery shall be commis- 
sioners for taking oaths in the court of probate. 

XLVI. Probate of a will or letters of administration may, 
upon application for that purpose to the district registry, be 
granted in common form by the district registrar in the name 
of the court of probate and under the seal appointed to be 
used in such district registry, if it shall appear by affidavit of 
the person or some or one of the persons applying for the 
same that the testator or intestate, as the case may be, at the 
time of his death had a fixed place of abode within the dis- 
trict in which the application is made, such place of abode 
being stated in the affidavit, and such probate or letters of 
administration shall have effect over the personal estate of the 
deceased in all parts of England accordingly. 

XLVII. Such affidavit shall be conclusive for the purpose 
of authorizing the grant, by the district registrar, of probate 
or administration; and no such grant of probate or adminis- 
tration shall be liable to be recalled, revoked or otherwise 
impeached by reason that the testator or intestate had no fixed 
place of abode within the district at the time of his death ; 
and every probate and administration granted by any such 
district registrar shall effectually discharge and protect all 
persons paying to or dealing with any executor or adminis- 
trator thereunder, notwithstanding the want of or defect in 
such affidavit, as is hereby required. 
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XLVIII. The district registrar shall not grant probate or District regis- 
administration in any case in which there is contention as to trars not to 
the grant until such contention is terminated or disposed of a ae 
by decree or otherwise, or in which it otherwise appears to 3» contention 
him that probate or administration ought not to be granted in &o, 
common form. 

XLIX. Notice of every application to any district registrar As to trans 
for the grant of probato or administration shall be transmitted mission of 
by such district registrar to the registrars of the principal maar of 
registry by the next post after such application shall have rie nee 
been made; and such notice shall specify the name and de- probate, &e. 
scription, or addition (if any), of the testator or intestate, the to district 
time of his death and the place of his abode at his decease, Tegistrar. 
as stated in tho affidavit made in support of such application, [Amended by 
and the name of the person by whom the application has ia ; 
been made, and such other particulars as may be directed by igsg. 26] 
rules or orders under this act; and no probate or administra- =’ 
tion shall be granted in pursuance of such application until 
such district registrar shall have received a certificato, under 
the hand of one of the registrars of the principal registry, 
that no other application appears to have been made in respect 
of the goods of the same deceased person, which certificate 
the said registrar of the principal registry shall forward as 
soon as may be to the district registrar; all such notices in 
respect of applications in the district registries shall be filed 
and kept in the principal registry, and the registrars of the 
principal registry shall, with reference to overy such notice, 
examine all notices of such applications which may have been 
received from the several other district registries, and the 
applications which may have been made for grants of probate 
or administration at the principal registry, so far as it may 
appear necessary to ascertain whether or no application for 
probato or administration, in respect of the goods of the same 
deceased person, may have been made in more than ono 
registry, and shall communicate with the district registrars as 
occasion may require in relation to such applications. 

L. In every case where it appears to a district rogistrar that District regis- 
it is doubtful whether the probate or letters of administration trar in case of 
which may be applied for should or should not be granted, or me - hes 
where any question arises in relation to the grant or applica- Pia dinohons 
tion for the grant, of any probate or administration, the dis- o¢ the judge. 
trict registrar shall transmit a statement of the matter in 
question to the registrars of the court of probate, who shall 
obtain the directions of the judge in relation thereto, and the 
judge may direct the district registrar to proceed in the matter 
of the application according to such instructions as to the 
judge may seem necessary, or may forbid any further pro- 
ceeding by the district registrar in relation to the matter of 
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such application, leaving the party applying for the grant in 
question to make application to the court of probate through 
its principal registry, or, if the case be within its jurisdiction, 
to a county court. 

LI. On the first Thursday of every month, or oftener, if re- 
quired by any rules or orders to be made in that behalf, every 
district registrar shall transmit to the registrars of the prin- 
cipal registry a list, in such form and containing such par- 
ticulars as may be from time to time required by the court of 
probate, or by any rules or orders under this act, of the grants 
of probate and administration made by such district registrar 
up to the last preceding Saturday, and not included in a 
previous return, and also a copy, certified by the district regis- 
trar to be a correct copy, of every will to which any such 

robate or administration relates. 

LIT. Every district registrar shall file and preserve all 
original wills of which probate or letters of administration 
with the will annexed may be granted by him, in the public 
registry of the district, subject to such rogulations as the 
judge of the court of probate may from time to time make in 
relation to the due preservation thereof, and the convenient 
inspection of the same. 

LITI. Caveats against the grant of probates or administra- 
tions may be lodged in the principal registry or in any district 
rogistry, aud (subject to any rules or orders under this act) the 
practice and procedure under such caveats in the court of pro- 
bate shall, as near as may be, correspond with the practice 
and procedure under caveats now in use in the prerogative 
court of Canterbury; and immediately upon a caveat being 
lodged in any district registry, the district registrar shall send 
a copy thereof to the registrars to be entered among the 
caveats in the principal registry; and immediately upon a 
caveat being entered in the principal registry, notice thereof 
shall be given to the district registrar of tho district, if any, 
in which it is alleged the deceased resided at the time of his 
decease, and to any other district registrar to whom it may 
appear to the registrar of the principal registry expedient to 
transmit the same. 

LY. On a decree being made by a judge of a county court 
for the grant or revocation of a probate or administration in 
any such cause, the registrar of the county court shall trans- 
mit to the district registrar of the district in which it shall 
have been sworn that the deceased had at the time of his 
decease his fixed place of abode, a certificate under the seal 
of the county court of such decree having been made, and 
thereupon on the application of the party or parties in favour 
of whom such decree shall have been made, a probate or 
administration in compliance with such decree shall be issued 
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from such district registry ; or, as the case may require, the 
pee or letters of administration theretofore granted shall 

e recalled or varied by the district registrar according to the 
effect of such decree. 

LVI. The judge of any county court before whom any dis- 
puted question shall be raised relating to matters and causes 
testamentary under this act shall, subject to the rules and 
orders under this act, have all tho jurisdiction, power, and 
authority to decide the same and enforce judgment therein, 
and to enforce orders in relation thereto, as if the same had 
been an ordinary action in the county court. 

LVII. The affidavit as to the place of abode and state of 
the property of a testator or intestate which is to give con- 
tentious jurisdiction to the judge of a county court under the 
previous provisions shall, except as hereinafter provided, be 
conclusive for the purpose of authorizing the exercise of such 
jurisdiction, and the grant or revocation of probate or admi- 
nistration in compliance with the decree of such judge; and no 
such grant of probate or administration shall be liable to be 
recalled, revoked, or otherwise impeached by reason that the 
testator or intestate had no fixed place of abode within the 
jurisdiction of such judgo or within any of the said districts 
at the time of his death, or by reason that the personal estato 
sworn to be under the value of two hundred pounds did in 
fact amount to or exceed that value, or that the value of the 
real estate of or to which the deceased was seised or entitled 
beneficially at the time of his death amounted to or exceeded 
three hundred pounds: provided, that where it shall be shown 
to the judge of a county court before whom any matter is 
pending under this act that the place of abode or state of the 
property of the testator or intestate in respect of whose will or 
estate he may have becn applied to for grant or revocation of 
probate or administration has not been correctly stated in the 
affidavit, and if correctly stated, would not have authorized 
him to exercise such contentious jurisdiction, he shall stay all 
further proceedings in his court in the matter, leaving any 
party to apply to the court of probato for such grant or revo- 
cation, and making such order as to the costs of the proceed- 
ings before him as he may think just. 

LVIII. Any party who shall be dissatisfied with the deter- 
mination of the judge of the county court in point of law, or 


upon the admission or rejection of any evidence in any matter °° 


or cause under this act, may appeal from the same to the 
court of probate in such manner and subject to such regula- 
tions as may be provided by the rules and orders to be made 
under this act, and the decision of the court of probate on 
such appeal shall be final. 
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probate or administration to any district registry, or a 
any county court, but in every case such application may be 
made through the principal registry of the court of probate 
wherever the testator or intestate may at the time of his death 
have had his fixed place of abode: provided, that where in 
any contentious matter arising out of any such application it 
is shown to the court of probate that the state of the property 
and place of abode of the deceased were such as to give con- 
tentious jurisdiction to the judge of a county court, the court 
of probate may send the cause to such county court, and the 
judge thereof shall proceed therein as if such application and 
cause had been made to and arisen in his court in the first 
instance. 

LX. For regulating the procedure and practice of the 
county courts, and the judges, registrars, and officers thereof 
in relation to their jurisdiction and proceedings under this act, 
rules and orders may be from time to time framed, amended, 
and certified by the county court judges appointed for the 
time being to frame rules and orders for regulating the prac- 
tice of the county courts under the act of the session holden 
in tho nincteenth and twentieth years of her majesty, chapter 
one hundred and eight, and shall be subject to be allowed or 
disallowed or altered, and shall be in force from the day 
named for that purpose by the lord chancellor, as in the said 
act is provided in relation to other rules and orders regulating 
the practice of the same courts; and for establishing rules 
and orders to be in force when this act comes into operation, 
the power given by this enactment shall be exercised as soon 
as conveniently may be aftor the passing of this act. 

LXI. Where proceedings are taken under this act for 
proving a will in solemn form, or for revoking the probate 
of a will, on the ground of the invalidity thereof, or where 
in any other contentious cause or matter under this act the 
validity of a will is disputed, unless in the several cases afore- 
said, the will affects only personal estate, the heir-at-law, 
devisees, and other persons having or pretending interest in 
the real estate affected by the will shall, subject to the pro- 
visions of this act, and to the rules and orders under this act, 
be cited to see proceedings, or otherwise summoned in like 
manner as the next of kin or others having or pretending 
interest in the personal estate affected by a will should be 
cited or summoned, and may be permitted to become parties, 
or intervene for their respective interests in such real estate, 
subject to such rules and orders, and to the discretion of the 
court. 

LXII. Where probate of such will is granted after such 
proof in solemn form, or where the validity of the will is 
otherwise declared by the decree or order in such contentious 
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cause or matter as aforesaid, the probate, decree, or order validity 
respectively shall enure for the benefit of all persons interested otherwise 
in the real estate affected by such will, and the probate copy decided on, 
of such will, or the letters of administration with such will ie piealih 
annexed, or a copy thereof respectively, stamped with the seal be binding on 
of her majesty’s court of probate, shall in all courts and in all the persons 
suits and proceedings affecting real estate, of whatever tenure interested in 
(save proceedings by way of appeal under this act, or for the 2p some 
revocation of such probate or administration), be received as ~ ow 
conclusive evidence of the validity and contents of such will, 

in like manner as a probate is received in evidence in matters 

relating to the personal cstate; and where probate is refused 

or revoked, on the ground of the invalidity of the will, or the 

invalidity of the will is otherwise declared by decree or order 

under this act, such decree or order shall enure for the benefit 

of the heir-at-law or other persons against whose interest in 

real estate such will might operate, and such will shall not be 

received in evidence in any suit or proceeding in relation to 

real estate, save in any proceeding by way of appeal from 

such decrees or orders. 

LXIII. Nothing herein contained shall make it necessary Heir in cer- 
to cite the heir-at-law or othor persons having or pretending tain cases not 
interest in the real estate of a deceased person, unless it is t be cited, 
shown to the court and the court is satisfied that the deceased seed =o 
was at the time of his decease seised of or entitled to or had th, alfeotad hig 
power to appoint by will some real estate beneficially, or in probate. 
any case where the will propounded or of which the validity 
is in question, would not in the opinion of the court, though 
established as to personalty, affect real estate, but in every 
such case, and in any other case in which the court may, with 
reference to the circumstances of the property of the deceased 
or otherwise, think fit, the court may proceed without citing 
the heir or other persons interested in real estate, provided 
that the probate, decree, or order of the court shall not in any 
case affect the heir or any person in respect of his interest in 
real estate unless such heir or person has been cited or made 
party to the proceedings, or derives title under or through a 
person so cited or made party. 

LXIV. In any action at law or suit in equity, where, ac- Probate or 
cording to the existing law, it would bo necessary to produce office copy to 
and prove an original will in order to establish a devise or . Ar of 
other testamentary disposition of or affecting real estate, it gyit, teat 
shall be lawful for the party intending to establish in proof ing real 
such devise or other testamentary disposition to give to the estate, save 
opposite party, ten days at least before the trial or other pro- heh coe F 
ceeding in which the said proof shall be intended to be vill “ied a a 
adduced, notice that he intends at the said trial or other pro- issue, : 
ceeding to give in evidence as proof of the devise or other 
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testamentary disposition the probate of the said will or the 
letters of administration with the will annexed, or a copy 
thereof stamped with any seal of the court of probate: and in 
every such case such probate or letters of administration, or 
copy thereof respectively, stamped as aforesaid, shall be suffi- 
cient evidence of such will and of its validity and contents, 
notwithstanding the same may not have been proved in solemn 
form, or have been otherwise declared valid in a contentious 
cause or matter, as herein provided, unless the party receiving 
such notice shall, within four days after such receipt, give 
notice that he disputes the validity of such devise or other 
testamentary disposition. 

LXY. In every case in which, in any such action or suit, 
the original will shall be produced and proved, it shall be lawful 
for the court or judge before whom such evidence shall be 
abe to direct by which of the parties the costs thereof shall 

e paid. 

LXVI. There shall be one place of deposit under the control 
of the court of probate, at such place in London or Middlesex 
as her majesty may by order in council direct, in which all 
the original wills brought into the court or of which probate 
or administration with the will annexed is granted under this 
act in the principal registry thereof, and copies of all wills the 
originals whereof are to be preserved in the district registries, 
and such other documents ag the court may direct, shall be 
deposited and preserved, and may be inspected under the 
control of the court and subject to the rules and orders under 
this act. 

LXVII. The judge shall cause to be made from time to time 
in the principal registry of the court of probate calendars of the 
grants of probate and administration in the principal registry, 
and in the several district registries of the court, for such 
periods as the judge may think fit, each such calendar to con- 
tain a note of every probate or administration with the will 
annexed granted within the period therein specified, and also 
a note of every other administration granted within the same 
period, such respective notes setting forth the dates of such 
grants, the registry in which the grants were made, the names 
of the testators and intestates, the place and time of death, the 
names and descriptions of the executors and administrators, 
and the value of the effects; and the calendars to be so mado 
shall be printed as the same are from time to time completed. 

LXVIII. The registrars shall cause a printed copy of every 
calendar to be transmitted through the post or otherwise to 
each of the district registries, and to the office of her majesty’s 
prerogative in Dublin, the office of the commissary of the 
county of Midlothian in Edinburgh, and such other offices, if 
any, as the court of probate shall from time to time by rule or 
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order direct; and every printed copy of a calendar so trans- 
mitted as aforesaid shall be kept in the registry or office to 
which it is transmitted, and may be inspected by any person 
on payment of a fee of one shilling for each search, without 
reference to the number of calendars inspected. 

LXIX. An official copy of the whole or any part of a will, Official copy 
or an official certificate of the grant of any letters of adminis- oe rt 
tration, may be obtained from the registry or district registry He far 
where the will has been proved or the administration granted, obtained. 
on the payment of such fees as shall be fixed for the same by 
the rules and orders under this act. 

LXX. Pending any suit touching the validity of the will of Administra- 
any deceased person, or for obtaining, recalling, or revoking tion pendente 
any probate or any grant of administration, the court of pro- 
bate may appoint an administrator of the personal estate of Vege 
such deceased person; and the administrator so appointed pyrate det 
shall have all the rights and powers of a general adminis- 198," «, 22.) 
trator, other than the right of distributing the residue of such 
personal estate; and every such administrator shall be sub- 
ject to the immediate control of the court, and act under its 
direction. 

LXXI. It shall be lawful for the court of probate to ap- Receiver of 
point any administrator appointed as aforesaid or any other real estate 
person to be receiver of tho real estate of any deceased person Peudente lite. 
pending any suit in the court touching the validity of any [Amended by 
will of such deceased person by which his real estate may be Pris , 
affected, and such receiver shall have such power to receive 1353" , 21.) 
all rents and profits of such real estate, and such powers of 
letting and managing such real estate, as the court may 
direct. 

LXXII. The court of probate may direct that administrators Remuneration 
and receivers appointed pending suits involving matters and seacraper ahs 
causes testamentary shall receive out of the personal and real j° Pepeente 
estate of the deceased such reasonable remuneration as the receivers. 
court think fit. 

LXXIII. Where a person has died or shall die wholly Power as to 
intestate as to his personal estate, or leaving a will affecting #ppointment 
personal estate, but without having appointed an executor ji 
thereof willing and competent to take probate, or where the 
executor shall at the time of the death of such person be resi- 
dent out of the united kingdom of Great Britain and Ireland, 
and it shall appear to the court to be necessary or convenient 
in any such case, by reason of the insolvency of the estate of 
the deceased, or other special circumstances, to appoint some 
person to be the administrator of the personal estate of the 
deceased, or of any part of such personal estate, other than 
the person who if this act had not been passed would by law 
have been entitled to a grant of administration of such per- 
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sonal estate, it shall not be obligatory upon the court to grant 
administration of the personal estate of such deceased person 
to the person who if this act had not passed would by law 
have been entitled to a grant thereof, but it shall be lawful 
for the court, in its discretion, to appoint such person as the 
court shall think fit to be such administrator upon his giving 
such security (if any) as the court shall direct, and every 
such administration may be limited as the court shall 
think fit. 

LXXIYV. The provisions of an act passed in the thirty- 
eighth year of his late majesty king George the third, chapter 
eighty-seven, shall apply (in like manner) to all cases where 
letters of administration have been granted, and the person 
to whom such administration shall have been granted shall be 
out of the jurisdiction of her majesty’s courts of law and 
equity. 

LXXY. After any grant of administration, no person shall 
have power to sue or prosecute any suit, or otherwise act as 
executor of the deccased, as to the personal estate comprised 
in or affected by such grant of administration, until such 
administration shall have been recalled or revoked. 

LXXVI. Where before the revocation of any temporary 
administration any proceedings at law or in equity have been 
commenced by or against any administrator so appointed, the 
court in which such proceedings are pending may order that a 
suggestion be made upon the record of the revocation of such 
administration, and of the grant of probate or administration 
which shall have been made consequent thereupon, and that 
the proceedings shall be continued in the name of the new 
executor or administrator, in like manner as if the proceeding 
had been originally commenced by or against such new exe- 
cutor or administrator, but subject to such conditions and 
variations, if any, as such court may direct. 

LXXVII. Where any probate or administration is revoked 
under this act, all payments bond fide made to any executor 
or administrator under such probate or administration, before 
the revocation thereof, shall be a legal discharge to the person 
making the same; and the executor or administrator who 
shall have acted under any such revoked probate or adminis- 
tration may retain and reimburse himself in respect of any 
payments made by him which the person to whom probate 
or administration shall be afterwards granted might have 
lawfully made. 

LXXVIII. All persons and corporations making or permit- 
ting to be made any payment or transfer bond fide, upon any 
probate or letters of administration granted in respect of the 
estate of any deceased person under the authority of this act, 
shall be indemnified and protected in so doing, notwithstand- 
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ing any defect or circumstance whatsoever affecting the validity to be indem- 
of such probate or letters of administration. uified, 

LXXIX. Where any person, after the commencement of Rights of an 
this act, renounces probate of the will of which he is appointed executor re- 
executor or one of the executors, the rights of such person in joo 4) 8 BO 
respect of the executorship shall wholly cease, and the repre- as if he hed 
sentation to the testator and the administration of his eftects not been 
shall and may, without any further renunciation, go, devolve named in the 
and be committed in like manner as if such person had not 
been appointed executor. [Amended by 

LXXX. So much of an act passed in the twenty-first year Pies ; 
of king Henry the eighth, chapter five, and of an act passed ig59 » », 16] 
in the twenty-second and twenty-third years of king Charles gyretias to ad- 
the second, chapter ten, and of an act passed in the first year ministration 
of king James the second, chapter seventeen, as requires any bonds. 
surety, bond or other security to be taken from a person to 
whom administration shall be committed, shall be repealed. 

LXXXI. Every person to whom any grant of administra- Persons to 
tion shall be committed shall give bond to the judge of the whom grant 
court of probate to enure for the bencfit of the judgo for the : see 
time being, and, if the court of probate or (in the case of a eae 
grant from the district registry) the district registrar shall shall give 
require, with one or more surety or sureties, conditioned for bond. 
duly collecting, getting in and administering the personal 
estate of the deceased, which bond shall be in such form as 
the judge shall from time to time by any general or special 
order direct; provided that it shall not be necessary for the 
solicitor for the affairs of the treasury or the solicitor of the 
duchy of Lancastor applying for or obtaining administration 
to the use or benefit of her majesty to give any such bond as 
aforesaid. 

LXXXII. Such bond shall be in a penalty of double the Penalty on 
amount under which the estate and effects of the deceased bond. 
shall be sworn, unless the court or district registrar, as the 
case may be, shall in any case think fit to direct the same to 
be reduced, in which case it shall be lawful for the court or 
district registrar so to do, and the court or district registrar 
may also direct that more bonds than one shall be given, so 
as to limit the liability of any surety to such amount as the 
court or district registrar shall think reasonable. 

LXXXIII. The court may, on application made on motion Power of 
or petition in a summary way, and on being satisfied that the court to 
condition of any such bond has been broken, order one of the #8” bond. 
registrars of the court to assign the same to some person, to 
be named in such order, and such person, his executors or 
administrators, shall thereupon be entitled to sue on the said 
bond, in his own name, both at law and in equity, as if the 
same had been originally given to him instead of to the judge 
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of the court, and shall be entitled to recover thereon as trustee 
for all persons interested the full amount recoverable in re- 
spect of any breach of the condition of the said bond. 
LXXXVI. All grants of probates and administrations made 
before the commencement of this act, which may be void or 
voidable by reason only that the courts from which respectively 


- the samo were obtained had not jurisdiction to make such 


grants, shall be as valid as if the same had been obtained 
from courts entitled to make such grants: provided that any 
such grants of probate or administration shall not be made 
valid by this act when the same shall before the commence- 
ment of this act have been revoked or determined by any 
court of competent jurisdiction to havo been void; nor shall 
this act prejudice or affect any proceedings pending at the 
time of the passing of this act in which the validity of any 
such probate or administration shall bo in question: if the 
result of such proceedings shall be to invalidate the same, 
such probate or administration shall not be rendered valid by 
this act; and if such proceedings abate or become defective 
by reason of the death of any party, any person who but for 
this act would have any right by reason of the invalidity of 
such probate or administration shall retain such right, and 
may commence proceedings for enforcing the same within six 
calendar months after the death of such party. 

LXXXVIL. Legal grants of probate and administration 
made before the commencement of this act, and grants of 
probate and administration made logal by this act, shall have 
the same force and effect as if they had been granted under 
this act, but in every such case there shall be due and pay- 
able to her majesty such further stamp duty, if any, as would 
have been chargeable on any probato or administration which 
but for this act would or ought to have been obtained in re- 
spect of the personal estate not covered by the grant; and 
all inventories and accounts in respect thereof shall be return- 
able to the court of chancery, and all bonds taken in respect 
thereof may be enforced by or under the authority of the 
court of chancery, at the discretion of the court. 

LXXXVIII. Provided that where any probate or adminis- 
tration has been granted before the commencement of this 
act, and the deceased had personal estate in England not 
within the limits of the jurisdiction of the court by which the 
probate or administration was granted, or otherwise not within 
the operation of the grant, it shall be lawful for the court of 
probate to grant probate or administration only in respect 
of such personal estate not covered by any former probate or 
administration, and such grant may be limited accordingly. 

LXXXIX. The acting judge and registrar of every court, 
and other person now having jurisdiction to grant probate or 
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administration, and every person having the custody of the courts and 
documents and papers of or belonging to such court or person, others to 
shall, upon receiving a requisition for that purpose, under the aoe 7 
seal of the court of probate, from a registrar, and at the time j). romiiey. 
and in the manner mentioned in such requisition, transmit to [Amended by 
the court of probate, or to such other place as in such requi- * Court of 
sition shall be specified, all records, wills, grants, probates, Probate Act, 
letters of administration, administration bonds, notes of ad- 1858,’ ss. 27 
ministration, court books, calendars, deeds, processes, acts, and 37. 
proceedings, writs, documents aud every other instrument 

relating exclusively or principally to matters or causes testa- 

mentary, to be deposited and arranged in the registry of each 

district or in the principal registry, as the case may require, 

so as to be easy of reference, under the control and direction 

of the court. 

XC. No judge, registrar or other porson who shall wilfully Penalty for 
refuse or neglect so to transmit such records, wills, grants, default. 
probates, letters of administration, administration bonds, notes 
of administration, court bovks, calendars, deeds, processes, 
acts, proceedings, writs, documents or any other instrument 
relating to matters or causes testamentary, shall be entitled 
to any compensation under this act, and every judge, regis- 
trar or other person so refusing or neglecting shall be liable 
to a penalty of one hundred pounds, to be sued for and 
recovered, together with full costs of suit, in any of her 
majesty’s superior courts, by the registrars. 

XCI1. One or more safe and convenient depository or depo- As to deposi- 
sitories shall be provided, under the control and directions of torics for safe 
the court of probate, for all such wills of living persons as ee ae 
shall be deposited therein for safo custody; and all persons persons, 
may deposit their wills in such depository upon payment of 
such fees and under such regulations as the judge shall from 
time to time by any order direct. 

XCII. Nothing in this act contained shall affect the stamp This act not 
duties now by law payable upon probates and administrations; * #fect the 
and all the clauses, provisions, rules, regulations, and direc- cece oeieeh 
tions contained in any act of parliament relating to the said aad adminis- 
duties, and to wills, probates of wills, and letters of adminis- trations. 
tration, for securing the said duties, not superseded by or 
inconsistent with the express provisions of this act, shall be 
in full force, and shall be observed, applied, and put in exe- 
cution for securing the duties payable on probates of wills 
and letters of administration granted under this act, as if such 
duties had been granted by this act, and the said clauses, 
provisions, rules and regulations relating thereto were herein 
repeated and specially enacted. 

XCIII. The registrars of the court of probate shall, within The registrars 
such period as the judge shall direct after probate of any will to deliver 
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or letters of administration shall have been granted, deliver or 
cause to be delivered to the commissioners of inland revenue, 
or their proper officer, the following documents respectively ; 
that is to say, in the case of a probate or administration with 
a will annexed a copy of the will and the original affidavit, 
and in the case of letters of administration without a will 


‘annexed such orignal affidavit, and in every case of letters 


of administration a copy or extract thereof, and in every case 
such certificate or note of the grant as the said commissioners 
may require. 

XCIV. Whereas by an act passed in the fifty-third year of 
king George the third, chapter one hundred and twenty- 
seven, it is enacted, that if any proctor of any ecclesiastical 
court shall act as such, or permit his name to be used in any 
suit appertaining to the office of a proctor, or in obtaining 
probates of wills or letters of administration, for or on account 
or for the profit or benefit of any person not entitled to act as 
a proctor, or shall permit any such person to participate in 
such profit or benefit, such proctor shall be subject to certain 
penalties therein mentioned; and it is also therein further 
enacted, that if any person shall, in his own name or in that 
of any other person, do or perform any act whatever belong- 
ing to the office of a proctor in consideration of any gain, fee 
or reward, or with a view to participate in the benefit to be 
derived from the office, functions or practice of a proctor, 
without being admitted’ and enrolled, every such person shall 
be subject to certain other penalties therein mentioned : be it 
enacted, nothing in the said act contained shall prevent any 
proctor of the court of probate from acting as agent of any 
attorney or solicitor in relation to any matter testamentary, or 
from allowing him to participate in the profits of and incident 
thereto. 

XCY. The lord chancellor, with such assistance as is herein- 
before provided as to rules and orders to be made in pursu- 
ance of this act, shall, as soon as conveniently may be after 
the passing of this act, fix a table or tables of fees to be taken 
by the officers of the court of probate, and the proctors, soli- 
citors and attornies practising therein, including the district 
registrars, and the proctors, solicitors and attornies practising 
in district registries, and of fees to be taken by the officers of 
the county courts in respect of business under this act, and of 
fees to be payable in respect of searches, inspection, and 
printed and other copies of and extracts from records, wills 
and other documents in the custody or under the control of 
the court of probate, and the judge of the court of probate, 
with such concurrence as is hereinbefore provided in respect 
of the amendment of rules and orders, is hereby empowered, 
from time to time after this act shall come into operation, to 
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add to, reduce, alter or amend such table or tables of fees, as 
he may see fit: provided that such tables of fees and every 
alteration of the same, except so far as respects the fees which 
are to be taken by district registrars, proctors and others, for 
their own remuneration and to their own use, shall be sub- 
ject to the approval of the commissioners of her majesty’s 
treasury: and every such table of fees, and every addition, 
reduction, alteration or amendment to, in, or of the same, 
shall be published in the London Gazette; and no other fees 
than those specified and allowed in such tables of fees shall 
be demanded or taken by such officers and proctors, solicitors 
and attornies. 

XCOVI. The bill of any proctor, attorney or solicitor, for 
any fees, charges or disbursements in respect of any business 
transacted in the court of probate, whether contentious or 
otherwise, or any matters counected therewith, shall, as well 
between proctor or attorney or solicitor and client as between 
party and party, be subject to taxation by any one of the 
registrars of the said court, and the mode in which any such 
bill shall be referred for taxation, and by whom the costs of 
taxation shall be paid, shall be regulated by the rules and 
orders to be made under this act, and the certificate of the 
registrar of the amount at which such bill is taxed shall be 
subject to appeal to the judge of the said court. 

XCVII. None of the fees payable to the officers of the 
court of probate, or of any county court, in respect of business 
under this act, except the fees of the district registrars (which 
are to be taken as their remuneration, and for their own use), 
the fees of proctors, solicitors and attornies, and such fees as 
may be authorized to be taken for their own use by surrogates 
and commissioners for administering oaths, shall be received 
in money, but every such fee shall be collected and received 
by a stamp denoting the amount of the fee which otherwise 
would be payable. 

XOIX. No document which, under this act, and any table 
of fees for the time being in force under this act, ought to have 
a stamp in respect of such fee impressed theroon or affixed 
thereto, shall be received or filed or be used in relation to any 
proceeding in the court of probate, or be of any validity for any 
purpose whatsoever, unless or until the same shall have the 
proper stamp impressed thoreon or affixed thereto; provided 
that if at any time it shall appear that any such document has 
through mistake or inadvertence been received or filed, or used 
without having such stamp impressed thereon, or affixed there- 
to, it shall be lawful for the judge of the court of probate, if he 
think fit, to order that such stamp shall be impressed thereon or 
affixed thereto, and thereupon, when a stamp shall have been 
impressed on such document or affixed thereto in compliance 
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with any such order, such document and every proceeding in 
reference thereto shall be as valid and effectual as if such 
stamp had been impressed thereon or affixed thereto in the 
first instance. 

C. If any officer of the court of probate, or any other person 
employed under this act, shall do or commit or connive at any 
fraudulent act or practice in relation to any stamp to be used 
under the provisions of this act, or to any fee or sum of money 
to be collected, or which ought to be collected, by means of 
any such stamp, or if any such officer or person shall be guilty 
of any wilful act, neglect or omission whereby any fee or money 
which ought to be collected by means of a stamp under this 
act shall be lost, or the payment thereof evaded, every such 
officer or person so offending shall be dismissed from his office 
or employment if the judge of the court of probate shall think 
fit so to order. 

CI. The salary of the judge of the court of probate, and any 
retiring annuity granted to a judge of the court of probate 
under this act, and all compensations payable under this act, 
shall be charged on and payable out of the consolidated fund 
of the united kingdom. 

CII. It shall be lawful for the commissioners of hor majosty’s 
treasury, out of such monies as may be provided and appro- 
priated by parliament for the purpose, to cause to be paid all 
salaries payable to the registrars, clerks and other officers 
under this act, and all necessary expenses of the court of pro- 
bate and its registries, and other expenses which may be in- 
curred in carrying the provisions of this act into effect (except 
such salary, retiring annuity and compensations as are herein- 
before charged on the said consolidated fund), 

CX. There shall be a clerk or so many clerks in each dis- 
trict registry, and there shall be paid to such clerk or clerks 
such salary or respective salaries, as the judge of the court, 
with the sanction of the commissioners of .her majesty’s trea- 
sury, may from time to time think fit to direct; and it shall 
be lawful for such judge to prescribe from time to time the 
qualifications which shall be possessed by persons appointed 
to be clerks in such district registries, and generally to regu- 
late the establishment of such district registries with reference 
to the duties to be performed therein ; and the clerk or clerks 
in each district registry shall be appointed by the district 
registrar, with the approval of the judge; and every such 
clerk may be removed by such judge, or by the district re- 
gistrar with the approval of the judge. 

CXI. Each district registrar shall, out of the fees taken 
by him in respect of the business in his respéctive district 
registry, pay the salary or salaries of the clerk or clerks in 
such registry, and the residue of such fees shall be retained 
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by such district registrar to his own use; and every district 
registrar shall keep an account of all fees so taken by him as 
aforesaid, and shall within one month after the end of each 
year render to the commissioners of her majesty’s treasury a 
faithful account in writing of all such fees received by him 
during such year: provided that it shall be lawful for the 
commissioners of her majesty’s treasury, at any time after the 
commencement of this act, to order that the district registrars 
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instead of fees, and to fix the salaries to be payable to them 
respectively ; and thereupon all fees payable to the district 
registrars so ordered to be paid by salaries shall be accounted 
for and paid into the exchequer at such times and under such 
regulations as the commissioners of her majesty’s treasury 
shall direct, and shall be carried to and form part of the con- 
solidated fund of the united kingdom, and the salaries of such 
district registrars and of their clerks shall be paid out of such 
‘monies as shall be provided by parliament for that purpose, 
and no such district registrar shall be decmed to have any 
claim to compensation on account of any diminution of his 
emoluments by reason of any such order. 

CXIII. That every person to whom any compensation shall 
be granted under this act shall at all times when called upon 
be lable to fill any public office or situation in England under 
the crown for which his previous services in any office abolished 
by this act may ronder him eligible; and that if he shall de- 
cline when called upon so to do to take upon himself such 
office or situation, and executo the duties thereof satisfactorily, 
being in a competent state of health, he shall forfeit his right 
to any compensation or allowancos which may have been 
granted to him in respect of such previous services. 

CXIV. The commissioners of her majesty’s treasury shall 
cause to be prepared in each year ending December thirty- 
one a return of all fees and monies levied in such year under 
the authority of this act; also a return of the annual salaries 
of the judge of the said court of probate, and of the regis- 
trars, deputy registrars, clerks and all others holding offices 
either in London or in the country districts, with an account 
of all the incidental expenses relating to the offices aforesaid, 
whether such salaries and expenses be defrayed out of fees or 
out of any other monies; also a return of all superannuations, 
pensions, annuities, retiring allowances and compensations 
made payable under this act in each year, stating the gross 
amount and the amount in detail of such charges: provided 
always, that all such returns aforesaid shall be presented to 
both houses of parliament on or before the thirty-first day of 
March in each year, if parliament is then sitting, and if par- 
liament is not sitting, then such returns shall be presented 
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within one month of the first meeting of parliament after the 
thirty-first day of March in each year: provided also, that 
every district registrar shall keep an account of all fees so 
taken by him as aforesaid, and shall within one month after 
the end of each year render to the commissioners of her 


-majesty’s treasury a faithful account in writing of all such 
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fees received by him during such year. 

CXYV. The judge of the court if a privy councillor shall be 
a member of the judicial committee of the privy council. 

CXVIII. It shall be lawful for the commissioners of her 
majesty’s treasury, out of such monies as may be provided 
and appropriated by parliament for that purpose, to cause to 
be purchased, erected, hired or otherwise provided such offices 
and buildings as may be suitable for the district registries and 
depository or depositories for wills, and such buildings, if any, 
as may be necessary for the court and principal registry, in 
addition to the building by this act vested in tho said regis- 
trars, or after the determination of their interest in such 
building. 

CXIX. All rules and orders to be made under this act con- 
cerning procedure and practice, and the table of fees to be 
fixed under this act, and all alterations thereof to be from 
time to time made shall be laid before both houses of parlia- 
ment within one month after the making thereof if parliament 
be then sitting, or if parliament be not then sitting, within 
one month after the commencement of the then next session 
of parliament. 
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SCHEDULE (A). 
Districts and Places of District Registries throughout England and Wales. 








* tant Places of District 
Districts. Registries. 

County of Northumberland(2) ..  .. — ..| Newcastle-on-Tyne. 
County of Durham ., ..| Durham, 
Counties of Cumberland and Westmoreland | Carliale. 
West Riding of the county of York a .| Wakefield. 
North Riding ditto .. 
Kast Riding ditto (4), including the city of York § | York. 

and Ainst 
County of Taner except the hundred of Sal-| Lancaster. 

ford and West Derby and the city of Man- 

chester. 
City of Manchester and hundred of Salford .| Manchester. 
Hundred of West Derby in Lancashire .| Liverpool. 
County of Chester (c) .. ss »» +e] Chester. 
Counties of Carnarvon and Anglesea ie ..| Bangor. 
Counties of Flint, aah and Merioneth ..| St. Asaph. 
County of Derby... ‘ . _ ee| Derby. 
County of Notinghan (a). .. «| Nottingham. 
Counties of Leicester ard Rutland., .. _..| Leicester. 
County of Lincoln (e).. Mae. ay .| Lincoln. 
Counties of Salop and Montgomery ve Shrewsbury. 
Northern division of Northampton, and counties Peterborough. 

of Huntingdon and Cambridge (/). 
County of Norfolk (7) Norwich. 
Eastern division of the county of Suffolk and Ipswich. 


north division of the county of Essex. 
Western division of the county of Suffolk., ..{ Bury 8t. Edmunds. 
County of Bedford and southern division of Northampton. 

Northamptonshire (h). 


County of Warwick (+) .| Birmingham. 


County of Stafford (4 os owe owe we | Lichfield. 
Counties of Radnor, Brecknock and Hereford ..| Hereford. 
Counties of Cardigan, Carmarthen (/) and Pem-| Carmarthen. 


broke (m), with the deaneries of Kast and West 
Gower, in the county of Glamorgan. 


(a) Including the towns and counties of Newcastle-on-Tyne and Ber- 
wick-upon-'T weed. 
6) Including the town and county of Kingston-on-Hull. 
¢) Including the city of Chester. 
(2) Including the town of Nottingham. 
é) Including the city of Lincoln. 
Including the University of Cambridge. 
g) Including the city of Norwich. 
h) Including the town of Northampton. 
) Including the city of Coventry. 
1) Tacludine the city of Lichfield. 
(2) Including the town of Carmarthen. 
(m) Including the town of Haverfordwest. 


00 
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pigs Places of District 


Registries, 





-Counties of Glamorgan (with the exception of the| Llandaff. 


deaneries of Hast and West Gower), and Mon- 


mouth. 
County of Worcester(m) 1. 10 ve soo Worcester. 
County of Gloucester (0), except the present Bristol) Gloucester. 
County Court district, 


Bristol and Bath present County Court district ..| Bristol. 
Counties of Oxford (p), Berks, Bucks ., — ,.| Oxford. 
Eastern division of the county of Somerset, except] Wells. 
the present Bath County Court district, and the 
in Somersetshire of the present Bristol 


ounty Court district. 
Western division of the county of Somerset _..| Taunton. 
County of Devon (7)... .. « os eel Exeter. 


County of Cornwall ., =... us Sve | Bodmin. 
County of Wilts =... uu ve we ~~ we | Salisbury. 
County of Dorset(r).. 4. ss +e  «s| Blandford. 
County of Hants(s) .. 4. se ~~ sve ~~ | Winchester. 
Eastern division of the county of Sussex (¢) —_,.| Lewes. 
Western division of the county of Sussex..  ,.| Chichester. 
East division of the county of Kent(w) ., — ..| Canterbury. 


The divisions of counties referred to in the schedule are the divisions of 
the same counties described for election purposes in the act of the second 
and third years of King William the Fourth, chapter sixty-four; and 
the cities and towns herein referred to are to be taken to include the 
counties of such cities and towns as are counties of themselves. 





(n) Including the city of Worcester. 

0) Including the city of Gloucester, 

p) Including the University of Oxford. 

(7) Including the city of Exeter. 

r) Including the town of Poole. 

i Including the town of pan han and Isle of Wight. 

(t) Including such of the Cinque Ports and their dependencies as are 
locally situate in the county of Sussex. 

(u) Including the city of Canterbury and such of the Cinque Ports and 
their dependencies as are locally situate in the county of Kent. 





SCHEDULE (B). 
Annual : 
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COURT OF PROBATE ACT, 1858, 


21 & 22 Victoria, c. 95. 


An Act to amend the Act of the Twentieth and Twenty-first 
Victoria, Chapter Seventy-seven. [2nd August, 1858.] 


‘Wuerzas in the last session of parliament an act was passed, 20 & 21 Vict. 
intituled ‘An Act to amend the ae relating to Probates and ©. 77. 
Letters of Administration in England,’ hereinafter designated 

‘The Court of Probate Act:’ and whereas it is expedient to 

amend the same;”’ be it therefore enacted as follows: 

I. It shall be lawful for the judge of the High Court of The judge of 
Admiralty to sit in open court or in chambors for the judge the High 
of her Majesty’s Court of Probate, and it shall be lawful for ctetlaeag 
the judge of her Majesty’s Court of Probate to sit in open ha fides of 
court or in chambers for the judge of the High Court of Ad- the Court of 
miralty ; and all orders, decrees or sentences, and other acts Probate may 
whatsoever, made, decreed, pronounced or done by either of Sit for cach 
the judges aforesaid acting for the other shall, in the court °°" 
books, be stated to have been made, decreed, pronounced or 
done by such judge sitting and acting on behalf of such other 
judge; and such orders, decrees, sentences and other acts so 
made, decreed, pronounced or done shall have the same force 
and validity in law as if they had been made, decreed, pro- 
nounced or done by the judge on whose behalf they purport 
to have been so made, decreed, pronounced or done. 

II. All serjeants and barristers-at-law shall be entitled Serjeants and 
from and after the passing of this act to practise in all causes barristers may 
and matters whatsoever in the Court of Probate. ere 

ITI. It shall be lawful for the judge of the Court of Probate prchsto, 
for the time being to sit in chambers for the despatch of such tho judge of 
part of the business of the said court as can in the opinion of tho Court of 
the said judge, with advantage to the suitors, be heard in Probato may 
chambers; and the times at which such sittings shall be held st 0 
shall from time to time be fixed by the judge: provided *hambers. 
always, that no question shall be heard in chambers which 
either party shall require to be heard in open court. 

IV. The commissioners of her majesty’s treasury shall from The treasury 
time to time provide chambers in which the judge of the to cause 
Court of Probate shall sit for the despatch of such business ean 
as aforesaid; and until such chambers are provided elsewhere ~” ; 
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the said judge shall sit in chambers in any room which he 
may find convenient for the purpose. 

V. The judge of the Court of Probate, when so sitting 
in chambers, shall have and exercise the same power and 
jurisdiction in respect of the business to be brought before 
him as if sitting in open court. 

VI. Whereas there are now three registrars only of the 
principal registry of the said court, that is to say, Augustus 
Frederic Bayford, the senior registrar; Charles John Middleton, 
the second registrar; and Edward Francis Jenner, the third 
registrar : and whereas the duties of the said principal registry 
cannot be efficiently discharged by three registrars: be it 
enacted, that it shall be lawful for the judge of the said court 
to appoint a fourth registrar for the principal registry of the 
said court, in addition to the three registrars appointed under 
“The Court of Probate Act ;” and from and after the appoint- 
ment of such fourth registrar there shall be paid to each of 
the said registrars the annual salary mentioned in the schedule 
to this act, in lieu of the salary provided by ‘The Court of 
Probate Act,” such salaries to be paid out of any monies 
provided by parliament for the purposes of the said act: pro- 
vided always, that nothing herein contained shall be construed 
to diminish the salary of any of the three registrars appointed 
before the passing of this act. 

VII. On the death, resignation or removal of any of the 
four registrars of the said principal registry, other than the 
junior registrar for the time being, the vacancy thereby occa- 
sioned shall be filled up by the registrar next in seniority to 
whom no sufficient objection shall be made to the satisfaction 
of the judge of the said court. 

VIII. Clerks having served five years in the principal 
registry of the Court of Probate shall be eligible to be 
appointed registrars or district registrars of the said court. 

IX. It shall be lawful for the judge of the Court of Probate 
to admit any person who at the time of the passing of ‘The 
Court of Probate Act” was articled to a proctor in Doctors’ 
Commons, or to a proctor belonging to any ecclesiastical court, 
so soon as he shall have served the full term for which he was 
articled, or within the period of one year therefrom, to be a 
proctor of her majesty’s Court of Probate, upon the payment 
of such fees as shall be fixed by the judge of the said court, 
with the sanction of the commissioners of her majesty’s 
treasury. 

X. Where it appears by affidavit to the satisfaction of a 
registrar of the principal registry that the testator or intestate 
in respect of whose estate a grant or revocation ‘of a grant of 
probate or letters of administration is applied for had at the 
time of his death his fixed place of abode in one of the districts 
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specified in schedule (A) to the said ‘Court of Probate Act,” 

and that the personal estate in respect of which such probate 

or letters of administration are to be or have been granted, 

exclusive of what the deceased may have been possessed of 

or entitled to as a trustee, and not beneficially, but without 

deducting anything on account of the debts due and owing 

from the deceased, was at the time of his death under the 

value of two hundred pounds, and that the decoased at the 

time of his death was not seised or entitled beneficially of or 

to any real estate of the value of three hundred pounds or 

upwards, the judge of the county court having jurisdiction in 

the place in which the deceased had at the time of his or her 

death a fixed place of abode shall have the contentious juris- 

diction and authority of the Court of Probate in respect of 

questions as to the grant and revocation of probate of the will 

or letters of administration of the effects of such deceased 

person, in case there be any contention in relation thereto. 
XI. Section fifty-four of the said ‘‘Court of Probate Act’? Sect. 54 of 

shall be and the same is hereby repealed. mr ai ae 
XII. The said “Court of Probate Act,” section fifty-nine, © ''7™Pe'™ 

shall, so far as the county courts or a judge thereof are con- as He a 

cerned, apply to an application for the revocation of a grant ¢ 77, to apply 

of probate or administration as well as to an application for to applica- 

any such grant. tions for 
XIII. The power and authority to make rules and orders for lea of 

regulating the proceedings of the county court shall extend 8™"* 

and be applicable to all proceedings in the county courts under cana 

this act, and also to framing a scale of costs and cherges to be .n4 orders and 

paid to counsel, proctors, solicitors and attornies, in respect of frame scales of 

proceedings in county courts, under the said ‘Court of Probate fees for the 

Act” or this act. county courts, 
XTYV. All non-contentious business pending in any eccle- Non-conten- 

siastical court at the time when ‘‘ The Court of Probate Act” tious business 

came into operation shall be deemed to have been transferred sepa yee 

to the Court of Probate, in the same way as all pending suits ticol daurk to 

were transferred to the said court under the said act, and all be trans- 

acts executed under the authority of any such ecclesiastical ferred. 

court with reference to such business which would have been 

valid if the authority of such court had not been abolished 

shall be valid, and all oaths and bonds sworn and executed in 

manner required by any such ecclesiastical court in reference 

to such business, prior to the eleventh day of January one 

thousand eight hundred and fifty-eight, shall continue to have 

and be deemed to have had the same force and effect in law 

as they would have had if sworn and executed in pursuance 

of the provisions of the said act or of this act. ee 
XV. Bonds given to any archbishop, bishop or other person ; une Fry, 

exercising testamentary jurisdiction in respect of grants of 1858, to eet 

main in force, 
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letters of administration made prior to the eleventh day of 
January, one thousand eight hundred and fifty-eight, or 
in respect of grants made in pursuance of ‘The Court of 
Probate Act”’ or of this act, whether taken under a com- 
mission or requisition executed before or after the said 
eleventh day of January, shall enure to the benefit of the 
judge of the Court of Probate, and, if necessary, shall be 
put in force in the same manner and subject to the same 
rules (so far as the same may be applicable to them) as if 
they had been given to the judge of the said court subse- 
quently to that day. 

XVI. Whenever an executor appointed in a will survives 
the testator, but dies without having taken probate, and when- 
ever an executor named in a will is cited to take probate, and 
does not appear to such citation, the right of such person in 
respect of the executorship shall wholly cease, and the repre- 
sentation to the testator and the administration of his effects 
shall and may, without any further renunciation, go, devolve 
and be committed in like manner as if such person had not 
been appointed executor. 

XVII. The judge of the Court of Probate shall have and 
exercise the same power of altering and amending grants of 
probate and letters of administration made before the eleventh 
day of January, one thousand eight hundred and fifty-eight, 
as any ecclesiastical court had and exercised in respect of 
such grants, 

XVIII. The provisions of an act passed in the thirty-eighth 
year of George the third, chapter eighty-seven, and of ‘‘The 
Court of Probate Act,” shall be extended to all executors and 
administrators residing out of the jurisdiction of her majesty’s 
courts of law and equity, whether it be or be not intended to 
institute proceedings in the Court of Chancery, and to all 
grants made before and subsequently to the passing of the 
last-mentioned act, and it shall be lawful to alter the language 
of the grant prescribed by the first-named statute so as to 
make it apply to grants made in the Court of Probate under 
the said last-mentioned act. 

XIX. From and after the decease of any person dying in- 
testate, and until letters of administration shall be granted in 
respect of his estate and effects, the personal estate and effects 
of such deceased person shall be vested in the judge of the 
Court of Probate for the time being, in the same manner and 
to the same extent as heretofore they vested in the ordinary. 

XX. Allsecond and subsequent grants of probate or letters 
of administration shall be made in the a registry, or 
in the district registry where the original will is registered, or 
the original grant of letters of administration has been made, 
or in the district registry to which the original will or a regis- 
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tered copy thereof, or the record of the original grant of ad- will or the 
ministration, have been transmitted, by virtue of a requisition original 
issued in pursuance of section eighty-nine of ‘The Court of mene cba 
Probate Act;”’ and for and in respect of such second or sub- azo deposited: 
sequent grants of probate or letters of administration to be 

made in a district registry, it shall not be requisite that it 

should appear by affidavit that the testator or intestate had a 

fixed place of abode within the district in which the applica- 

tion is made, 

XXT. It shall be lawful for the Court of Probate to require The Court of 
security by bond, in such form as by any rules and orders Probate may 
shall from time to time be directed, with or without sureties, Wee no 
from any receiver of the real estate of any deceased person receiver of 
appointed by the said court, under section seventy-one of real estate. 
“The Court of Probate Act;’’ and the court may, on applica- 
tion made on motion or in a summary way, order one of the 
registrars of the court to assign the same to some person to 
be named in such order; and such person, his executors or 
administrators shall thereupon be entitled to sue on the said 
security, or put the same in force in his or their own name or 
names, both at law and in equity, as if the same had been 
originally given to him instead of to the judge of the said 
court, and shall be entitled to recover thereon, as trustee for 
all persons interested, the full amount due in virtue thereof. 

XXII. All the provisions contained in “The Court of Administra- 
Probate Act,” respecting grants of administration pending tion pending 
suit, shall be deemed to apply to the case of appeals to the an spi 
house of lords under the said act. a 

: . + appeals. 

XXII. It shall be lawful for a registrar of the principal Rogistrar 
registry of the Court of Probate, and whether any suit or may issue 
other proceeding shall or shall not be pending in tho said subpoenas to 
court, to issue a subpoena requiring any person to produce Produce ‘ 
and bring into the principal or any district registry, or other- PAPE: %% 
wise, as in the said subpoena may be directed, any paper or 
writing being or purporting to be testamentary, which may 
be shown to be in the possession, within the power or under 
the control of such person ; and such person, upon being duly 
served with the anid subpoena, shall be bound to produce and 
bring in such paper or writing, and shall be subject to the 
like process of contempt in case of default as if he had been a 
party to a suit in the said court, and had been ordered by the 
judge of the Court of Probate to produce and bring in such 
paper or writing. 

V. The registrars of the principal registry shall be The registrars 
invested with and shall and may exercise with reference to , ioe acts 
proceedings in the Court of Probate the same power and gone by 
authority which surrogates of the judge of the Prerogative surrogates. 
Court of Canterbury could or might before the passing of 
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‘The Court of Probate Act” have exercised in chambers with 
reference to proceedings in the said prerogative court. 

XXY. Copies of wills required to be transmitted by a dis- 
trict registrar, and certified by him to be correct copies, under 
section fifty-one of ‘‘ The Court of Probate Act,” may be so 
certified and transmitted under a stamp provided by the dis- 


_ trict registrar for that purpose, and approved of by the judge 
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of the Court of Probate. 

XXVI. Certificates issued from the principal registry with 
reference to notices of applications transmitted from the dis- 
trict registrars under section forty-nine of “The Court of 
Probate Act” need not be made under the hand of a registrar 
of the principal registry, as required by the said act, but may 
be issued under a stamp provided for that purpose, and 
approved of by the judge of the Court of Probate. 

XXVII. Whereas doubts have been entertained whether a 
requisition can be issued under section eighty-nine of ‘The 
Court of Probate Act” for the transmission of one or more 
papers only, not being all the papers and documents in the 
custody of the person to whom any such requisition may be 
addressed: be it therefore enacted and declared, that the said 
section shall be construed to extend to all requisitions, whether 
for the transmission of one or of more records, wills, grants, 
probates, letters of administration, administration bonds, notes 
of administration, court books, calendars, deeds, processes, 
acts, proceedings, or other instruments relating exclusively or 
principally to matters and causes testamentary. 

XXVIII. The judge of the Court of Probate, atd the 
registrars of the principal registry thereof, shall respectively, 
in any case where an ecclesiastical or other court having 
testamentary jurisdiction had previously to the eleventh day 
of January, one thousand eight hundred and fifty-eight, made 
any order or decree in respect of costs, have the same power 
of taxing such costs, and enforcing payment thereof, or of 
otherwise carrying such order or decree into effect, as if the 
cause wherein such decree was made had been originally com- 
menced and prosecuted in the said Court of Probate: provided 
that in taxing any such costs, or any other costs incurred in 
causes depending in any such courts before the time aforesaid, 
all fees, charges and expenses shall be allowed which might 
have been legally made, charged and enforced according to 
the practice of the Prerogative Court of Canterbury. 

XXIX. Letters of administration granted by the Court of 
Probate in Ireland shall not be re-sealed, under section ninety- 
five of the twentieth and twenty-first Victoria, chapter seventy- 
nine, until a certificate has been filed under the hand of a 
registrar of the Court of Probate in Ireland that bond has 
been given to the judge of the Court of Probate in Ireland in 
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a sum sufficient in amount to cover the property in England 
as well as in Ireland in respect of which such administration 
is required to be re-sealed. 

XXX. It shall be lawful for the judge of the Court of Pro- Commis- 
bate to appoint, by commission under seal of the court, any gel vated 
persons practising as solicitors in the Isle of Man, in the .~ ae Tele of 
Channel Islands, or any of them, to administer oaths, and to Man, &, 
take declarations or affirmations, and to exorcise any other [sections 30 
powers which can be exercised by commissioners of her to 34 inclu- 
majesty’s Court of Probate; and such persons shall be en- sive repealed 
titled from time to time to charge and take such foes as any PY 52 Vict. 
other persons performing the same duties in the Oourt of “~” 
Probate may charge and take. 

XXXI. In cases where it is necessary to obtain affidavits, Affidavits, 
declarations or affirmations to be used in the Court of Probate before whom 
from persons residing in foreign parts out of her majesty’s ‘be sworn 
dominions, the same may be sworn, declared or affirmed making them 
before the porsons empowcred to administer oaths under the reside in 
act of the sixth of George the fourth, chapter eighty-seven, foreign parts, 
or under the act of the eighteonth and nineteenth of Victoria, [Repealed.] 
chapter forty-two ; provided that, in places where there are no 
such persons as are mentioned in the said acts, such affidavits, 
declarations or affirmations may be mado, declared and affirmed 
before any foreign local magistrate or other person having 
authority to administer an oath. 

XXXII. Affidavits, declarations and affirmations to be used Affidavits 
in the Court of Probate may be sworn and taken in Scotland, ae whom 
Ireland, the Isle of Man, the Channel Islands, or any colony, - © ag 
island, plantation or place out of England under the dominion ppeneaets 
of her majesty, before any court, judge, notary public or 
person lawfully authorized to administer oaths in such country, 
colony, island, plantation or place respectively, or, so far as 
relates to the Isle of Man and the Channel Islands, before 
any commissary, ecclesiastical judge or surrogate, who, at 
the time of the passing of ‘‘ The Court of Probate Act,” was 
authorized to administer oaths in the Isle of Man or in the 
Channel Islands respectively, and all registrars and other 
officers of the Court of Probate shall take judicial notice of 
the seal or signature, as the case may be, of any such court, 
judge, notary public or person, which shall be attached, 
suspended or subscribed to any such affidavit, declaration or 
affirmation, or to any other document. 

XXXIII. If any person shall forge any such seal or signa- Persons forg- 
ture as last aforesaid, or any seal or signature impressed, 8 sea! or 
affixed or subscribed, under the provisions of the said act of aay of 
the sixth of George the fourth, or of the said act of the felony. 
eighteenth and nineteenth Victoria, to any affidavit, declara- [Repealed.] 
tion or affirmation to be used in the Court of Probate, or shall] 
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tender in evidence any such document as aforesaid with a 
false or counterfeit seal or signature thereto, knowing the 
same to be false or counterfeit, he shall be guilty of felony, 
and shall upon conviction be liable to penal servitude for the 
term of his life, or for any term not less than seven years, or 
to be imprisoned, with or without hard labour, for any term 


’ not exceeding three years nor less than one year; and when- 
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ever any such document has been admitted in evidence by 
virtue of this act, the court or the person who has admitted 
the same may, at the request of any party against whom 
the same is so admitted in evidence, direct that the same 
shall be impounded, and be kept in the custody of some 
officer of the court or other proper person, for such period 
and subject to such conditions as to the said court or person 
shall seem meet; and every person charged with committing 
any felony under this act may be dealt with, indicted, tried, 
and, if convicted, sentenced, and his offence may be laid and 
charged to have been committed in the county, district or 
place in which he may be apprehended or be in custody; and 
every accessory before or after the fact to any such offence 
may be dealt with, indicted, tried, and, if convicted, sentenced, 
and his offence laid and charged to have been committed in 
any county, district or place in which the principal offender 
may be tried. 

XXXIV. Any person who shall wilfully give false evidence, 
or who shall wilfully swear, affirm or declare falsely, in any 
affidavit or deposition before any surrogate having authority 
to administer oaths under “‘ The Court of Probate Act,” or 
before any person who before the passing of the said act was 
a surrogate authorized to administer oaths in any of the 
Channel Islands, or before any person authorized to admi- 
nister oaths under this act, shall be liable to the penalties and 
consequences of wilful and corrupt perjury. 

XXXYV. In case any officer appointed or to be appointed 
by virtue of ‘ The Court of Probate Act, 1857,” or of this act, 
shall, by reason of ill-health or other infirmity, become tem- 
porarily incapable of performing the duties of his office, it 
shall be lawful for the judge to appoint some other fit and 
proper person to discharge the duties of such office for any 
period not exceeding six calendar months at any one time, 
and the person so ee shall, during such period, have 
all the power and authority of the officer in whose place he 
shall be so appointed, and shall be paid by such officer such 
sum by way of salary or allowance as shall be agreed upon 
between them respectively or be fixed by the judge, and the 
judge may, at his discretion, give leave of ahacnes to any 
officer of the court for any period not exceeding two months 
in any year, and shall have the like power of making pro- 
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aes for the discharge of the duties of the office during such 
absence. 

XXXVI. The judge of the Court of Probate shall have and The judge to 
exercise over proctors, solicitors and attornies practising in the have the same 
said court, the like authority and control as is now exercised POWs OVS 
by the judges of any court of equity or common law over ma fudises of 
persons practising therein as solicitors or attornies. other courts, 

XXXVIT. When any requisition shall issue in pursuance provision for 
of section eighty-nine of ‘The Court of Probate Act, 1857,” expenses of 
it shall be Faw ful for the commissioners of her majesty’s indexing, &o. 
treasury, out of such monies as may be provided and appro- documents 
priated by parliament for that purpose, to cause to be paid all eae to be 
such expenses attending the arranging, classification, indexing, under requi- 
carriage or otherwise connected with the removal of the docu- sition. 
ments or books required by such requisition to be removed, 
as the judge shall from time to time certify to the said com- 
missioners to be proper and necessary. 

XXXVIII. In citing the act of the twentieth and twenty- Short title of 
first Victoria, chapter seventy-seven, in any instrument, docu- act. 
ment or proceeding, it shall be sufficient to use the expression 
‘The Court of Probate Act, 1857,” and in citing this act, tho 
expression ‘‘ Court of Probate Act, 1858.” 
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(The following clauses of the 
SHERIFF COURTS (SCOTLAND) ACT, 1876 


(39 & 40 Vicr. o. 70), 


"which came into operation on the Ist October, 1876, show the 
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important changes which have been made in the law as to 
confirmations, &c. 

By the 85th section the commissary courts in Scotland are 
abolished, and their powers transferred to the sherifis. | 





VIII. Amendment of Law as to Confirmation of Executors. 


41, Where, undor the provisions of the ninth and subse- 
quent sections of the act passed in the twenty-first and 
twenty-second years of the reign of her present majesty, 
chapter fifty-six, intituled “An Act to amend the law relating 
to the confirmation of executors in Scotland, and to extend 
over all parts of the united kingdom the effect of such con- 
firmation and of grants of probate and administration,” it 
shall be desired to include in the inventory of the personal 
estate of any person dying domiciled in Scotland personal 
estate situated in England or Ireland, it shall not be neces- 
sary to have a spocial proceeding before the sheriff with the 
view to his pronouncing therein an interlocutor finding that 
the deceased died domiciled in Scotland. That fact shall be 
set forth in the affidavit to the inventory, and it being so 
set forth therein shall be sufficient warrant for the sheriff 
clerk to insert in the confirmation or to note thereon and sign 
a statement that the deceased died domiciled in Scotland; and 
such statement shall have the samo effect as a certified copy 
interlocutor finding that the deceased person died domiciled 
in Scotland ; and sections twelve and thirteen of the said act 
so far as they make it a condition of the sealing of a confir- 
mation in the principal court of probate in England or in the 
court of probate in Dublin, that the copy of the confirmation 
provided to be deposited with the registrar shall be accom- 
panied by such a certified copy interlocutor, are hereby 
repealed. 

42. When an additional inventory has been given in and 
recorded and confirmation granted in a sheriff court in Scot- 
land of estate situated in England or Ireland of a person 
who died domiciled in Scotland, and the additional confirma- 
tion shall be produced in the principal court of probate in 
England, or in the court of probate in Dublin, as the case may 
be, and @ copy thereof deposited with the registrar of the 


Suerirr Courts (Scor.anp) Acr, 1876. 573: 


court, such additional confirmation shall be sealed with the 
seal of the court and returned to the person producing the 
same, and that whether the original confirmation shall have 
been sealed with the seal of the court or not, and although 
the additional inventory confirmed shall not contain any 
estate of the deceased situated in Scotland, and such addi- 
tional confirmation when so sealed shall thereafter have the 
same force and effect as if probate or letters of administration, 
as the case may be, had heen granted by the court of probate 
in which it had been sealed. 

43. When any confirmation or additional confirmation of Confirmation 
ersonal estate situated in Scotland, which shall contain or reharaguac 
ave appended thereto and signed by the sheriff clerk a note are ey ha 

or statement of funds in England or Ireland, or both, held by funds in 

the deceased in trust, shall be produced in the principal court England or 
of probate in Ingland or in the court of probate in Dublin, Ireland to be 
as the case may be, such confirmation shall be sealed with the anor 
seal of such court in the same manner as is provided by Courts as if 
sections twelve and thirteen of the act passed in the twenty- it contained 
first and twenty-second years of the reign of her present English or 
majesty, chapter fifty-six, as amended by this act, with se ei 
respect to sealing confirmations which include personal estate ""° “°°™*** 
situated in England or Ircland rospectively ; and such con- 

firmation shall thereafter have the like force and effect in 

England and Ireland with respect to such funds as if probato 

or letters of administration, as the caso may be, had been 

granted by the court of probate in which it had been sealed ; 

and such note or statement may be inserted or appended as 

aforesaid by the sheriff clerk, provided the same shall have 

been set forth in any inventory which has been recorded in 

the books of the court of which he is clerk. 

44, The sheriff clork shall, after a petition for the appoint- Schedule C. of 

ment of an executor has been intimated by him as provided 21 & 22 Vict. 
by section four of the act passed in the twenty-tirst and & ses 
twenty-second years of the reign of her present majesty, a erate 
chapter fifty-six, and after receiving the certified copy of the intimation, 
printed and published particulars therein set forth, forthwith &. 
certify these facts on the petition in the following or similar 
terms: ‘‘Intimated and published in terms of the statute,” 
which certificate (in lieu of the certificate in the form of 
schedule C. annexed to the said act, which schedule C. is 
hereby repealed,) shall be dated and signed by him, and 
shall be sufficient evidence of the facts therein set forth: 
Provided always, that special intimation shall be made to all 
executors already decerned or confirmed to a deceased person 
of any subsequent petition for the appointment of an executor 
which may be presented with reference to the personal estate 
of the same deceased person. 
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ORDER IN COUNCIL, Dre. 28, 1865. 


Made in pursuance of the Navy and Marines (Property of 


Deceased) Act. 


At the Court at Osborne House, Isle of Wight, the 28th day 
of December, 1865. Present the Queen’s most Excellent 
Majesty in Council. 

‘ Wamrzas by the Navy and Marines (Property of Deceased) 
Act, 1865, it is enacted (among other things), that her ma- 
jesty in council may from time to time make such orders in 
council as seem meet for the better execution of any of the 
purposes of that act, and that the said act shall commence on 
such day not later than the first day of January, one thousand 
eight hundred and sixty-six, as her majesty in council thinks 
fit to direct :” 

Now, therefore, her majesty, by virtue of the powers in this 
behalf by the said act or otherwise in her vested, is pleased, 
by and with the advice of her privy council, to order, and it is 
hereby ordered as follows :— 


Preliminary. 


I. The said act and this order shall commence from and 
immediately after the thirty-first day of December, one thou- 
sand eight hundred and sixty-five. 

I. In this order— 

The term ‘naval assets” includes all property affected 
by the Navy and Marines (Property of Deceased) 
Act, 1865: 

The term ‘ will” includes codicil : 

The term ‘ probate” includes letters of administration 


with will annexed : 
Other terms have the same respective meanings as in 
the said act. 


T.—WUts or SEAMEN AND Marinzs. 
Deposit of Will tn Testator’s Lifetime. 


IMI. In the office of the inspector of seamen’s wills (here- 
after in this order called the inspector) there shall be a 
repository for wills of seamen and marines. 
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TV. The will of a seaman or marine intended to pass naval 
assets, may, as soon as practicable after its execution, be sent 
to = secretary of the admiralty to be examined by the 

ector. 

. On receipt of any instrument purporting to be such a 
will the inspector shall register it in books kept in his office 
for the purpose, specifying the date and place of execution, the 
name and description of the testator, the name, description and 
address of the person appointed executor, and those of the 
attesting witnesses. 

VI. If the instrument appears to the inspector invalid as a 
will on account of any informality or of non-accordance in any 
respect with the Navy and Marines (Wills) Act, 1865, or 
otherwise, he shall, as soon as may be, return it to the in- 
tending testator, with a statement in writing of the objection 
to its validity and of the mode in which the objection may be 
removed. 

VII. If the instrument does not appear to the inspector in- 
valid as a will, he shall cause it to be stamped with the official 
stamp of the admiralty, and to be placed in the repository for 
wills of seamen and marines, under official seal, and shall issue 
a receipt for it to the testator, specifying the matters required 
to be registered as aforesaid. 

VIII. With reference to every such will the inspector shall 
also proceed as follows :— 

(1.) He shall, with all convenient speed, issue to the person 
appointed executor, if any, a cheque of the will, not 
giving any information respecting the testator’s dis- 
position of his property, but containing directions as 
to the steps to be taken on the testator’s death. 

(2.) If there is not any person appointed executor, then, 
with the assent of the testator, either implied by the 
mode of transmission of the will to the admiralty 
office or expressed, but not otherwise, he shall, with 
all convenient speed, issue to the residuary or the 
universal legatee, or other ei most beneficially 
interested under the will, a cheque in lieu of the will, 
containing directions as to the steps to be taken on 
the testator’s death. 

(8.) If in any such last-mentioned cage, by reason of the 
absence of such assent, a cheque is not issued in the 
testator’s lifetime, then he shall, with all convenient 
speed, after the testator’s death, issue to the residuary 
or the universal legatee, or other person most bene- 
ficially interested under the will, a cheque in lieu of 
the will, containing directions as to the steps to be 
taken in consequence of the testator’s death. 
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Deposit of Will after Testator’s Death. 


IX. On the death of a seaman or marine leaving a will, if . 
the will is not already deposited with the inspector, it shall be - 
forthwith sent to the secretary of the admiralty by the executor 
or other person having possession of it, to be examined by the 


“inspector. 


X. On receipt of any instrument purporting to be such a 
will, the inspector shall register it in books kept in his office 
for the purpose, specifying the date and place of execution, 
the name and description of the testator, and the name, 
description and address of the person appointed executor, and 
those of the attesting witnesses. 

XI. If the inspector doubts the authenticity of the alleged 
will, or if the instrument appears to him invalid as a will on 
account of any informality or of non-accordance in any respect 
with the Navy and Marines (Wills) Act, 1865, or otherwise, 
he shall, as soon as may be, give notice in writing to the 
person appointed executor, or, if none, to the residuary or the 
universal legatee or other person most boneficially interested 
under the alleged will, informing him that the allegod will is 
stopped, and stating the reason thereof. 

XII. If the inspector does not doubt the authenticity of the 
will, and the instrument does not appear to him invalid as a 
will, he shall cause it to be stamped with the official stamp of 
the admiralty, and shall issue to tho person appointed executor, 
or, if none, to the residuary or the universal legatee or other 
person most beneficially interested under the will, a cheque in 
lieu of the will, containing directions as to the steps to be taken 
in consequence of the testator’s death. 


Proceedings on Testator’s Death. 


XIII. Whore a seaman or marine dies leaving a will, and 
a cheque has been issued in pursuance of the foregoing pro- 
visions, the following steps shall be taken (in cases where this 
course of proceeding is applicable) by and with respect to the 
holder of the cheque :— 

(1.) Tho officiating minister of the parish or district parish 
wherein the holder of the cheque resides shall on his 
request examine him and two inhabitant householders 
of the parish produced by him for the purpose. 

(2.) In the presence of the minister, the holder of the 
cheque shall sign the application, and the house- 
holders shall sign the certificate, subjoined to the 
cheque (all blanks being first filled up according to 
truth, and the minister having first read over to the 
holder of the cheque and householders the caution 
printed on the cheque), for which purpose the holder 
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of the cheque and householders shall attend at such 
time and place as the minister appoints. 

(8.) The minister being, on examination of the holder of 
the cheque and householders, satisfied of the truth of 
their statements, and of the holder of the cheque 
being the executor, or other person therein described 
as qualified to act, and of the persons certifying being 
inhabitant householders of tho parish, and having 
seen the pene sign the application and certificate 
respectively, shall add a description of the height, 
complexion, colour of eyes and hair, and age of the 
holder of the cheque, and of any observable peculi- 
arities of person about him, and shall certify to the 
several particulars by subscribing his signature 
thereto. 

(4.) The holder of the cheque shall, before signing the 
application, pay to the minister a fee of 2s. 6d. for 
his trouble in the matter. 

(5.) The application and certificates being completed, the 
minister shall return them with the cheque addressed. 
as directed. 

XIV. If the inspector, on the return of the cheque, appli- 
cation, and certificates, is satisfied of the right of the claimant 
he shall proceed as follows :— 

(1.) In case representation is required or intended to be 
taken out, he shall indorse on the original will a 
certificate (in such form and to such effect as he 
thinks fit) to enable the claimant to take out repre- 
sentation, and shall deliver the will to the claimant ; 
and probate, obtained in accordance with the certifi- 
cate, being produced to the inspector and registered, 
and being indorsed by him as available for receipt of 
naval assets, shall be so available. 

(2.) In case representation is not required or intended to 
be taken out, the inspector shall issue to the claimant 
a certificate, which shall be available for receipt of 
naval assets, without probate. 

XY. If the inspector, on the return of the cheque, appli- 
cation, and certificates, is not satisfied of the right or fitness 
of the claimant, he may (by indorsement on the original will) 
certify to that effect, and that he declines to interfere; or, if 
he thinks fit, he may (by indorsement on the original will) 
certify his objections for the information of the court out of 
which representation would be taken, and if the court thinks 
fit to grant probate to the claimant, the same, sir! produced 
to the inspector and registered, shall be indorsed by him as 
available for receipt of naval assets, and shall be so available 
accordingly. 
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XVI. If in any case the minister is not satisfied that the 
holder of the cheque is the person qualified to act according 
to the instructions therein, he shall forthwith advise the ad- 
miralty of his reasons by letter addressed as directed. 

XVII. Notwithstanding anything in the foregoing pro- 
visions, where probate, or in Scotland, confirmation of exe- 
cutor, in case of testacy, is obtained without the inspector's 
certificate, and naval assets form part of the effects, the in- 
spector, if satisfied on subsequent investigation, from official 
or other information, that there is no reason to doubt that 
representation has been obtained by the proper person, may 
admit the probate or confirmation of executor as authority for 
receipt of naval assets by indorsement thereon, and the same 
shall be available accordingly. 


Il.—Inrestactes or SEAMEN AND MARINES, 


XVIII. Where a seaman or marine dies intestate leaving 
naval assets, the following proceedings shall be taken :— 

(1.) On receipt by the inspector of a letter from a person 
claiming the naval assots (as widow or next of kin) 
of the deceased, the inspector shall, if, after the 
requisite preliminary inquiries, there appear sufli- 
cient grounds for entortaining the claim, send by 
post, under cover to tho officiating minister of the 
parish or district parish wherein the claimant resides, 
a form of application to be filled up, and a letter of 
instructions for the minister’s guidance. 

(2.) The inspector shall at the same time send to the 
claimant a letter advising her or him of the trans- 
mission to the minister of the form of application and 
pointing out the steps to be taken by the claimant 
for substantiating the claim. 

(3.) After the minister’s receipt of the form, he shall, on 
the request of the claimant, examine her or him and 
two inhabitant householders of the parish produced 
by her or him for the purpose. 

(4.) In the presence of the minister the claimant shall 
sign the application and the householders shall sign 
the certificate subjoined thereto (all blanks being first 
filled up according to truth, and the minister having 
first read over to the claimant and householders the 
caution printed on the form of application), for which 
purpose the claimant and householders shall attend 
at such time and place as the minister appoints. 

(5.) The minister being, on examination of the claimant 
and houscholders, satisfied of the truth of their state- 
ments, and of the persons certifying being inhabitant 
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householders of the parish, and having seen the 
parties sign the application and certificate respec- 
tively, shall add a deseeintion of the height, com- 
plexion, colour of eyes and hair, and age of the 
claimant, and of any observable peculiarities of per- 
son about her or him, and shall certify to the several 
particulars by subscribing his signature thereto. 

(6.) The claimant shall, before signing the application, 
pay to the minister a feo of 2s. 6d. for his trouble in 
the matter. 

(7.) The application and certificates being completed, the 
minister shall return them addressed as directed. 

XIX. If the inspector, on the return of the application and 
certificates, is satisfied of the right of the claimant he shall 
proceed as follows :— | 

(1.) In case representation is required or intended to be 
taken out, he shall issue to the claimant a certificate 
(in such form and to such effect as the inspector 
thinks fit) to enable the claimant to take out repre- 
sentation ; and letters of administration obtained in 
accordance with the certificate being produced to tho 
inspector and registered, and being indorsed by him 
as available for receipt of naval assets, shall be so 
available. 

(2.) In caso representation is not required or intended to 
be taken out, the inspector shall issue to the claimant 
a certificate, which shall be available for roceipt of 
naval assets, without administration. 

XX. If the inspector, on the return of the application and 
certificates, is not satisfied of the mght or fitness of the 
claimant, he may certify to that effect, and that he declines 
to interfere; or if he thinks fit he may certify his objection 
for the information of the court out of which letters of 
administration or confirmation of executor dative would bo 
taken, and if the court thinks fit to grant such letters or 
confirmation to the claimant, the same, boing produced to the 
inspector and registered, shall be indorsed by him as available 
for receipt of naval assets, and shall be so available accord- 
ingly. 

XI. If in any case within two calendar months from the 
minister's roceipt of the form a request for examination 1s not 
made to him by the claimant, or effectual steps are not taken 
by the claimant to complete the application, the minister shall, 
at the expiration of those two months, return the form, 
addressed as directed, with his reason for doing so noted 
thereon. 

XXII. If in any case the minister rejects any claim for 
want of satisfactory proof he shall state his reason for such 
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rejection on the form, and forthwith return if addressed as 
directed. 

XXIII. Notwithstanding anything in the foregoing pro- 
visions, where letters of ideation have, or in Scotland 
confirmation of executor (on intestacy) has, been obtained 
without the inspector's certificate, and naval assets form part 
of the effects, the inspector, if satisfied on subsequent investi- 
gation, from official or other information, that there is no 
reason to doubt that representation has been obtained by the 
proper person, may admit tho letters of administration or 
confirmation of executor as authority for receipt of naval 
assets by indorsement thereon, and the same shall be avail- 
able accordingly. 


TII.—Orricers, Pensioners, Crviz Servants AnD OTHERS. 


XXIV. Where an officer or any person described in sec- 
tion 4 of the Navy and Marines (Property of Deceased) Act, 
1865, dies, testato or intestate, leaving naval assots not exceed- 
ing 100/., and representation is not required or intended to be 
taken out in England, the inspector after making such pre- 
liminary inquiries as seem to him requisite, shall proceed as 
follows :— 

(1.) He may (if he thinks fit) require the form of applica- 
tion to be certified by an officiating minister and 
two householders, as prescribed in this order in the 
case of a seaman or marine; or else— 

(2.) He may (if he thinks fit) require a statutory declara- 
tion by the claimant, suited to the circumstances 
of the case, and a certificate from two householders, 
certifying to the claimant’s identity, and to their 
belief in the truth of the statement declared to; 
or— : 

(3.) He may, in any case where the foregoing provisions 
do not apply, accept such other evidence in support 
of the claim as seems to him sufficient. 

XXY. On the return to the inspector of the application or 
statutory declaration (as the case may be), and the certificate 
of the householders, or after such other investigation as he 
thinks fit under the authority of the last foregoing provision 
of this order to substitute, and, where there is a will, on the 
production to him thereof, then if he is satisfied of the right 
of the claimant, he shall issue to the claimant a certificate 
which shall be available for receipt of naval assets, without 
probate or administration. 

XXVI. Where, however, representation is taken out in 
any court other than the court of probate in England, the 
inspector may, instead of issuing any certificate, admit the 
letters of administration, probate, or other equivalent instru- 
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ment as authority for receipt of naval assets by indorsement 
thereon, and the same shall be available accordingly without 
the seal of the court of probate in England. 

XXVII. In every such case the provisions of the Navy 
and Marines (Property of Deceased) Act, 1865, with respect 
to the payment of debts out of the residue, shall apply 
mutatis mutandis, except that on the claim of a creditor not 
ae entertained or allowed the creditor may take out repre- 
sentation. 


IV.—INTESTACY, GENERALLY. 


XXVIII. Notwithstanding anything in this order the in- 
spector shall not in any case of intestacy (except in cases 
exempted by a general order of the admiralty from the 
operation of the present clause) issue a certificate available 
for receipt of naval assets without administration, until after 
the expiration of three calendar months from the receipt by 
the admiralty of notice of the intestate’s death, unless in 
special circumstances it appears to the inspector safe and 
proper to issue his certificate at an earlier time. 


V.—Srrcrat Disrosa oF Resrpve By ADMIRALTY. 


XXIX. With respect to any case provided for by para- 
graph (3) of section 8 of the Navy and Marines (Property of 
Deceased) Act, 1865, the ground of the non-applicability of 
paragraphs (1) and (2) of that section being the absence of 
proof of the death of some person, proof of whose death is 
requisite to make those paragraphs applicable, then and in 
every such case if it appears to the inspector that those para- 
graphs would have been applicable but for the desertion or 
misconduct of the person, proof of whose death is wanting, 
the inspector shall proceed as if the death of that person were 
proved. 


VI.—Bastarps. 


XXX. Where a person, subject to the Navy and Marines 
(Property of Deceased) Act, 1865, dies intestate, being a 
bastard, and not leaving a widow or children or descendants, 
and leaving naval assets, the following provisions shall have 
effect :— 

. (1.) Where the naval assets exceed 10/. no petition to her 
majesty for a grant shall be entertained by the lords 
commissioners of her majesty’s treasury, unless and 
until the inspector has investigated the facts of the 
case in such manner as seems to him expedient, and 
has certified for the information of the said lords 
commissioners the result of his investigation. 
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(2.) Where the naval assets do not exceed 10/., it shall 
not be necessary that a grant from her majesty be 
obtained, but the inspector may issue a certificate 
authorizing payment of the naval assets to the per- 
son who would (in the judgment of the inspector), 
according to the practice observed by the lords com- 
missioners of her majesty’s treasury, obtain a grant 
if the naval assets exceeded 104, 


VIT.—Gernzrat Provisions. 


XXXI. Notwithstanding anything in this order, the in- 
spector may make such investigations as seem to him ex- 
pedient into any statements submitted to him and into the 
facts and circumstances of the case,—in any case whatever, 
in addition to the investigations prescribed by this order,— 
and in any case where the provisions of this order are not 
applicable, or the naval assets do not exceed 10s., in substi- 
tution for the investigations prescribed by this order, or any 
of them. 

XXXII. The provisions of this order shall have effect 
without prejudice to the rules and practice for the time being 
in force and observed under the Navy and Marines (Property 
of Deceased) Act, 1865, with respect to the discharge of the 
claims of creditors. 


VIII.—MEeEpAts AND DECORATIONS, 


XXXIII. Any medal or decoration to which an officer, 
seaman or marine is entitled, but which is not issued at the 
time of his death, shall be issued in favour of his— 

(1.) Wife ; 

(2.) Father or mother ; 

(3.) Son or daughter 

(4.) Brother or sister 
and not in favour of any other person, except under the special 
directions of the admiralty. 

XXXIV. Any medal or decoration belonging to an officer, 
seaman or marine, issued before his death shall, on coming 
into the custody of the admiralty, be delivered to his repre- 
sentative, unless representation has been taken out by a cre- 
ditor as such, in which case it shall be disposed of as if it had 
not been issued. 


according to seniority ; 


And the lords commissioners of her Majesty’s treasury and 
the lords commissioners of the admiralty are to give the neces- 
sary directions herein as to them may respectively appertain. 

ArtTuur HELps. 


( 583 ) 


INTESTATES’ WIDOWS AND CHILDREN. 
(36 & 37 Vict. c. 52.) 


An Act Jor the Relief of Widows and Children of Intestates 
where the Personal Estate is of small value. 


[28th July, 1873.] 


WHEREAS Many poor persons die intestate, possessed of pro- 
perty of small amount, and it is desirable to increase the 
facilities for taking out letters of administration to their 
estates and effects, and to reduce the expenses attending the 
same : 

Be it therefore enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, as follows: 

1. Where the whole estate and effects of an intestate shall For purposes 
not exceed in value the sum of one hundred pounds, his widow °f act appli- 
or any ono or more of his children, provided such widow or ton may be 
children respectively shall reside at a distance exceeding three yogistrar of a 
miles from the registry of the Court of Probate having juris- county court. 
diction in the matter, may apply to the registrar of the county 
court within the district of which the intestate had his fixed 
place of abode at tho time of his death, and the said registrar 
shall fill up the usual papers required by the Court of Probate 
to lead to a grant of letters of administration of the estate and 
effects of the said intestate, and shall swear the applicant and 
attest the execution of the administration bond according to 
the practice of the Court of Probate, and shall then transmit 
the said papers by post to the registrar of the Court of Probato 
having jurisdiction in the matter, who shall in due course 
make out and seal the letters of administration of the estate 
and effects of the said intestate, and transmit them by post to 
the said registrar of the county court, to be by him delivered 
to the party so applying for the same, without the payment of 
any fee for the same save as is provided by this act. 

2, The registrar of the county court may require such proof Identity of 
as he may think sufficient to establish the identity and rela- person ma 
tionship of the applicant. : be req 

3, If the registrar of the county court has reason to believe Registrar 
that the whole estate and effects of which the intestate died may refuse to 
possessed exceeds in value one hundred pounds, he shall refuse eee 
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to proceed with the application until he is satisfied as to the 

; real value thereof. 
pot 4, All registrars of county courts shall for the purposes of 
powersof this act have power and are hereby authorized to administer 
commissioners oaths, and to take declarations and affirmations, and to exer- 
of Oourt of cise any other powers which can be exercised by commis- 


Probate. sioners of the Court of Probate. In the necessary absence of 
the registrar of the county court, applicants may be sworn 
and execute any necessary documents at the office of the said 
registrar before any commissioner of the Court of Probate. 

leon 5, Any rules and orders and tables of fees requisite for 

orders, &o, carrying this act into operation shall be framed and may from 


time to time be altered by the judge of the Court of Probate, 
subject as regards the tables of fees to the approval of the 
commissioners of her Majesty’s treasury; and such propor- 
tions of the said fees as the said judge, with such approval 
as aforesaid, shall think proper, may be made payable to the 
registrars of the county courts acting in the said matters, 
but the total amount to be charged to applicants shall not in 
any one case exceed the sums mentioned in the schedule to 
this act. 

Not to affect 6, Provided always that nothing herein contained shall be 
aid art ce oma to affect any duty now payable on letters of adminis- 
Application of 7, The provisions of this act shall apply to Ireland, subject 
act to Ireland. to the modifications following ; (that is to say, ) 

The term the “registrar of the county court” shall be con- 
strued to mean the “ registrar of the civil bill court :” 
The term “Court of Probate” shall be construed to mean 

the “Court of Probate in Dublin.” 


SCHEDULE. 


Where the whole estate and effects of the intestate shall 
not exceed in value twenty pounds, the sum of five shillings; 
and where the whole estate and effects shall exceed in value 
twenty pounds, the sum of five shillings, and the further sum 
of one shilling for every ten pounds or fraction of ten pounds 
by which the value shall exceed twenty pounds. 


( 585 ) 


AMENDMENT ACT TO THE PRECEDING. 
(38 & 39 Vicr. c. 27.) 


An Act to extend to the surviving children of poor Widows 
the benefits of the Act Thirty-six and Thirty-seven Victoria, 
chapter fifty-two, intituled “An Act for the Relief of 
Widows and Children of Intestates where the Personal 
Estate is of small value.” [29th June, 1875. | 


Wuereas it is desirable that the provisions of the act of 
thirty-six and thirty-seven Victoria, chapter fifty-two, inti- 
tuled ‘“‘An Act for the Relief of Widows and Children of 
Intestates where the personal Estate is of small value,” should 
be made applicable to the surviving children of a poor widow 
who dies intestate: Be it therefore enacted by the Queen’s 
most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, as follows: 

1. Where the estate and effects of an intestate widow shal] Extcnsion of 
not exceed in value the sum of one hundred pounds, any one a neers _ 
or more of her children, if they shall reside at a distance ox- hildren of 
ceeding three miles from the registry of the Court of Probato poor intestate 
having jurisdiction in the matter, may apply to the registrar widows. 
of the county court within the district in which the intestate 
had her fixed place of abode at the time of her death, and on 
compliance with the regulations prescribed in the said act of 
thirty-six and thirty-seven Victoria shall be entitled to the 
benefits in that case made and provided by the said act, and 
the schedule thereunto annexed. 

2. This act shall be read and construed along with and as Construction 
part of the recited act. of the act. 
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THE INTESTATES’ WIDOWS AND CHILDREN 
(SCOTLAND) ACT, 1875 


(88 & 39 Vicr. c. 41), 


is much to the same effect. It is enacted in— 


3. Where the whole personal estate and effects of an intes- 
tate dying domiciled in Scotland shall not excoed in value the 
sum of one hundred and fifty pounds, his widow or any one or 
more of his children, or in the case of an intestate widow any 
one or more of hor children, may apply to the commissary 
clerk of the county within which the intestate was domiciled 
at the time of death; and the said commissary clerk shall pre- 
pare and fill up an inventory and relative oath, as nearly as 
may bo in the form of Schedule A. appended to this act, and 
shall take tho oath of the applicant thereto, and on caution 
being found by the applicant according to the practice of the 
commissary court shall proceed to record said inventory and 
expede confirmation in the form as noarly as may be of 
Schedule B. annexed to this act, and shall deliver the same 
to the applicant without the payment of any fee therefor save 
as is provided in Schedule C. annexed to this act: provided 
always, that where the value of the said estate and effects ex- 
ceeds the sum of one hundred pounds the said inventory shall 
be duly stamped before being recorded ; and such confirma- 
tion shall have the same force and effect as that prescribed in 
Schedule D. annexed to tho act of the twenty-first and twenty- 
second Victoria, chapter fifty-six; and where such confirma- 
tion shall contain English or Irish estate the Registrar of any 
Probate Court in England or Ireland shall affix the seal of 
the said court thereto on the confirmation being sont to him 
by the commissary clerk for that purpose, enclosing a fee of 
two shillings and sixpence. 

4, The commissary clerk of the county may require such 
proof as he may think sufficient to establish the identity and 
relationship of the applicant. 

5. If the commissary clerk of the county has reason to 
believe that the whole personal estate and effects of which the 
intestate died possessed exceeds in value one hundred and fifty 
pounds, he shall refuse to proceed with the application until 
he is satisfied as to the real value thereof. 
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6, All commissary clerks shall for the purpose of this act Commissary 
have power and are hereby authorised to administer oaths and clerk may ad- 
to take declarations and affirmations. The term “‘ commissary saree en 
clerk” shall throughout this act include ‘commissary clerk gu, aad 
depute,” include “com- 

missary clerk 
a depute.” 


SCHEDULE C. 


Where the whole estate and effects of the intestate shall not 
exceed in value twenty pounds, the sum of five shillings, and 
where the whole estate and effects shall exceed in value 
twenty pounds, the sum of five shillings, and the further sum 
of one shilling for every ten pounds or fraction of ten pounds 
by which the value shall exceed twenty pounds. 
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SMALL TESTATE ESTATES (SCOTLAND) ACT, 
1876, 


(89 & 40 Vicr. c. 24.) 


WHEREAS many poor persons die testate in Scotland possessed 
of personal estate of small amount, and it is desirable to in- 
crease the facilities for expeding confirmation to such estate 
and effects, and to reduce the expense attending the same: 

Be it therefore enacted by the Queen’s most excellent 
Majesty, by and with the advice and consent of the lords 
spiritual and temporal, and commons, in this present parlia- 
ment assembled, and by the authority of the same as follows: 

1, This act may be cited for all purposes as “The Small 
Testate Hstates (Scotland) Act, 1876.” 

2, This act shall extend to Scotland only. 

3, Where the whole real and personal estate and effects of 
a testate dying domiciled in Scotland shall not exceed in 
value the sum of one hundred and fifty pounds, the executor 
of such testate may apply to the commissary clerk of the 
county within which such testate was domiciled at the time 


up of death; and the said commissary clerk, on production of 
inventory and the will or other writing of the tostate containing the nomi- 


nation of an executor, shall prepare and fill up an inventory 
and relative oath, as nearly as may bein the form of Schedule A. 
appended to this act, and, upon such inventory being duly 
sworn to by the executor, shall proceed to record said will or 
other writing and inventory, and expede confirmation in the 
form as nearly as may be of Schedule B. annexed to this act, 
and shall deliver the same to the executor without the pay- 
ment of any fee therefor save as is provided in Schedule OC. 
annexed to this act; and such confirmation shall have the 
same force and effect as that prescribed in Schedule E. annexed 
to the act of the twenty-first and twenty-second Victoria, 
chapter fifty-six; and where such confirmation shall contain 
English or Irish estate the registrar of any probate court in 
England or Ireland shall affix the seal of the said court 
thereto on the confirmation being sent to him by the com- 
missary clerk for that purpose, enclosing a fee of two shillings 
and sixpence. 
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SCHEDULE C. 


TABLE OF FEES. 


Where the whole personal estate and effects of the testate 
shall not exceed in value twenty pounds, the sum of five 
shillings, and where the whole estate and effects shall exceed 
in value twenty pounds, the sum of five shillings, and the 
further sum of one shilling for every ten pounds or fraction 
of ten pounds by which the value shall exceed twenty pounds ; 
together with the ordinary fees exigible for recording the will 
or other writing of the testate. 
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[The following clauses of the 
CUSTOMS AND INLAND REVENUE ACT, 1881 


(44 Vier. c, 12), 


show the change in the laws relating to probate and legacy 
duties, and duties on accounts. | 


STaMPs. 
As to Probate and Legacy Duties, and Duties on Accounts. 


26. (1.) The stamp duties hereinafter imposed shall be 
under the care and management of the commissioners of 
inland revenue, who by themselves and their officers shall 
have the same powers and authorities for the collection, re- 
covery, and management thereof as are by law vested in them 
for the collection, recovery, and management of any stamp 
duties, and shall have all other powers and authorities requi- 
site for carrying into effect the provisions of this act in rela- 
tion to such stamp duties. 

(2.) Such stamp duties may be denoted by impressed or 
adhesive stamps, or partly by impressed stamps and partly by 
adhesive stamps, as the said commissioners may think proper. 

(3.) As respects the duties imposed on affidavits in substi- 
tution for the duties on probates or letters of administration, 
the several provisions now in force in relation to the last- 
mentioned duties shall, so far as the same aro consistent with 
the provisions of this act, be deemed to be applicable to the 
said duties hereby imposed, and in the application thereof a 
probate or letters of administration having thereon such a 
certificate as 1s hereinafter mentioned shall for all purposes 
be deemed to have beon duly stamped in respect of the value 
stated in the certificate. 

27. The duties imposed by the Customs and Inland Revenue 
Act, 1880, upon probates of wills and letters of administration 
in England and Ireland shall not be payable upon probates or 
letters of administration granted on and after the first day of 
June one thousand eight hundred and eighty-one ; and on and 


and on inven- after that day in substitution for such duties, and in Jieu of 


tories. 


the duties imposed by the said act upon inventories in Scot- 
land, there shall, save as is hereinafter expressly provided, 
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be charged and paid on the affidavit to be required and 
received from the person applying for the probate or letters 
of administration in England or Ireland, or on the inventory 
to be exhibited and recorded in Scotland, the stamp duties 
hereinafter specified ; (that is to say,) 
' ‘Where the estate and effects for 
or in respect of which the pro- 
bate or letters of administra- 
tion is or are to be granted, 
or whereof the inventory is to 
be exhibited and recorded, 
exclusive of what the deceased 
shall have been possessed of 
or entitled to as trustee, and 
not beneficially, shall be above 
the value of 1002. and not Dury. 
above the value of 5007. - At the rate of one pound 
for every full sum of 
50/., and for any frac- 
tional part of 50/. over 
any multiple of 50/. ; 
Where such estate and offects 
shall be above the value of 
500/., and not above the value 
of 1,000. - - -  - Atthe rate of one pound 
five shillings for every 
full sum of 50/., and 
for any fractional part 
of 50/. over any mul- 
tiple of 507. ; 
Where such estate and effects 
shall be above the value of 
1,0002. - -  - + Attherateofthreepounds 
for every full sum of 
100/., and for any frac- 
tional part of 100/., over 
any multiple of 1007. ; 
Provided that an additional inventory, to be exhibited or 
recorded in Scotland, of any effects of a deceased person, 
where a former inventory of the estate and effccts of the same 
person has been exhibited and recorded prior to the first day 
of June one thousand eight hundred and eighty-one, shall be 
chargeable with the amount of stamp duty with which it 
‘would have been chargeable if this act had not been passed. 
28, On and after the first day of June one thousand eight Powerto _ 
hundred and eighty-one, in the case of a person dying domi- deduct debts 
ciled in any part of the united kingdom, it shall be lawful #24 feneral - 


for the person applying for the probate or letters of adminis- an aes 7 
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tration in England or Ireland, or exhibiting the inventory in 
Scotland, to state in his affidavit the fact of such domicile, and 
to deliver therewith or annex thereto a schedule of the debts 
due from the deceased to persons resident in the united 
kingdom, and the funeral expenses, and in that case, for the 
‘purpose of the charge of duty on the affidavit or inventory, 
the aggregate amount of the debts and funeral expenses 
appearing in the schedule shall be deducted from the value 
of the estate and effects as specified in the account delivered 
with or annexed to the affidavit, or whereof the inventory 
shall be exhibited. 

Debts to be deducted under the power hereby given shall 
be debts due and owing from the deceased and payable by 
law out of any part of the estate and effects comprised in the 
affidavit or inventory, and are not to include voluntary debts 
expressed to be payable on the death of the deceased, or pay- 
able under any instrument which shall not have been bona 
fide delivered to the donee thereof three months before the 
death of the deceased, or debts in respect whereof any real 
estate may be primarily liable or a reimbursement may be 
capable of being claimed from any real estate of the deceased 
or from any other estate or person. 

Funeral expenses to be deducted under the power hereby 
given shall include only such expenses as are allowable as 
reasonable funeral expenses according to law. 

29, The affidavit to be required or received from any person 
applying for probate or letters of administration in England 
or Ireland shall extend to the verification of the account of the 
estate and effects, or to the verification of such account and 
the schedule of debts and funeral expenses, as the case may 
be, and shall be in accordance with such form as may be 
prescribed by the commissioners of her Majesty's treasury, 
and the commissioners of inland revenue shall provide forms 
of affidavit stamped to denote the duties payable under this 


act. 

30. No probate or letters of administration shall be granted 
by the Probate, Divorve, and Admiralty Division of the High 
Court of Justice in England, or by the Probate and Matri- 
monial Division of the High Court of Justice in Ireland, unless 
the same bear a certificate in writing under the hand of the 
proper officer of the court, showing that the affidavit for the 
commissioners of inland revenue has been delivered, and that 
such affidavit, if liable to stamp duty, was duly stamped, and 
stating the amount of the gross value of the estate and effects 
as shown by the account. 

31, If at any time after the grant of probate or letters of 


return of duty administration, and during the administration of the estate, 


the value mentioned in the certificate of the officer of the court 
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shall be found to exceed the true value of the personal estate 
and effects of the deceased, or if at any time within three years 
after the grant, or within such further period as the commis- 
sioners of inland revenue may allow, it shall appear that no 
amount or an insufficient amount was deducted on account of 
debts and funeral expenses, it shall be lawful for the said 
commissioners, upon proof of the facts to their satisfaction, to 
return the amount of stamp duty which shall have been over- 
paid, and to cause a certificate to be written by an authorized 
officer on the probate or letters of administration setting forth 
such true value, or, as the case may be, the amount, or cor- 
rected amount of deduction, and such certificate shall bo sub- 
stituted for, and have the same force and effect as, the certifi- 
cate of the officer of the court. 
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32. If at any time it shall be discovered that the personal Provision for 
estate and effects of the deceased were at the time of the grant payment of 
of probate or letters of administration of greater value than further duty. 


the value mentioned in the certificate, or that any deduction 
for debts or funeral expenses was made erroneously, the porson 
acting in the administration of such estate and effocts shall, 
within six months after the discovery, deliver a further afli- 


davit with an account to the commissioners of inland revenue, - 


duly stamped for the amount which, with the duty (if any) 
previously paid on an affidavit in respect of such estate and 
effects, shall be sufficient to cover the duty chargeable accord- 
ing to the true value thereof, and shall at the samo time pay 
to the said commissioners interest upon such amount at the 
rate of five pounds per centum per annum from the date of the 
grant, or from such subsequent date as the said commissioners 
may in the circumstances think proper. 

The commissioners of inland revenue, upon the receipt of 
such affidavit duly stamped as aforesaid, shall cause a cer- 
tificate to be written by an authorized officer on the probate 
or letters of administration setting forth the true value of the 
estate and effects as then ascertained, or, as the case may be, 
the corrected amount of deduction, and such certificate shall 
be substituted for, and have the same force and effect as, the 
certificate of the officer of the court. 


33, (1.) Where the whole personal estate and effects of any Provisions as 
person dying on or after the first day of June one thousand to obtaining 


eight hundred and eighty-one (inclusive of property by la 
made such personal estate and effects for the purpose of the 


probate, &c. 
W where gTOSs 
; value of estate 
charge of duty, and any personal estate and effects situate out does not 


of the united kingdom), without any deduction for debts or exceed 300/. 


funeral expenses, shall not exceed the value of three hundred 
pounds, it shall be lawful for the person intending to apply 
for probate or letters of administration in England or Ireland, 
to deliver to the proper officer of the court or to any officer of 


QQ 


594 


Aprrenpix.— I. Srarures. 


inland revenue duly appointed for the purpose, a notice in 
writing in the prescribed form, setting forth the particulars of 
such estate and effects, and such further particulars as may be 
required to be stated therein, and to deposit with him the sum 
of fifteen shillings for fees of court and expenses, and also, in 
case the estate and effects shall exceed the value of one 
rire pounds, the further sum of thirty shillings for stamp 
uty. 

(2.) Lf the officer has good reason to believe that the whole 
personal estate and effects of the deceased exceeds the value of 
three hundred pounds, he shall refuse to accept the notice and 
deposit until he is satisfied of the true value thereof. 

(3.) The principal registrars of the Probate, Divorce, and 
Admiralty Division of the High Court of Justice in England, 
and of the Probate and Matrimonial Division of the High 
Court of Justice in Ireland, in communication with the com- 
missioners of inland revenue, shall prescribe the form of 
notice, and make such regulations as may be necessary with 
respect to the transmission of notices by officers of inland 
revenue, the steps to be taken for the preparation and aT: 
up of forms and documents, and generally all matters whic 
may be necessary, 80 as to authorize the grant of probate or 


' letters of administration. 


Provision as 
to inventories 
where gross 
value of estate 
does not 
exceed 300/. 


389 & 40 Vict. 
co. 24. 


39 & 40 Vict. 
c. 70. 


(4.) Officers of inland revenue are hereby empowered to 
administer all necessary oaths or affirmations, and in the 
case of letters of administration, to attest the bond and 
accept the same on behalf of the president or judge of the 
Division. 

(5.) Where the estate and effects shall exceed the value of 
one hundred pounds, the stamp duty payable on the affidavit 
for the commissioners of inland revenue shall be the fixed 
duty of thirty shillings, and no more. 

34, (1.) The Intestates, Widows, and Children (Scotland) 
Act, 1875, and the Small Testate Estate (Scotland) Act, 1876, 
as amended by the Sheriffs Court (Scotland) Act, 1876, shall 
be extended so as to apply to any case where the whole 

ersonal estate and effects of a person dying on or after the 

st day of June one thousand eight hundred and eighty-one, 
without any deduction for debts or funeral expenses, shall not 
exceed the value of three hundred pounds, whoever may be 
the applicant for representation, and wheresoever the deceased 
may have been domiciled at the time of death, and the fees 
payable under schedule C. of each of the two first-mentioned 
acts shall not exceed the sum of fifteen shillings, inclusive of 
the fee of two shillings and sixpence, to be paid to the 
commissary clerk, or sheriff clerk. 

(2.) In any such case where the estate and effects shall 
exceed the value of one hundred pounds, the stamp duty 
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payable on the inventory shall be the fixed duty of thirty 

ings, and no more. 

85. Where representation has been obtained in conformity Provision in 
with either of the two preceding sections, and it shall be at case of sub- 
any time afterwards discovered that the whole personal estate Sequent dis- 
and effects of the deceased were of a value exceeding three et Hope 
hundred pounds, then a sum equal to the stamp duty payable estate ox- 
on an affidavit or inventory in respect of the true value of such cecded 3007. 
estate and effects shall be a debt due to her Majesty from the 
person acting in the administration of such estate and effects, 
and no allowance shall be made in respect of the sums deposited 
or paid by him, nor shall the relief afforded by the next 
Succeeding section be claimed or allowed by reason of the 
a or payment of any sum. 

6. The payment of the sum of thirty shillings for the fixed Relief from _ 
duty on the affidavit or inventory in conformity with this act legacy duty in 
shall be deemed to be in full satisfaction of any claim to legacy Sas under 
duty or succession duty in respect of the estate or effects to 
which such affidavit or inventory relates. 

37. It shall be lawful for the commissioners of inland Power to com- 
revenue at any time and from time to time within three years Missioners to 
after the grant of probate or letters of administration or Ti ations. 
recording of inventory, as they may think necessary, to require od proof in 
the person acting in the administration of the estate and effects support of 
of any deceased person, to furnish such oxplanations, and to aflidavit or 
produce such documentary or other evidence respocting the ventory. 
contents of, or particulars verified by, the affidavit or inventory 
as the case may seom to them to require. 

38. (1.) Stamp duties at the like rates as are by this act rant of 
charged on affidavits and inventories shall be charged and ‘ties not 
paid on accounts delivered of the personal or movable pro- Certain ni: 
perty to be included therein according to tho value thereof. _perty. 

(2.) The personal or movable property to be included in 
an account shall be property of the following descriptions, 
viz. :— 

(a) Any property taken as a donatio mortis causa made by 

any person dying on or after the first day of June 
one thousand eight hundred and eighty-one, or taken 
under a voluntary disposition, made by any person 
so dying, purporting to operate as an immediate gift 
inter vivos whether by way of transfer, delivery, 
declaration of trust or otherwise, which shall not 
havo been bona fide made three months before the 
death of the deceased. 

(6) Any property which a person dying on or after such 
day having been absolutely entitled thereto, has 
voluntarily caused or may voluntarily cause to be 
transferred to or vested in himself and any other 
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person jointly whether by disposition or otherwise, 

so that the beneficial interest therein or in some 

ee thereof passes or accrues by survivorship on his 
eath to such other person. 

(c) Any property passing under any past or future voluntary 
settlement made by any person dying on or after 
such day by deed or any othor instrument not taking 
effect as a will, whereby an interest in such property 
for life or any other period determinable by reference 
to death is reserved either expressly or by implica- 
tion to the settlor, or whereby the settlor may have 
reserved to himself the right, by the exercise of any 
power, to restore to himself, or to reclaim the absolute 
interest in such property. 

(8.) Where an account delivered duly stamped comprises 
property passing under a voluntary settlement, and, upon the 
production of the settlement, it shall appear that the stamp 
duty of five shillings per centum has been paid thereon 
according to the amount or value of the property so passing, 
or any part thereof, the amount of such stamp duty shall be 
returned to the person delivering the account. 

39. Every person who as beneficiary, trustee, or otherwise, 
acquires possession or assumes the management, of any per- 
sonal or movable property of a description to be included in 
an account according to the preceding section shall upon 
retaining the same for his own use, or distributing or dis- 
posing thereof, and in any case within six calendar months 
after the death of the deceased deliver to the commissioners 
of inland revenue a full and true account, verified by oath, of 
such property duly stamped as required by this act. Any 
officer authorised by the commissioners for the purpose may 
administer the oath. 

40. If any person who ought to obtain probate or letters 
of administration or deliver a further affidavit or to exhibit 
an inventory or who is required to deliver such account as 
aforesaid shall neglect to do so within the period prescribed 
by law for the purpose, he shall be liable to pay to her 
majesty double the amount of duty chargeable, and the same 
shall be a debt due from him to the crown, and be recover- 
able by any of the ways or means now in force for the recovery 
of probate, legacy or succession duties. 

41, In respect of any legacy, residue, or share of residue 
payable out of, or consisting of any estate or effects according 
to the value whereof duty shall have been paid on the affi- 
davit or inventory or account, in conformity with this act, the 
duty at the rate of one pound per centum impbsed by the act 
of the fifty-fifth year of king George the third, chapter one 
hundred and eighty-four shall not be payable; 
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And in respect of any succession to property according to 
the value whereof duty shall have been paid on the affidavit 
or inventory or account in conformity with this act, the duty 
at the rate of one pound per centum imposed by the Succes- 16 & 17 Vict. 
sion Duty Act, 1853, shall not be payable. 6. 61. 

42, Subject to the relief from legacy duty given by section Charge of 
thirteen of the Customs and Inland Revenue Act, 1880, every legacy duty 
pecuniary legacy or residue or share of residue under the will cele 
or the intestacy of a person dying on or after the first day of ing a 
June one thousand eight hundred and eighty-one, although ~ 
not of an amount or value of twenty pounds, shall be charge- 
able to the duties imposed by the said act of the fifty-fifth 
year of king George the third, chapter one hundred and 
eighty-four, as modified by this act. : 

43, It shall be lawful for the commissioners of inland revenue, Power to com- 
upon the application of the person acting in the execution of missioners to 
the will of any deceased person, and upon the delivery to ssrA 
them of an account showing the amount of the estate and feria duty 
effects in respect whereof legacy duty is payable, together under a will. 
with the names or description of class of the persons entitled 
thereto and every part thereof, in possession or expectancy, 
and their degrees of consanguinity to the testator, to assess 
the duty upon the amount shown by the said account at such 
a sum by way of composition as, having regard to the circum- 
stances, shall appear to bo proper, and to accept payment of 
the duty so assessed in full discharge of all claims for legacy 
duty under such will. 

If the commissioners are of opinion that an application 
should receive the assent of any person, they shall refuse to 
entertain the application until such assent shall have been 
given. 
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CUSTOMS AND INLAND REVENUE ACT, 1889. 
(52 Vict. c, 7.) 


Amendment 1], (1.) Sub-section two of section thirty-eight of the 

of 44&45 Customs and Inland Revenue Act, 1881, is hereby amended 

Me 6-12, as follows :— 

pines The description of property marked (a) shall be read as if 
the word ‘“‘twelve” were substituted for the word 
“three” therein, and the said description of property 
shall include property taken under any gift, whenever 
made, of which property bona fide possession and enjoy- 
ment shall not have been assumed by the donee imme- 
diately upon the gift and thenceforward retained, to the 
entire exclusion of the donor, or of any benefit to him by 
contract or otherwise : 

The description of property marked (b) shall be construed 
as if the expression ‘‘to be transferred to or vested in 
himself and any other person”’ included also any pur- 
chase or investment effected by the person who was abso- 
lutely entitled to the property either by himself alone, or 
in concert, or by arrangement, with any other person: 

The description of property marked (c) shall be construed 
as if the expression “voluntary settlement” included any 
trust, whether expressed in writing or otherwise, in 
favour of a volunteer, and, if contained in a deed or 
other instrument effecting tho settlement, whether such 
deed or other instrument was made for valuable con- 
sideration or not as between the settlor and any other 
person, and as if the expression “such property,” 
wherever the same occurs, included the proceeds of 
sale thereof : 

The charge under the said section shall extend to money 
received under a policy of assurance effected by any 
person dying on or after the first day of June one 
thousand eight hundred and eighty-nine, on his life, 
where the policy is wholly kept up by him for the benefit 
of a donee, whether nominee or assignee, or a part of 
such money in proportion to the premiums paid by him, 
where the policy is partially kept up by him for such 
benefit. 

(2.) A return of stamp duty shall not be made under sub- 
section three of the said section thirty-eight by reason of, or 
in relation to, any account delivered on or after the first day 
of June one thousand eight hundred and eighty-nine. 


( 599 ) 


COLONIAL PROBATES ACT, 1892. 
(55 Vicr. c. 6.) 


An Act to provide for the Recognition in the United Kingdom 
of Probates and Letters of Administration granted in 
British Possessions. [20th May, 1892.] 


1, Her Majesty the Queen may, on being satisfied that the 
legislature of any British possession has made adequate pro- 
vision for the recognition in that possession of probates and 
letters of administration granted by the courts of the United 
Kingdom, direct by order in council that this act shall, subject 
to any exceptions and modifications specified in the order, 
apply to that possession, and thereupon, while the order is in 
force, this act shall apply accordingly. 

2,—(1.) Where a court of probate in a British possession 
to which this act applies has granted probate or letters of 
administration in respect of the estate of a deceased person, 
the probate or letters so granted may, on being produced to, 
and a copy thereof deposited with, a court of probate in the 
United Kingdom, be sealed with the seal of that court, and, 
thereupon, shall be of the like force and effect, and have the 
same operation in the United Kingdom, as if granted by that 
court. 

(2.) Provided that the court shall, before sealing a probate 
or letters of administration under this section, be satisfied— 

(a.) that probate duty has been paid in respect of so much 

(if any) of the estate as is liable to probate duty in 
the United Kingdom ; and 

(6.) in the case of letters of administration, that security 

has been given in a sum sufficient in amount to 
cover the property (if any) in the United Kingdom 
to which the letters of administration relate ; 
and may require such evidence, if any, as it thinks fit as to 
the domicile of the deceased person. 

(3.) The court may also, if it thinks fit, on the application 
of any creditor, require, before sealing, that adequate security 
be given for the payment of debts due from the estate to 
creditors residing in the United Kingdom. 

(4.) For the purposes of this section, a duplicate of any 
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probate or letters of administration sealed with the seal of the 
court granting the same, or a copy thereof certified as correct 
by or under the authority of the court granting the same, 
shall havo the same effect as the original. 

(5.) Rules of court may be made for regulating the pro- 
cedure and practice, including fees and costs, in courts of the 


" United Kingdom, on and incidental to an application for’ 
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sealing a probate or letters of administration granted in a 
British possession to which this act applies. Such rules shall, 
so far as they relate to probate duty, be made with the 
consent of the treasury, and, subject to any exceptions and 
modifications made by such rules, the enactments for the 
time being in force in relation to probate duty (including the 
penal provisions thereof) shall apply as if the person who 
applies for sealing under this section were a person applying 
for probate or letters of administration. 

3. This act shall extend to authorise the sealing in the 
United Kingdom of any probate or letters of administration 
granted by a British court in a foreign country, in like 
manner as it authorises the sealing of a probate or letters of 
administration granted in a British possession to which this 
act applies, and the provisions of this act shall apply accord- 
ingly with the necessary modifications. 

4,—(1.) Every order in council made under this act shall 
be laid before both houses of parliament as soon as may be 
after it is made, and shall be published under the authority 
of her Majesty’s Stationery Office. 

(2.) Her Majesty the Queen in council may revoke or alter 
any order in council previously made under this act. 

(3.) Where it appears to her Majesty in council that the 
legislature of part of a British possession has power to make 
the provision requisite for bringing this act into operation in 
that part, it shall be lawful for her Majesty to direct by order 
in council that this act shall apply to that part as if it were a 
separate British possession, and thereupon, while the order is 
in force, this act shall apply accordingly. 

§. This act when applied by an order in council to a British 
possession shall, subject to the provisions of the order, apply 
to probates and letters of administration granted in that pos- 
session either before or after the passing of this act. 

6. In this act— 

The expression ‘court of probate’? means any court or 
authority, by whatever name designated, having juris- 
diction in matters of probate, and in Scotland means the 
sheriff court of the county of Edinburgh: 

The expressions “‘probate” and “ letters of administration” 
include confirmation in Scotland, and any instrument 
having in a British possession the same effect which 
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under English law is given to probate and letters of ad- 
ministration respectively : 

The expression ‘‘ probate duty” includes any duty payable 
on the value of the estate and effects for which probate 
or letters of administration is or are granted : 

The expression ‘ British court in a foreign country” means 
any British court having jurisdiction out of the Queen’s 
dominions in pursuance of an order in council, whether 
made under any act or otherwise. 

7. This act may be cited as the Colonial Probates Act, Short title. 

1892. 
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Estate Dory. 
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1. In the case of every person dying after the commence- 
ment of this part of this act, thore shall, save as hereinafter 
expressly provided, be levied and paid, upon the principal 
value ascertained as hereinafter provided of all property, real 
or personal, settled or not settled, which passes on the death 
of such person a duty, called “estate duty,” at the graduated 
rates hereinafter mentioned, and the oxisting duties men- 
tioned in the first schedule to this act shall not be levied in 
respect of property chargeable with such estate duty. 

.—(1.) Property passing on the death of the deceased shall 
be deemed to include the property following, that is to 
say :— 

(a.) Property of which the deceased was at the time of his 
death competent to dispose ; 

(6.) Property in which the deceased or any other person 
had an interest ceasing on the death of the deceased, 
to the extent to which a benefit accrues or arises by 
the cesser of such interest ; but exclusive of property 
the interest in which of the deceased or other person 
was only an interest as holder of an office, or re- 
cipient of the benefits of a charity, or as a corporation 
sole; 

(c.) Property which would be required on the death of the 
deceased to be included in an account under section 
thirty-eight of the Customs and Inland Revenue Act, 
1881, as amended by section eleven of the Customs 
and Inland Revenue Act, 1889, if those sections were 
herein enacted and extended to real property as well 
as personal property, and the words “ voluntary” 
and ‘‘yoluntarily’’ and a reference te a ‘“‘ volunteer” 
were omitted therefrom; and 

(d.) Any annuity or other interest purchased or provided 
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by the deceased, either by himself alone or in 
concert or by arrangement with any other person, 
to the extent of the beneficial interest accruing or 
arising by survivorship or otherwise on the death of 
the deceased. 

(2.) Property passing on the death of the deceased when 
situate out of the United Kingdom shall be included only, 
if, under the law in force before the passing of this act, 
legacy or succession duty is payable in respect thereof, or 
would be so payable but for the relationship of the person to 
whom it passes. 

(3.) Property passing on the death of the deceased shall 
not be deemed to include property held by the deceased as 
trustee for another person, under a disposition not made by 
the deceased, or under a disposition made by the deceased 
more than twelve months before his death whero possession 
and enjoyment of the property was bona fide assumed by the 
beneficiary immediately upon the creation of the trust and 
thenceforward rotained to tho entire oxclusion of the deceased 
or of any benefit to him by contract or otherwise. 

3.—(1.) Estate duty shall not be payablo in respect of pro- Exception for 
perty passing on the death of the decoased by roason only of transactions 
a bond fide purchase from the person under whose disposition £" money, 

: ae consideration. 

the property passes, nor in respect of the falling into posses- 
sion of the reversion on any lease for lives, nor in respect of 
the determination of any annuity for lives, where such pur- 
chase was made, or such lease or annuity granted, for full 
consideration in money or money’s worth paid to the vendor 
or grantor for his own uso or benefit, or in the case of a lease 
for the use or benefit of any person for whom the grantor 
was a trustee. 

(2.) Where any such purchase was made, or lease or annuity 
granted, for partial consideration in money or money’s worth 
paid to the vendor or grantor for his own use or benefit, or in 
the case of a lease for the use or benefit of any person for 
. whom the grantor was a trustee, the value of the considera- 
tion shall be allowed as a deduction from the value of the 
property for the purpose of estate duty. 

4, For determining the rate of estate duty to be paid on Aggregation 
any property passing on the death of the deceased, all pro- of property to 
perty so passing in respect of which estato duty is leviable rier 
shall be aggregated so as to form one estate, and the duty cance of 
shall be levied at the proper graduated rate on the principal quty. 
value thereof : 

Provided that any property so passing, in which the de- 
ceased never had an interest, or which under a disposition 
not made by the deceased passes immediately on the death of 
the deceased to some person other than the wife or husband 
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or a lineal ancestor or lineal descendant of the deceased, shall 


not be aggregated with any other property, but shall be an 
estate by itself, and the estate duty shall be levied at the 
proper graduated rate on the principal value thereof; but if 
any benefit under a disposition not made by the deceased is 


_ reserved or given to the wifo or husband or a lineal ancestor 


or lineal descendant of the deceased, such benefit shall be 
ageregated with property of the deceased for the purpose of 
determining the rate of estate duty. 

§.—(1.) Where property in respect of which estate duty is 
leviable is settled by the will of the deceased, or having beon 
settled by some other disposition, passes under that disposi- 
tion on the death of the deceased to some person not com- 
petent to dispose of the property,— 

(a) a further estate duty (called settlement estate duty) on 
the principal value of the settled property shall be 
levied at the rate hereinafter specified, except where 
the only life interest in the property after the death 
of the deceased is that of a wife or husband of the 
deceased ; but 

(6) during the continuance of the settlement the settlement 
estate duty shall not be payable more than once. 

(2.) If estate duty has already been paid in respect of 
any settled property since the date of the settlement, the 
estate duty shall not, nor shall any of the duties mentioned 
in the fifth paragraph of the first schedule to this act, be 
payable in respect thereof, until the death of a person who 
was at the time of his death or had been at any time during 
the continuance of the settlement competent to dispose of such 
property. 

(3.) In the case of settled property, where the interest of 
any person under the settlement fails or determines by reason 
of his death before it becomes an interest in possession, and 
subsequent limitations under the settlement continue to sub- 
sist, the property shall not be deemed to pass on his death. 

(4.) Any person paying the settlement estate duty payable 
under this section upon property comprised in a settlement, 
may deduct the amount of the ad valorem stamp duty (if any) 
charged on the settlement in respect of that property. 

(5.) Where any lands or chattels are so settled, whether by 
act of parliament or royal grant, that no one of the persons 
successively in possession thereof is capable of alienating the 
same, whether this interest ig in law a tenancy for life or a 
tenancy in tail, the provisions of this act with respect to 
settled property shall not apply, and the a ed passing on 
the death of any person in possession of the lands and 
chattels shall be the interest of his successor in the lands 
and chattels, and such interest shall be valued, for the pur- 
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pose of estate duty, in like manner as for the purpose of 
succession duty. 


Collection and Recovery of Duty and Value of Property. 


6,—(1.) Estate duty shall be a stamp duty, collected and Collection and 
recovered as hereinafter mentioned. recovery of 

(2.) The executor of the deceased shall pay the estate duty °*# duty. 
in respect of all personal proporty (wheresoever situate) of ie alee a 
which the deceased was competent to dispose at his death, on ig9g. 5 16. 
delivering the inland revenue affidavit, and may pay inlike °~ | | 
manner the estate duty in respect of any other property 
passing on such death, which by virtue of any testamentary 
disposition of the deceased is under the control of the executor, 
or, in the case of proporty not under his control, if the persons 
accountable for the duty in respect thereof request him to 
make such payment. 

(3.) Where the executor does not know the amount or value 
of any property which has passed on the death, he may state 
in the inland revenue affidavit that such property exists but 
he does not know the amount or value thereof, and that he 
undertakes, as soon as the amount and value are ascortained, 
to bring in an account thereof, and to pay both the duty for 
which he is or may be liable, and any further duty payable 
by reason thereof for which he is or may be liable in respect 
of the other property mentioned in the affidavit. 

(4.) Estate duty, so far as not paid by the executor, shall 
be collected upon an account setting forth the particulars of 
the property, and delivered to the commissioners within six 
months after the death by tho person accountable for the 
duty, or within such further time as the commissioners may 
allow. 

(5.) Every estate shall include all income accrued upon the 
property included therein down to and outstanding at the 
date of the death of the deceased. 

(6.) Interest at the rate of three per cent. per annum on the [Amended by 
estate duty shall be paid from the date of the death up to the Fiance Act, 
date of the delivery of the inland revenue affidavit or account, 10-1 as. 18, 
or the expiration of six months after the death, whichever “" 
first happens, and shall form part of the estate duty. 

(7.) The duty which is to be collected upon an inland 
revenue affidavit or account shall be due on the delivery 
thereof, or on the expiration of six months from the death, 
whichever first happens. 

(8.) Provided that the duty due upon an account of real [Amended by 
property may, at the option of the person delivering the i hei aa 
account, be paid by eight equal yearly instalments, or sixteen “*’”? * ‘ 
half-yearly instalments, with interest at the rate of three per 
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cent. per annum from the date at which the first instalment is 
due, less income tax, and the first instalment shall be due at 
the expiration of twelve months from the death, and the 
interest on the unpaid portion of the duty shall be added to 
each instalment and paid accordingly; but the duty for the 
time being unpaid, with such interest to the date of payment, 


" may be paid at any time, and in case the a aed is sold, 


shall be paid on completion of the sale, and if not so paid 
shall be duty in arrear. 

7.—(1.) In determining the value of an estate for the pur- 
ie of estate duty allowance shall be made for reasonable 

uneral expenses and for debts and incumbrances; but an 
allowance shall not be made— 

(a) for debts incurred by the deceased, or incumbrances 
created by a disposition made by the deceased, unless 
such debts or incumbrances were incurred or created 
bona fide for full consideration in money or money's 
worth wholly for the deceased’s own use and benefit 
and take effect out of his interest, nor 

(6) for any debt in respect whereof thore is a right to 
reimbursement from any other estate or person, unless 
such reimbursement cannot be obtained, nor 

(c) more than once for the same debt or incumbrance 
charged upon different portions of the estate ; 

and any debt or incumbrance for which an allowance is made 
shall be deducted from the value of the land or other subjects 
of property liable thereto. 

(2.) An allowance shall not be made in the first instance for 
debts due from the deceased to persons resident out of the 
United Kingdom, (unless contracted to be paid in the United 
Kingdom, or charged on property situate within the United 
Kingdom, ) except out of the value of any personal property 
of the deceased situate out of the United Kingdom in respect 
of which estate duty is paid; and there shall be no repayment 
of estato duty in respect of any such debts, except to the 
extent to which it is shown to the satisfaction of the commis- 
sioners, that the personal property of the deceased situate in 
the foreign country or British possession in which the person 
to whom such debts are due resides, is insufficient for their 
payment. 

(3.) Where the commissioners are satisfied that any addi- 
tional expense in administering or in realising property has 
been incurred by reason of the property being situate out of 
the United Kingdom, they may make an allowance from the 
value of the property on account of such or not exceed- 
ing in any case five per cent. on the value of the property. 

(4.) Where any property passing on the death of the 
deceased is situate in a foreign country, and the commissioners 
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are satisfied that by reason of such death any duty is payable 
in that foreign country in respect of that property, they shall 
make an allowance of the amount of that duty from the value 
of the property. 

©.) The principal value of any property shall be estimated 
to be the price which, in the opinion of the commissioners, 
such property would fetch if sold in the open market at the 
time of the death of the deceased ; 

Provided that, in the case of any agricultural property, 
where no part of the principal value is due to the expectation 
of an increased income from such property, the principal value 
shall not exceed twenty-five times the annual value as assessed 
under Schedule A. of the Income Tax Acts, after making 
such deductions as have not been allowed in that assessment 
and are allowed under the Succession Duty Act, 1858, and 
making a deduction for expenses of management not exceed- 
ing five per cent. of the annual value so assessed. 

(6.) Where an estate includes an interest in expectancy, 
estate duty in respect of that interest shall be paid, at the 
option of the person accountable for the duty, either with the 
duty in respect of the rest of the estate or when the interest 
falls into possession, and if the duty is not paid with the estate 
duty in respect of the rest of the estate, then— 

(a) for the purpose of determining the rate of estate duty 
in respect of the rest of the estate the value of the 
interest shall be its value at the date of the death of 
the deceased ; and 

(b) the rate of estate duty in respect of the interest when it 
falls into possession shall be calculated according to 
its value when it falls into possession, together with 
the value of the rest of the estate as previously 
ascertained. 

(7.) The value of the benefit accruing or arising from the 
cesser of an interest ceasing on the death of the deceased 
shall— 

(a) if the interest extended to the whole income of the pro- 

perty, be the principal value of that property ; and 

(6) if the interest extended to less than the whole income 
of the property, be the principal value of an addition 
to the property equal to the income to which the 
interest extended. 

(8.) Subject to the provisions of this act, the value of any 

roperty for the purpose of estate duty shall be ascertained 
3 the commissioners in such manner and by such means as 
they think fit, and, if they authorize a person to inspect any 
property and report to them the value thereof for the pur- 
poses of this act, the person having the custody or possession 
of that property shall permit the person so authorized to 
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inspect if at such reasonable times as the commissioners con- 
sider necessary. 

(9.) Where the commissioners require a valuation to be 
made by a person named by them, the reasonable costs of 
such valuation shall be defrayed by the commissioners. 

(10.) Property passing on any death shall not be aggregated 
more than once, nor shall estate duty in respect thereof be 
more than once levied on the same death. 

8.—(1.) The existing law and practice relating to any of 
the duties now leviable on or with reference to death shall, 
subject to the provisions of this act and so far as the same are 
applicable, apply for the purposes of the collection, recovery, 
and repayment of estate duty, and for the exemption of the 
property of common seamen marines or soldiers who are slain 

r die in the sorvice of her Majesty, and for the purpose of 
payment of sums under one hundred pounds without requiring 
representation, as if such law and practice were in terms made 
applicable to this part of this act. 

(2.) Sections twelve to fourteen of the Customs and Inland 
Revenue Act, 1889, and section forty-seven of the Local Regis- 
tration of Title (Ireland) Act, 1891, shall apply as if estate 
duty were therein mentioned as well as succession duty, and 
as if an account were not settled within the meaning of any 
of the above sections until the time for the payment of the 
duty on such account has arrived. 

(3.) The executor of the deceased shall, to the best of his 
knowledge and belief, specify in appropriate accounts annexed 
to the inland revenue affidavit all the property in respect of 
which estate duty is payable upon the death of the deceased, 
and shall be accountable for the estate duty in respect of all 
personal property wheresoever situate of which the deceased 
was competent to dispose at his death, but shall not be liable 
for any ity in excess of the assots which he has received as 
executor, or might but for his own neglect or default have 
received. 

(4.) Where property passes on the death of the deceased, 
and his executor is not accountable for the estate duty in 
respect of such property, every person to whom any property 
so passes for any beneficial interest in possession, and also, to 
the extent of the property actually received or disposed of by 
him, every trustee, guardian, committee, or other person in 
whom any interest in the property so passing or the manage- 
ment thereof is at any time vested, and every person in 
whom the same is vested in possession by alienation or other 
derivative title shall be accountable for the estate duty on the 
property, and shall, within the time required ‘by this act or 
such later time as the commissioners allow, deliver to the 
commissioners and verify an account, to the best of his know- 


Finance Act, 1894. 


ledge and belief, of the property: Provided that nothing in 
this section contained shall render a person accountable for 
duty who acts merely as agent or bailiff for another person in 
the management of property. 

(5.) Every person accountable for estate duty, and every 
person whom the commissioners believe to have taken posses- 
sion of or administered any part of the estate in respect of 
which duty is leviable on the death of the deceased, or of the 
income of any part of such estate, shall, to the best of his 
knowledge and belief, if required by the commissioners, 
deliver to them and verify a statement of such particulars 
together with such evidence as they require relating to any 
property which they have reason to believe to form part of an 
estate in respect of which estate duty is leviable on the death 
of the deceased. 

(6.) A person who wilfully fails to comply with any of the 
foregoing provisions of this section shall be liable to pay one 
hundred pounds, or a sum equal to double the amount of the 
estate duty, if any, remaining unpaid for which he is account- 
able, according as the commissioners elect: Provided that the 
commissioners, or in any proceeding for the recovery of such 
eg the court, shall have power to reduce any such 

enalty. 

: (7.) Estate duty shall, in the first instance, be calculated at 
the appropriate rate according to the value of the estate as set 
forth in the inland revenue affidavit or account delivered, but 
if afterwards it appears that for any reason too little duty has 
been paid, the additional duty shall, unless a certificate of dis- 
charge has been delivered under this act, be payable, and be 
treated as duty in arrear. 

(8.) The commissioners on application from a person ac- 
countable for the duty on any property forming part of an 
estate shall, where they consider that it can conveniently be 
done, certify the amount of the valuation accepted by them 
for any class or description of property forming part of such 
estate. 

(9.) Where the commissioners are satisfied that the estate 
duty leviable in respect of any property cannot without exces- 
sive sacrifice be raised at once, they may allow payment to be 
postponed for such period, to such extent, and on payment of 
such interest not exceeding four per cent. or any higher 
interest yielded by the property, and on such terms, as the 
commissioners think fit. 

(10.) Interest on arrears of estate duty shall be paid as if 
they were arrears of legacy duty. 

(11.) Lf after the expiration of twenty years from a death 
upon which estate duty became leviable any such duty remains 
unpaid, the commissioners may, if they think fit, on the appli- 
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cation of any person accountable or liable for such duty or 
interested in the property, remit the payment of such duty or 
any part thereof or any interest thereon. 

(12.) Where it is proved to the satisfaction of the commis- 
sioners that too much estate duty has been paid, the excess 
shall be repaid by them, and in cases where the over-payment 
was due to over valuation by the commissioners, with interest 
at three per cent. per annum. 

(18.) Where any proceeding for the recovery of estate duty 
in respect of any property is instituted, the high court shall 
have jurisdiction to appoint a receiver of the property and the 
rents and profits thereof, and to order a sale of the property. 

(14.) All affidavits, accounts, certificates, statements, and 
forms used for the purpose of this part of this act shall be in 
such form, and contain such particulars, as may be prescribed, 
and if so required by the commissioners shall be in duplicate, 
and accounts and statements shall be delivered and verified on 
oath and by production of books and documents in the manner 
prescribed, and any person who wilfully fails to comply with 
the provisions of this enactment shall be liable to the penalty 
above in this section mentioned. 

(15.) No charge shall be made for any certificate given by 
the commissioners under this act. 

(16.) The estate duty may be collected by means of stamps 
or such other means as the commissioners prescribe. 

(17.) The form of certificate required to be given by the 
proper officer of the court under section thirty of the Customs 
and Inland Revenue Act, 1881, may be varied by a rule of 
court in such manner as may appear necessary for carrying 
into effect this act. 

(18.) Nothing in this section shall render liable to or ac- 
countable for duty a bona fide purchaser for valuable con- 
sideration without notice. 

9.—(1.) A rateable part of the estate duty on an estate, in 
proportion to the value of any property which does not pass 
to the executor as such, shall be a first charge on the property 
in respect of which duty is leviable ; provided that the property 
shall not be so chargeable as against a bond fide purchaser 
thereof for valuable consideration without notice. 

(2.) On an application submitting in the prescribed form 
the description of the lands or other subjects of property 
(whether hereditaments, stocks, funds, shares, or securities), 
and of the debts and incumbrances allowed by the commis- 
sioners in assessing the value of the property for the purposes 
of estate duty, the commissioners shall grant a certificate of 
the estate duty paid in respect of the property, and specify 
the debts and incumbrances so allowed, as well as the lands 
or other subjects of property. 
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(3.) Subject to any a phase of estate duty arising from 
want of title to the land or other subjects of property, or 
from the existence of any debt or incumbrance thereon for 
which under this act an allowance ought to have been but 
has not been made, or from any other cause, the certificate 
of the commissioners shall be conclusive evidence that the 
amount of duty named therein is a first charge on the lands 
or other subjects of property after the debts and incumbrances 
allowed as aforesaid : Provided that any such repayment of 
duty by the commissioners shall be made to the person pro- 
ducing to them the said certificate. 

(4.) If the rateable part of the estate duty in respect of 
any property is paid by the executor, it shall, where occasion 
requires, be repaid to him by the trustees or owners of the 
property, but if the duty is in respect of real property, it 
may, unless otherwise agreed upon, be repaid by the same 
instalments and with the same interest as are in this act 
mentioned. 

(5.) A person authorised or required to pay the estate duty 
in respect of any property shall, for the purpose of paying 
the duty, or raising the amount of the duty when already 
paid, have power, whether the property is or is not vested 
in him, to raise the amount of such duty and any interest 
and expenses properly paid or incurred by him in respect 
thereof, by the sale or mortgage of or a terminable charge on 
that property or any part thereof. 

(6.) A person having a limited interest in any property, 
who pays the estate duty in respect of that property, shall 
be entitled to the like charge, as if the estate duty in respect 
of that property had been raised by means of a mortgage to 
him. 


(7.) Any money arising from the sale of property comprised 
in a settlement, or held upon trust to lay out upon the trusts 
of a settlement, and capital money arising under the Settlod 
Land Act, 1882, may be expended in paying any estate duty 
in respect of property comprised in the settlement and held 
upon the same trusts. 

10.—(1.) Any person aggrieved by the decision of the 
commissioners with respect to the repayment of any excess 
of duty paid, or by the amount of duty claimed by the com- 
missioners, whether on the ground of the value of any pro- 
perty or the rate charged or otherwise, may, on payment of, 
or giving security as hereinafter mentioned for, the duty 
claimed by the commissioners or such portion of it as is then 
payable by him, appeal to the high court within the time 
and in the manner and on the conditions directed by rules 
of court, and the amount of duty shall be determined by the 
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high court, and if the duty as determined is less than that 
paid to the commissioners the excess shall be repaid. 

(2.) No appeal shall be allowed from any order, direction, 
determination, or decision of the high court in any appeal 
under this section except with the leave of the high court or 
court of appeal. 

(8.) The costs of the appeal shall be in the discretion of 
the court, and the court, where it appears to the court just, 
may order the commissioners to pay on any excess of duty 
repaid by them interest at the rate of three per cent. per 
annum for such period as appears to the court just. 

(4.) Provided that the high court, if satisfied that it would 
impose hardship to require the appellant, as a condition of 
an appeal, to pay the whole, or, as the case may be, any 
part of the duty claimed by the commissioners or of su 
portion of it as is then payable by him, may allow an appeal 
to be brought on payment of no duty, or of such part only 
of the duty as to the court seems reasonable, and on security 
to the satisfaction of the court being given for the duty, or 
so much of the duty as is not so paid, but in such case the 
court may order interest at the rate of three per cent. per 
annum to be paid on the unpaid duty so far as it becomes 
payable under the decision of the court. 

(5.) Where the value as alleged by the commissioners of 
the property in respect of which the dispute arises does not 
exceed ten thousand pounds, the appeal under this section 
may be to the county court for the county or place in which 
the appellant resides or the property is situate, and this 
section shall for the purpose of the appeal apply as if such 
county court were the high court. 

(6.) The county council of every county or county borough 
in Great Britain, shall within twelve months after the com- 
mencement of this act, and may thereafter from time to time, 
appoint a sufficient number of qualified persons to act as 
valuers for the purposes of this act in their respective counties, 
and shall fix a scale of charges for the remuneration of such 
persons, and the court may refer any question of disputed 
value under this section to the arbitration of any person so 
appointed for the county in which the appellant resides or the 
property is situate ; and the costs of any such arbitration shall 

6 part of the costs of the appeal. 


Discharge from and Apportionment of Duty. 


11.—(1.) The commissioners on being satisfied that the full 
estate duty has been or will be paid in respect of an estate or 
any part thereof shall, if required by the person accounting 
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for the duty, give a certificate to that effect, which shall dis- 
charge from any further claim for estate duty the property 
shown by the certificate to form the estate or part thereof as 
the case may be. 

(2.) Where a person accountable for the estate duty in 
respect of any property passing on a death applies after the 
lapse of two years from such death to the commissioners, and 
delivers to them and verifies a full statement to the best of his 
knowledge and belief of all property passing on such death 
and the several persons entitled thereto, the commissioners 
may determine the rate of the estate duty in respect of the 
property for which the applicant is accountable, and on pay- 
ment of the duty at that rate, that property and the applicant 
so far as regards that property shall be discharged from any 
further claim for estate duty, and the commissioners shall 
give a certificate of such discharge. 

(3.) A certificate of the commissioners under this section 
shall not discharge any person or property from estate duty 
in case of fraud or failure to disclose material facts, and shall 
not affect the rate of duty payable in respect of any property 
afterwards shown to have passed on the death, and the duty 
in respect of such property shall be at such rate as would be 
payable if the value thereof were added to the value of the 
property in respect of which duty has been already accounted 
for; 

(4.) Provided nevertheless that a certificate purporting to 
be a discharge of the whole estate duty payable in respect of 
any property included in the certificate shall exonerate a 
bona fide purchaser for valuable consideration without notice 
from the duty notwithstanding any such fraud or failure. 

12. The commissioners in their discretion, upon application 
by a person entitled to an interest in expectancy, may com- 
mute the estate duty which would or might, but for the 
commutation, become payable in respect of such interest for a 
certain sum to be presently paid, and for determining that 
sum shall cause a present value to be set upon such duty, 
regard being had to the contingencies affecting the lability 
to and rate and amount of such duty, and interest being 
reckoned at three per cent.; and on the receipt of such sum 
they shall give a certificate of discharge accordingly. 
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18,—(1.) Where, by reason of the number of deaths on Powers to 
which property has passed or of the complicated nature of accept compo- 


ition for 


the interests of different persons in property which has passed "ea aa 


on death, or from any other cause, it is difficult to ascertain 
exactly the amount of death duties or any of them payable in 
respect of any property or any interest therein, or 80 to ascer- 
tain the same without undue expense in proportion to the 
value of the property or interest, the commissioners on the 
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application of any person accountable for any duty thereon, 
and upon his giving to them all the information in his power 
respecting the amount of the property and the several interests 
therein, and other circumstances of the case, may by way of 
composition for all or any of the death duties payable in 
respect of the property, or interest, and the various interests 
therein, or any of them, assess such sum on the value of the 
property, or interest, as having regard to the circumstances 
appears proper, and may accept payment of the sum 80 
assessed, in full discharge of all claims for death duties in 
respect of such property or interest, and shall give a certificate 
of discharge accordingly ; 

(2.) Provided that the certificate shall not discharge any 
person from any duty in case of fraud or failure to disclose 
material facts. 

(8.) In this section the expression ‘‘death duties” means 
the estate duty under this act, the duties mentioned in the 
first schedule to this act and the legacy and succession duties, 
and the duty payable on any representation or inventory 
under any act in force before the Customs and Inland 
Revenue Act, 1881. 

14,—(1.) In the case of property which does not pass to the 
executor as such, an amount equal to the proper rateable part 
of the estate duty may be recovered by the person, who being 
authorised or required to pay the estate duty in respect of any 
property has paid such duty, from the person entitled to any 
sum charged on such property, (whether as capital or as an 
annuity or otherwise, ) under a disposition not containing any 
express provision to the contrary. 

(2.) Any dispute as to the proportion of estate duty to be 
borne by any property or person, may be determined upon 
application by any person interested in manner directed by 
rules of court, either by the high court, or, where the amount 
in dispute is less than fifty pounds, by a county court for the 
county or place in which the person recovering the same 
resides, or the property in respect of which the duty is paid is 
situate. 

(3.) Any person from whom a rateable part of estate duty 
can be recovered under this section shall be bound by the 
accounts and valuations as settled between the person entitled 
to recover the same and the commissioners. 

15.—(1.) Estate duty shall not be payable in respect of a 
single annuity not exceeding twenty-five pounds purchased or 
provided by the deceased, either by himself alone or in concert 
or arrangement with any other person, for the life of himself 
and of some other person and the survivor of them, or to 
arise on his own death in favour of some uther person; and 
if in any case there is more than one such annuity, the 
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annuity first granted shall be alone entitled to the exemption 
under this section. 

(2.) It shall be lawful for the treasury to remit the estate 
duty, or any other duty leviable on or with reference to death, 
in respect of any such pictures, prints, books, manuscripts, 
works of art or scientific collections, as appear to the treasury 
to be of national, scientific, or historic interest, and to be 
given or bequeathed for national purposes, or to any univer- 
sity, or to any county council or municipal corporation, and 
no property the duty in respect of which is so remitted shall 
be aggregated with any other property for the purpose of 
fixing the rate of estato duty. 

(3.) Estate duty shall not be payable in respoct of any 
peer or annuity payable by the government of British 

ndia to the widow or child of any deceased officer of such 
eater notwithstanding that the deceased contributed 

uring his lifetime to any fund out of which such pension or 
annuity is paid. 

(4.) Estate duty shall not be payable in respect of any 
advowson or church patronage which would have been free 
from succession duty under section twenty-four of the Succes- 
sion Duty Act, 1853. 


Small Estates. 


16.—(1.) The provisions of sections thirty-three, thirty-five, 
and thirty-six of the Customs and Inland Revenue Act, 1881, 
(relating to the obtaining of representation to the deceased 
where the gross value of his personal estate does not exceed 
three hundred pounds,) shall apply with the necessary modi- 
fications to the case where the gross value of the property 
real and personal in respect of which estate duty is payable 
on the death of the deceased, exclusive of property settled 
otherwise than by the will of the decoased, does not exceed 
five hundred pounds, and where the gross value does not 
exceed three hundred pounds the fixed duty shall be thirty 
shillings, and where the gross value exceeds three hundred 
pounds and does not exceed five hundred pounds the fixed 
duty shall be fifty shillings. 

(2.) All such property may be comprised in the notice 
under the said section thirty-three. 

(3.) Where the net value of the property, real and personal, 
in respect of which estate duty is payable on the death of the 
deceased, exclusive of property settled otherwise than by the 
will of the deceased, does not exceed one thousand pounds, 
such property, for the purpose of estate duty, shall not be 
aggregated with any other property, but shall form an estate 
by itself; and where the fixed duty or estate duty has been 
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paid upon the principal value of that estate, the settlement 
estate duty and the legacy and succession duties shall not be 
payable under the will or intestacy of the deceased in respect 
of that estate. 

(4.) Where representation granted under this section if 
granted in England extends to property in Ireland, and if 
granted in Ireland extends to property in England, the prin- 
cipal registrar of the probate division of the high court in 
England or Ireland, as the case may be, shall aftix the seal 
of the court thereto on the same being sent to him for that 
purpose, with the fee of two shillings and sixpence. 

(5.) Where the fixed duty of thirty or fifty shillings is paid 
within twelye months after the death of the deceased, interest 
on such duty shall not be payable. 


Rates of Estate Duty. 


Scale of rates 17, The rates of estate duty shall be according to the 


of estate : one 
duty. following scale : 


Where the Principal Value of the Estate eon at 


§£ £ 
Exceeds - 100 and does not exceed - 500 | One pound. 
5 


. 00 4, ‘i 1,000 | Two pounds. 

- 1,000 sé, i 10,000 | Three pounds, 

» 10,000 ,, - 25,000 | Four pounds. 

» 26,000  ,, », 60,000 | Four pounds ten shillings, 
» 60,000 ,, 9 75,000 | Five pounds. 

», 16,000 ,, »» 100,000 | Five pounds ten shillings. 
», 100,000 i, » 150,000 | Six pounds. 

» 150,000 _,, », 250,000 | Six pounds ten shillings. 

», 250,000 ,, », 500,000 | Seven pounds. 

», 500,000 », 1,000,000 | Seven pounds ten shillings. 


», 1,000,000 - ike’ Hight pounds. 





The rate of the settlement estate duty where the property 

is settled shall be one per cent. 
Amended by Provided that for any fractional part of ten pounds over ten 
inance Act, pounds or any multiple thereof, the estate duty and the settle- 
1896, 17, ment estate duty shall be payable at the rate per cent. for the 


PL IIL} ” full sum of ten pounds. 


Succession Duty. 


Value of real © 18,—(1.) The value for the purpose of succession duty of a 
successions = succession to real property arising on the death of a deceased 


aaa person shall, where the successor is competent to dispose of 
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the property, be the principal value of the property, after 
deducting the estate duty payable in respect thereof on the 
said death and the expenses if any properly incurred of raising 
and paying the same; and the duty shall be a charge on the 
property, and shall be payable by the same instalments as are 
authorised by this act for estate duty on real property, with 
interest at the rate of three per cent. per annum; and the 
first instalment shall be payable and the interest shall begin 
to run at the expiration of twelve months after the date on 
which the successor became entitled in possession to his suc- 
cession or to the receipt of the income and profit thereof; and 
after the expiration of the said twelve months the provisions 
with respect to discount shall not apply. 

(2.) The principal value of real property for the purpose of 
succession duty shall be ascertained in the same manner as it 
would be ascertained under the provisions of this act for the 
purpose of estate duty; and in tho case of any agricultural 
property where no part of the principal value is due to the 
expectation of an increased income from such property, the 
annual value for the purpose of succession duty shall be 
arrived at in the same manner as under the provisions of this 
part of this act for the purpose of estate duty. 


British Possessions. 


20,—-(1.) Where the commissioners are satisfied that, in a Exception as 
British possession to which this section applies, duty is payable ‘© PF Sporty in 
by reason of a death in respect of any property situate in such Jaime 
possession and passing on such death, they shall allow a sum 
equal to the amount of that duty to be deducted from the 
estate duty payable in respect of that property on the same 
death. 

(2.) Nothing in this act shall be held to create a charge for 
estate duty on any property situate in a British possession, 
while so situate, or to authorise the commissioners to take any 
proceedings in a British possession for the recovery of any 
estate duty. 

(3.) Her majesty the queen may, by order in council, apply 
this section to any British possession, where her majesty is 
satisfied that, by the law of such possession, either no duty is 
leviable in respect of property situate in the United Kingdom 
when passing on death, or that the law of such possession as 
respects any duty so leviable is to the like effect as the fore- 
going provisions of this section. 

(4.) Her majesty in council may revoke any such order, 
where it appears that the law of the British possession has 
been so altered that it would not authorise the making of an 
order under this section. 
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Savings and Definitions. 


21,—(1.) Estate duty shall not be payable on the death of 
a deceased person in respect of personal property settled by a 
will or disposition made by a person dying before the com- 
mencement of this part of this act, in respect of which pro- 
perty any duty mentioned in paragraphs one and two of the 
first schedule to this act, or the duty payable on any repre- 
sentation or inventory under any act in force before the 
Customs and Inland Revenue Act, 1881, has been paid or is 
payable, unless in either case the deceased was at the time of 
his death, or at any time since the will or disposition took 
effect had been, competent to dispose of the property. 

(2.) Where a person died before the commencement of this 
part of this act, the duties mentioned in the first schedule to 
this act shall continue to be payable in like manner in all 
respects as if this act had not passed. 

(3.) Where an interest in expectancy in any property has, 
before the commencement of this part of this act, been bona 
fide sold or mortgaged for full consideration in money or 
money’s worth, then no other duty on such property shall be 
payable by the purchaser or mortgagee when the interest falls 
into possession, than would have been payable if this act had 
not passed; and in the case of a mortgage, any higher duty 
payable by the mortgagor shall rank as a charge subsequent 
to that of the mortgagee. 

(4.) The settlement estate duty of one per cent. shall not 
be payable in respect of property settled by a disposition 
which has taken effect before the commencement of this part 
of this act. 

(5.) Where a husband or wife is entitled, either solely or 
jointly with the other, to the income of any property settled 
by the other under a disposition which has taken effect before 
the commencement of this part of this act, and on his or her 
death the survivor becomes entitled to the income of the pro- 
perty settled by such survivor, estate duty shall not be payable 
in respect of that property until the death of the survivor. 

22.—(1.) In this part of this act, unless the context other- 
wise requires :— 

(a) The expressions ‘‘deceased person” and ‘‘the deceased” 
mean a person dying after the commencement of this 
part of this act : 

(6) The expression ‘‘will” includes any testamentary in- 
strument : 

(c) The expression ‘‘representation’? means probate of a 
will or letters of administration : 

(2) The expression “‘ executor” means the executor or ad- 
ministrator of a deceased person, and includes, as 
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regards any obligation under this part of this act, 
any person who takes possession of or intermeddles 
with the personal property of a deceased person : 
(e) pa “estate duty ’’ means estate duty under 
aan 


8 act: 

(f) The expression ‘‘ property ” includes real property and 
personal property and the proceeds of sale thereof 
respectively and any money or investment for the 
time being representing the proceeds of sale : 

(g) The expression “agricultural property” means agricul- 
tural land pasture and woodland, and also includes 
such cottages, farm buildings, farm houses, and 
mansion houses (together with the lands occupied 
therewith) as are of a character appropriate to the 
property : 

(hk) The expression ‘settled property” means property 
comprised in a settlement : 

(«) The expression ‘‘settlement”’ means any instrument, 
whether relating to real property or personal pro- 
perty, which is a settlement within the meaning of 
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related to real property would be a settlement within °. 38. 


the meaning of that section, and includes a settle- 
ment effected by a parol trust: 

(j) The expression “interest in expectancy” includes an 
estate in remainder or reversion and every other 
future interest whether vested or contingent, but 
does not include reversions expectant upon the deter- 
mination of leases: 

(k) The expression ‘‘incumbrances”’ includes mortgages 
and terminable charges: 

(7) The expression “‘ property passing on the death” in- 
cludes property passing either immediately on the 
death or after any interval, either certainly or con- 
tingently, and either originally or by way of substi- 
tutive limitation, and the expression ‘on the death” 
includes ‘at a period ascertainable only by reference 
to the death :” 

(m) The expression ‘the commissioners’”’ means the com- 
missioners of inland revenue : 

(n) The expression “inland revenue affidavit’? means an 
affidavit made under the enactments specified in the 
second schedule to this act with the account and 
schedule annexed thereto: 

(0) The expression “prescribed” means prescribed by the 
commissioners. 

(2.) For the purposes of this part of this act— 

(a) A person shall be deemed competent to dispose of pro- 
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perty if he has such an estate or interest therein or 
such general power as would, if he were sui juris, 
enable him to dispose of the property, including a 
tenant in tail whether in possession or not; and the 
expression “general power’ includes every power 
or authority enabling the donee or other holder 
thereof to appoint or dispose of property as he thinks 
fit, whether exerciseable by instrument inter vivos 
or by will, or both, but exclusive of any power exer- 
ciseable in a fiduciary capacity under a disposition 
not made by himself, or exerciseable as tenant for 
life under the Settled Land Act, 1882, or as mort- 
gages : 

(6) A disposition taking effect out of the interest of the 
deceased person shall be deemed to have been made 
by him, whether the concurrence of any other per- 
son was or was not required : 

(ec) Money which a person has a general power to charge 
on property shall be deemed to be property of which 
he has power to dispose. 

(3.) This part of this act shall apply to property in which 

the wife or husband of the deceased takes an estate in dower 

or by the curtesy or any other like estate, in like manner 
as it applies to property settled by the will of the deceased. 


Application to Scotland. 
98. In the application of this part of this act to Scotland 


unless the context otherwise requires :— 
(1.) The court of session shall be substituted for the high 
court : 
(2.) “Sheriff court” shall be substituted for ‘“ county 
court :” 
(3.) “Confirmation” shall be substituted for “ representa- 
tion :” 


(4.) The expression “‘ receiver of the property and of the 
rents and profits thereof,” means a judicial factor 
upon the property : 

(5.) The expression “inland revenue affidavit,” means the 
inventory of the personal estate of a deceased now 
required by law, and includes an additional inven- 
tory : 

(6.) The ee ‘on delivering the inland revenue 
affidavit” means on exhibiting and recording a duly 
stamped inventory as provided by section thirty- 
eight of the act of the forty-eighth year of the reign 
of King George the Third, chapter one hundred and 
forty-nine: 
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(7.) Section thirty-four of the Customs and Inland Revenue 44 & 45 Vict. 


Act, 1881, shall be substituted for section thirty- ° 12 


three of that act, and the acts referred to in such 
section thirty-four shall extend to an estate of a gross 
value not exceeding five hundred pounds, and an 
application under the said acts may be made to any 
commissary clerk, and any commissary clerk shall 
affix the seal of the court to any representation 
granted in England or Ireland upon the same being 
sent to him for that purpose, enclosing a fee of two 
shillings and sixpence : 

(8.) The expression “personal property” means moveable 
property : 

(9.) The expression ‘real property” includes heritable 
property : 

(10.) The expression “‘ incumbrance” includes any heritable 
security or other debt or payment secured upon 
heritage : 

(11.) The expression ‘executor’ means every person who 
as executor, nearest of kin, or creditor, or otherwise, 
intromits with or enters upon the possession or man- 
agement of any personal property of a deceased 
person : 

(12.) The property comprised in any special assignation or 
disposition taking effect on death shall be deemed 
to pass on death within the meaning of this act : 

(13.) The expression ‘‘ trustee” includes a tutor, curator, and 
judicial factor : 

(14.) The expression “settled property” shall not include 
property held under entail. 


Commencement. 


24. This part of this act shall come into operation on the Commence- 
expiration of the first day of August one thousand eight ment of part 


hundred and ninety-four, in this part of this act referre 
to as the commencement of this part of this act. 


Short Title. 
42, This act may be cited as the Finance Act, 1894. 


d of act. 


Short title. 
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SCHEDULES. 


FIRST SCHEDULE. 


Existing DuTrEes REFERRED TO. 


1. The stamp duties imposed by the Customs and Inland 
Revenue Act, 1881, on the affidavit to be required and received 
from the person applying for probate or letters of administra- 
tion in England or Ireland, or on the inventory to be exhibited 
and recorded in Scotland. 

2. The stamp duties imposed by section 38 of the Customs 
and Inland Revenue Act, 1881, as amended and extended by 
section 11 of the Customs and Inland Revenue Act, 1889, on 
the value of personal or moveable property to be included in 
accounts thereby directed to be delivered. 

3. The additional succession duties imposed by section 21 of 
the Customs and Inland Revenue Act, 1888. 

4, The temporary estate duties imposed by sections 5 and 6 
of the Customs and Inland Revenue Act, 1889. 

5. The duty at the rate of one pound per cent. which would 
by virtue of the acts in force relating to legacy duty or suc- 
cession duty have been payable under the will or intestacy of 
the deceased, or under his disposition or any devolution from 
him under which respectively estate duty has been paid, or 
under any other disposition under which estate duty has been 
paid. 


SECOND SCHEDULE. 


ACTS REFERRED TO. 





Session and Chapter, Title or Short Title. Section referred to. 


55 Geo, 3, c. 184, |The Stamp Act, 1815 ......., Section thirty-eight, 
56 Geo. 3, c. 56. |An Act the title of which begins |Section one hundred 
with the words “An <Act| and soventeen. 
to repeal the several stamp 
duties’? and ends with the 
words ‘‘managing the said 
duties.”’ 
43 Vict. c.14,... |The Customs and Inland Re- |Section ten. 
venue Act, 1880. 
44 & 46 Vict.c.12 |The Customs and Inland Re- |Sections twenty-nine 
venue Act, 1881. and thirty-two. 
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PART IV. 
DeatH Dortizs. 
Estate Duty. 


14, Where property is settled by a person on himself for Exception 
life, and after his death on any other persons with an ulti- to passing of 
mate reversion of an absolute interest or absolute power of proper'y on 
disposition to the settlor, the property shall not be deemed ¢r ee 
for the purpose of the principal Act to pass to the settlor on of settlor. 
the death of any such other person after the commencement 
of this Part of this Act, by reason only that the settlor, being 
then in possession of the property as tenant for life, becomes, 
in consequence of such death, entitled to the immediate rever- 
sion, or acquires an absolute power to dispose of the whole 
property. 

15.—(1.) Where, by a disposition of any property an Reverter of 
interest is conferred on any person other than the disponer property to 
for the life of such person or determinable on his death, and “8Pouer. 
such person enters into possession of the interest and thence- 
forward retains possession thereof to the entire exclusion of 
the disponer or of any benefit to him by contract or otherwise, 
and the only benefit which the disponer retains in the said 
property, is subject to such life or determinable interest, and 
no other interest is created by the said disposition, then on 
the death of such person after the commencement of this Part 
of this Act, the property shall not be deemed for the purpose 
of the principal Act to pass by reason only of its reverter to 
the disponer in his lifetime. 

(2.) Where by a disposition of any property any such 
interest as above in this section mentioned is conferred on 
two or more persons, either severally or jointly, or in succes- 
sion, this section shall apply in like manner as where the 
interest is conferred on one person. 

(3.) Provided that the foregoing sub-sections shall not 
apply where such person or persons taking the said life or 
determinable interest had at any time prior to the disposition 
been himself or themselves competent to dispose of the said 
property. 

(4.) Where the deceased person was entitled by law to the 
rents and profits of real property (as defined by section one of 
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the Succession Duty Act, 1853) of his wife, and has died in 
her lifetime, such property shall not be deemed for the pur- 
i of the principal Act to pass on his death by reason of 

er then becoming entitled to the property in virtue of her 
former interest. 

16, The estate duty due in respect of any annuity or other 
definite annual sum, whether terminable or perpetual, referred 
to in section two (1) (d) of the principal Act, may, at the 
option of the person delivering the account, be paid by four 
equal yearly instalments, the first of which shall be due at the 
end of twelve months from the date of the death, and after 
the end of those twelve months interest on the unpaid portion 
of the duty shall be added to each instalment and paid 
accordingly, but the duty for the time being unpaid, with 
interest to the date of payment, may be paid at any time. 

17, Section seventeon of the principal Act shall have effect 
as if there were added at the end thereof the following proviso 
in substitution for the existing proviso as to fractional parts 
of ten pounds :— 

Provided that whore the principal value of an estate com- 
prises a fraction of one hundred pounds in excess of one 
hundred pounds, or of any multiple of one hundred pounds, 
such fraction shall be excluded from the value of the estate 
for the purpose of dotermining both the rate and the amount 
of duty, except that where the principal value of the estate 
exceeds one hundred pounds and does not exceed two hundred 
pounds the duty shall be one pound. 

18.—(1.) Simple interest at the rate of three per cont. per 
annum without deduction for income tax shall be payable 
upon all estate duty from the date of the death of the 
deceased, or, where the duty is payable by instalments, 
or becomes due at any date later than six months after the 
death, from the date at which the first instalment or the duty 
becomes due, and shall be recoverable in the same manner as 
if it were part of the duty. 

(2.) The foregoing provision shall apply to the interest on 
all death duties as defined by section thirteen of the principal 
Act in like manner as if it were herein re-enacted and made 
applicable to those duties. 

(3.) The Commissioners of Inland Revenue may remit the 
interest on any of such death duties where the amount 
appears to them to be so small as not to repay the expense 
and trouble of calculation and account. 

19.—(1.) The settlement estate duty leviable in respect of 
a legacy or other personal property settled by the will of the 
deceased shall (unless the will contains an express provision 
to the contrary) be payable out of the settled legacy or pro- 
perty in exoneration of the rest of the deceased’s estate. 
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(2.) The settlement estate duty leviable in respect of any 
such legacy or property shall be collected upon an account 
setting forth the particulars of the legacy or property and 
delivered to the Commissioners by the executor within six 
months after the death or within such further time as the 
Commissioners may allow. 

20.—(1.) Where any property passing on the death of a Objects of 
deceased person consists of such pictures, prints, books, national, 
manuscripts, works of art, scientific collections, or other Sientific, or 
things not yielding income as appear to the Treasury to aoe 
be of national, scientific, or historic interest, and is settled 
80 as to be enjoyed in kind in succession by different persons, 
such property shall not, on the death of such deceased person, 
be aggregated with other property, but shall form an estate 
by itself, and, while enjoyed in kind by a person not com- 
petent to dispose of the same, be exempt from estate duty, 
but if it is sold or is in the possession of some person who is 
then competent to dispose of the same, shall become liable to 
estate duty. 

(2.) The person selling the same, or for whose benefit the 
same is sold, and also the person being in possession and 
competent to dispose of the same, shall be accountable for 
the duty, and shall deliver an account, in accordance with 
section eight of the principal Act, in the case of a sale within 
one month after the sale, and in the case of a person coming 
into possession, or if in possession becoming competent to 
dispose, within six months after he so comes into possession, 
or becomes competent to dispose. 

21. Where on the death of a deceased person estate duty Allowance of 
becomes payable by a person in respect of any property succession 
passing under a settlement made by a will or disposition eh ae 
which took effect before the commencement of the principal ital eeu 
Act, and before that commencement any duty mentioned in eommoence- 
paragraphs three to five of the First Schedule to the principal ment of 57 & 
Act has been paid or is payable under the same will or dis- 58 Vist. c. 30. 
position on the capital value of the property, the Commis- 
sioners of Inland Revenue shall allow the duty so paid or 
payable as a deduction from the estate duty to the extent to 
which it has been paid or is payable in respect of the pro- 
perty on which estate duty is payable. 

99, There shall be added to sub-section five of section ten Appeal from 
of the principal Act the following proviso: Provided that in ree 
every such case any party shall have a right of appeal to Vict. c. 10, 
Her Majesty’s Court of Appeal. a. 10. 

93, The Finance Act, 1894, shall be construed as if there 4 mondment 
were added in section twenty-three thereof, after sub-sec- of 57 & 58 
tion fifteen, the following enactment : ee c. ou 

Provided that for the purposes of section eighteen of this °° 


ss 
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heirs of entail Act such institute or heir of entail shall not be deemed to be 
in Scotland. 9 person competent to dispose of such estate, unless he is 
entitled to disentail it without obtaining the consent of any 
subsequent heir of entail, or having the consent of any subse- 
quent heir valued and dispensed with. 
Commence- 24.—(1.) Unless the context otherwise requires— 
canines (a.) This Part of this Act shall come into operation on the 
Part of Act. first day of July, one thousand eight hundred and 
ninety-six, which day is in this Part of this Act 
referred to as the commencement of this Part of this 
Act; and 
(6) The expression ‘‘ deceased person’? means a person 
dying after the commencement of this Part of this 
Act. 
(2.) Part I. of the Finance Act, 1894, is in this Act referred 
to as “‘ the principal Act.” 


57 & 58 Vict. 39, Part Four of this Act shall be construed together with 
0. 80 Part One of the Finance Act, 1894. 


Repeal of 40, The Acts mentioned in the schedule to this Act are 
Acta. hereby repealed to the extent in the third column of that 
schedule mentioned. 


Short title. 41. This Act may be cited as the Finance Act, 1896. 


SCHEDULE. 
PART II. 


Deatu Dvutizs. 





peri Short Title. Extent of Repeal. 


31 & 32 Vict. |An Act to amend the laws |In section nine, from ‘‘at the 
o. 124, relating to the Inland| rate of four pounds,” to “as 
Revenue, part thereof.” 

67 & 58 Vict. |The Finance Act, 1894 .. |Section six, in sub-section six, 
¢, 30. the words ‘‘at the rate of 
three per cent. per annum,’’ 
and the words ‘‘and shall 
form part of the estate duty,” 
and in sub-section eight, the 

words ‘‘less income tax.” 
Section eight, sub-section ten. 
Section seventeen, from ‘‘ pro- 
vided that,’’ to the end of the 

section, 


APPENDIX II, 


—>— 


RULES AND FEES, 


RULES AND ORDERS OF 1862. 


RULES, Orders and Instructions for the Registrars of the 
PRINCIPAL REGISTRY of her Majesty’s Court 
of Probate, made under the provisions of the Statutes 
20 & 21 Viet. c. 77, and 21 & 22 Viet. c. 95, in 
respect of 

NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statute 20 
& 21 Victoria, chapter 77, I, the Right Honorable Sir Cresswell 
Cresswell, Knight, Judge of her Majesty's Court of Probate, with 
the concurrence of the Right Honorable Richard Lord Westbury, 
Lord High Chancellor of Great Britain, and of the Right 
Honorable Sir Alexander James Edmund Cockburn, Baronet, 
Lord Chief Justice of the Court of Queen’s Bench, do repeal all 
the rules, orders and instructions heretofore made and issued to 
the Registrars of the Princypal Registry of the said Court of 
Probate in respect of Non-contentious Business, and as to personal 
applications for grants of probate and letters of administration, 
and also all tables of fees heretofore fixed and published in respect 
thereof, and in leu of the said rules, orders and instructions, 
do, with the concurrence aforesaid, make and issue the following 
rules, orders and instructions for the Registrars of the Principal 
Registry of the said Court in respect to Non-contentious Business, 
and as to the personal applications for grants of probate and 
letters of administration, and with the concurrence aforesard, and 
with the approval of the Lords Commissioners of her Maesty’s 
Treasury, signified to me by letter dated the 30th day of May, 
1862, do hereby fix the annexed amended table of fees to be taken 
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Non-contentious by the officers of the said Court of Probate in the Principal 


C88. 


See Amended 


Rules, Nos. 4 


at p. 647. 


Registry thereof, and by the practitioners in the satd Court, in 
respect of the matters aforesaid. 
Dated this 80th day of July, 1862. 
(Signed)  Wesrsury, 0. 
A. E. Cockpury. 
CO, CrEsswELL. 


All Rules, Orders and Instructions heretofore made and issued 
for the registrars of the Principal Registry of her Majesty’s 
Court of Probate in respect of non-contentious business 
shall be repealed, on and after the first day of September, 
1862, except so far as concerns any matters or things done 
in accordance with them prior to the said day. 

The following Rules, Orders and Instructions in respect of 
non-contentious business shall take effect on and after 
the first day of September, 1862. 





Non-Conrentiovus Bustness shall include all common form 
business as defined by the ‘Court of Probate Act, 1857,” 
and the warning of caveats. 





1. Application for probate or letters of administration may 
be made at the principal registry in all cases. 

2. Such applications may be made through a proctor, 
solicitor or attorney, or in person by executors and parties 
ontitled to grants of administration; but these latter applica- 
tions will not be received by letter, nor through the medium 
of an agent. 

3. The registrars are not to allow probate or letters of ad- 
ministration to issue until all the inquiries which they may see 
fit to institute have been answered to their satisfaction. The 
registrars are, notwithstanding, to afford as great facility for 
the obtaining grants of probate or administration as is con- 
sistent with a due regard to the prevention of error or fraud. 


As to Probate of Wills and Codicils and Letters of Ad- 
ministration, with the Will [or Will and Codictis] 
annexed, where the Wills and Codicils are dated after 
81st December, 1837. 


Execution of a Will. 


4, If there be no attestation clause to a will or codicil 
presented for probate, or if the attestation clause thereto be 
insufficient, the registrars must require an affidavit from at 
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least one of the subscribing witnesses, if they or either of Non-contentious 
eas, 


them be living, to prove that the provisions of 1 Vict. c. 26, 
s. 9, and 15 Vict. c. 24, in reference to the execution, were, 
in fact, complied with ; and such affidavit must be engrossed 
and form part of the probate. 

5. If, on perusing the affidavits of both the subscribing 
witnesses, it appear that the requirements of the statute were 
not complied with, the registrars must refuse probate. 

6. If, on perusing the affidavit or affidavits setting forth 
the facts of the case, it appear doubtful whether the will or 
codicil has been duly executed, the registrars may require the 
parties to bring the matter before the judge on motion. 

7. If both the subscribing witnesses are dead, or if from 
other circumstances no affidavit can be obtained from either 
of them, resort must be had to other persons (if any) who 
may have been present at the execution of the will or codicil ; 
but if no affidavit of any such other person can be obtained, 
evidence on affidavit must be procured of that fact and of the 
handwriting of the deceased and the subscribing witnesses, 
and also of any circumstances which may raise a presumption 
in favour of the due execution. 


Interlineations and Alterations. 


8. Interlineations and alterations are invalid, unless they 
existed in the will at the time of its execution, or, if made 
afterwards, unless they have been executed and attested in 
the mode required by the statute, or unless they have beon 
rendered valid by the re-execution of the will, or by the 
subsequent execution of a codicil thereto. 

9. When interlineations or alterations appear in the will 
(unless duly executed, or recited in, or otherwise identified 
by, the attestation clause) an affidavit or affidavits in proof of 
their having existed in the will before its execution must be 
filed, except when the alterations are merely verbal or when 
they are of but small importance, and are evidenced by the 
initials of the attesting witnesses. 


Erasures and Obliterations. 


10. Erasures and obliterations are not to prevail unless 
proved to have existed in the will at the time of its execution, 
or unless the alterations thereby effected in the will are duly 
executed and attested, or unless they have been rendered 
valid by the re-execution of the will, or by the subsequent 
execution of a codicil thereto. If no satisfactory evidence 
can be adduced as to the time when such erasures and oblite- 
rations were made, and the words erased or obliterated be 
not entirely effaced, but can upon inspection of the paper be 
ascertained, they must form part of the probate. 
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11. In every case of words having been erased or oblite- 
rated which might have been of importance, an affidavit must 
be required. 


Deeds, &c. referred to in a Will or Codicil. 


12. If a will contain a reference to any deed, paper, memo- 
randum or other document, of such a nature as to raise a 
question whether it ought or ought not to form a constituent 
part of the will, the production of such deed, paper, memo- 
randum or other document must be required, with a view to 
ascertain whether it be entitled to probate; and, if not pro- 
duced, its non-production must be accounted for. 

18. No deed, paper, memorandum or other document can 
form part of a will unless it was in existence at the time when 
the will was executed. 


Appearance of the Paper. 


14. If there are any vestiges of sealing-wax or wafers or 
other marks upon the testamentary papers, leading to the 
inference that a paper, memorandum or other document has 
been annexed or attached to the same, they must be satis- 
factorily accounted for, or the production of such paper, 
memorandum or other document must be required ; and, if 
not produced, its non-production must be accounted for. 


Married Woman's Will. 


15. In granting probate of a married woman’s will made 
by virtue of a power, or administration with such will 
annexed, the power under which the will purports to have 
been made must be specified in the grant. 


Codicrls. 


16. The above rules and orders respecting wills apply 
equally to codicils. 


As to Probate of Wills, Codicils and Testamentary Papers 
relating to Personalty, and dated before the Ist of 
January, 18388. 


Execution of a Will. : 


17. It is not necessary that a will, codicil or testamentary 
paper dated before lst January, 1888, should be signed by 
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the testator or attested by witnesses to constitute it a valid Non-contentious 
disposition of a testator’s personal property. Although _?™2e™_ 
neither signed by the testator nor attested by witnesses, it 

may nevertheless be valid; but in such cases the testator’s 

intention that it should operate as his will, codicil or testamen- 

tary disposition must be clearly proved by circumstances. 

' 18. A will, codicil or testamentary paper, signed at the 

end of it by the testator, and attested by two disinterested 

witnesses (although there be no clause of attestation) is primd 

Jacie entitled to probate. 

19. In cases where a will, codicil or testamentary paper is 
attested by two witnesses, such witnesses are not required to 
have been present with the testator at the same time. It is 
sufficient if the testator subscribed his name or made his 
mark to the paper in the presence of one attesting witness, 
or produced it with his name already subscribed, or his mark 
already made to one attesting witness, and afterwards pro- 
duced it to the other attesting witness, provided that on each 
occasion he declared it to be his will, codicil or testamentary 
disposition, or otherwise notified his intention that it should 
operate as such. 

20, If the will, codicil or testamentary paper is signed at 
the end of it by the testator, but is unattested, and there is 
nothing to show an intention that it should be attested by 
witnesses, the affidavit of two disinterested persons to prove 
the signature to be of the handwriting of the testator will be 
sufficient to entitle the paper to probate. 

21. If the will, codicil or testamentary paper is signed at 
the end of it by the testator, and attested by one witness only, 
and there is nothing to show the testator’s intention that it 
should be attested by a second witness, the affidavit of one 
disinterested person to prove the signature to be of the hand- 
writing of the testator will be sufficient to entitle the paper to 
probate. 

22. The circumstance of a person being named as an exe- 
cutor in the will, codicil or testamentary paper, or being inte- 
rested as a legatee or as the husband or wife of a legatee 
under such will, codicil or testamentary paper, rendered him 
or her incompetent to become an attesting witness to it, so 
that if the name of a person so interested appears as that of a 
subscribing witness to the will, codicil or testamentary paper, 
the same, so far as regards his or her attestation, must be 
considered as unattested, and his or her evidence in support 
thereof will be inadmissible, unless he or she shall first release 
his or her interest thereunder. 

23, If an attestation clause, or the word “‘ witness,” appear 
written at the foot of the paper, the same being unattested, or 
if the paper purport on the face of it to be a draft of a will, 
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Non-contentious the copy of a will, or instructions for a will, it must promd 
—___—____ facie be considered as an incomplete paper, and not, save 
under special circumstances, entitled to probate. 


Appearance of Paper. 


24, Any appearance of an attempted cancellation of a paper 
by burning, tearing, obliteration or otherwise, and every cir- 
cumstance leading to a presumption of abandonment or revo- 
aa of a paper on the part of the testator must be accounted 

or. 


Alterations and Interlineations. 


25, Alterations and interlineations made by the testator, if 
unattested, are to be proved by the affidavits of two persons 
as to his handwriting. If the same are in the handwriting of 
any person other than the testator, it will suffice to prove by 
affidavit that such alterations and interlineations were known 
to and approved of by the testator. Proof by affidavit that 
they existed in the paper at the time it was found in the 
repositories of the testator recently after his death, may, under 
circumstances, suffice. Alterations and interlineations made 
since the 31st of December, 1837, are subject to the provisions 
of 1 Vict. c. 26, 


Deeds, &c. referred to ina Will or annexed toa Will. 


26. With respect to deeds, papers, memoranda or other 
documents mentioned in a testamentary paper, or appearing 
to have been annexed or attached thereto, the foregoing rules, 
orders and instructions as to wills bearing date since the 31st 
December, 1887, will apply. 


Republication by Codteil. 


27, A will made before the 1st of January, 1838, is repub- 
lished by a subsequent codicil thereto duly executed. 


As to Letters of Administration. 
Notice to other Next of Kin. 


28. Where administration is applied for by one or some of 
the next of kin only, there being another or other next of kin 
equally entitled thereto, the registrars may require proof by 
affidavit or statutory declaration that notice of such applica- 
tion has been given to such other next of kin. 
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Limited Administrations. Nonccontentious 
29, Limited administrations are not to be granted unless 
every person entitled to the general grant has consented or 
renounced, or has been cited and failed to appear, except 
under the direction of the judge. 
30. No person entitled to a general grant of administration 
of the personal estate and effects of the deceased will be per- 
mitted to take a limited grant, except under the direction of 
the judge. 


Adminstrations under Section 78. 


31. Whenever the court under sect. 73 appoints an ad- 
ministrator other than the person who, prior to ‘‘ The Court 
of Probate Act, 1857,” would have been entitled to the grant, 
the same is to be made plainly to appear in the oath of the 
administrator, in the letters of administration, and in the 
administration bond. 


Grants to an Attorney. 


32. In the case of a person residing out of England, ad- 
ministration or administration with the will annexed, may be 
granted to his attorney, acting under a power of attorney. 


Grants of Administration to Guardians. 


33, Grants of administration may be made to guardians of 
minors and infants for their use and benefit, and elections by 
minors of their next of kin or next friend, as the case may be, 
will be required; but proxies accepting such guardianships 
and assignments of guardians to minors will be dispensed 
with. 

84. In cases of infants (t.e., under the age of seven years) [No election 
not having a testamentary guardian, or a guardian appointed or assignment 
by the High Court of Chancery, a guardian must be assigned oF oe 
by order of the judge or of one of the registrars; the regis- Tire tho’ 
trar’s order is to be founded on an affidavit showing that the mother or her 
proposed guardian is either de facto next of kin of the infants appointee 
or that their next of kin de fate has renounced his or her aioe 
right to the guardianship, and is consenting to the assignment “rst. 
of the proposed guardian, and that such proposed guardian is act, 1986, 
really to undertake the guardianship. takes the 

35. Where there are both minors and infants, the guardian grant.] 
elected by the minors may act for the infants without being 
specially assigned to them by order of the judge or a regis- 
trar, provided that the object in view is to take a grant. It 
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the object be to renounce a grant, the guardian must be 
specially assigned to the infants by order of the judge or of a 
registrar. 

36. In all cases where grants of administration are to be 
made for the use and benefit of minors or infants, the ad- 
ministrators are to exhibit a declaration on oath of the personal 
estate and effects of the deceased, except when the effects are 
sworn under the value of twenty pounds, or when the ad- 
ministrators are the guardians appointed by the High Court 
of Chancery, or other competent court, or are the testamentary 
guardians of the minors or infants. 


Administrator's Oath. 


37. The oath of administrators, and of administrators with 
the will, is to be so worded as to clear off all persons having 
a prior right to the grant, and the grant is to show on the 
face of it how the prior interests have been cleared off, and 
the oath is to set forth, when the fact is so, that the party 
applying is the only next of kin, or one of the next of kin, of 
the deceased. In all administrations of a special character 
the recitals in the oath and in the letters of administration 
must be framed in accordance with the facts of the case. 


Administration Bonds. 


38. Administration bonds are to be attested by an officer of 
the principal registry, by a district registrar, or by a commis- 
sioner or other person now or hereafter to be authorized to 
administer oaths under 20 & 21 Vict. c. 77 and 21 & 22 Vict. 
c. 95, but in no case are they to be attested by the proctor, 
solicitor, attorney or agent of the party who executes them. 
The signature of the administrator or administratrix to such 
bonds, if not taken in the principal registry, must be attested 
by the same person who administers the oath to such adminis- 
trator or administratrix. 

39, In all cases of limited or special administration two 
sureties are to be required to the administration bond (unless 
the administrator be the husband of the deceased or his 
representative, in which case but one surety will be required), 
and the bond is to be given in double the amount of the pro- 
perty to be placed in the possession of or dealt with by the 
administrator by means of the grant. The alleged value of 
such property is to be verified by affidavit if required. 

40. The administration bond is, in all cases of limited or 
special administrations, to be prepared in the registry. 

41. The registrars are to take care (as far as possible) that 
the sureties to administration bonds are responsible persons. 
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Justification of Sureties. 


42, When any person takes letters of administration in 
default of the appearance of person cited, but not personally 
served, with the citation, and when any person takes letters 
of administration for the use and benefit of a lunatic or person 
of unsound mind, unless he be a committee appointed by the 
Court of Chancery, a declaration of the personal estate and 
effects of the deceased must be filed in the registry, and the 
sureties to the administration bond must justify. 


General Rules and Orders for the Registrars of the Principal 
Registry. 
Time of Issuing Grant. 


43. No probate, or letters of administration with the will 
annexed, shall issue until after the lapse of seven days from 
the death of the deceased, unless under the direction of the 
judge, or by order of two of the registrars. 

44, No letters of administration shall issue until after the 
lapse of fourteen days from the death of the deceased, unless 
under the direction of the judge, or by order of two of the 
registrars. 

45. In every case where probate or administration is, for 
the first time, applied for after the lapse of three years from 
the death of the deceased, the reason of the delay is to be certi- 
fied to the registrars. Should the certificate be unsatisfactory, 
the registrars are to require such proof of the alleged cause of 
delay as they may see fit. 


Filling up Grants. 


46, All probates or letters of administration issued from the 
principal registry are to be filled up there. 


Oath of Executors and Administrators. 


47, The usual oath of administrators, as well as that of 
executors and administrators with the will, is to be subscribed 
and sworn by them as an affidavit, and then filed in the 
registry. 

Identity of Parties. 

48. The registrars may, in cases where they deem it neces- 
sary, require proof, in addition to the oath of the executor or 
administrator, of the identity of the deceased, or of the party 
applying for the grant, 
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Testamentary Papers to be marked, 


49, Every will, copy of a will, or other testamentary paper, 
to which an executor or administrator with the will is sworn, 
must be marked by such executor or administrator, and by the 
person before whom he is sworn. 


Renunciations. 


50. No person who renounces probate of a will or letters of 
administration of the personal estate and effects of a deceased 
person in one character is to be allowed to take a representa- 
tion to the same deceased in another character. 


A fidavits. 


51. Every affidavit is to be drawn in the first person, and 
the addition and true place of abode of every deponent making 
it is to be inserted therein. 

52. In every affidavit made by two or more persons, the 
names of the several persons making it are to be written in 
the jurat. 

58. No affidavit will be admitted in any matter in the Court 
of Probate of which any material part is written on an erasure, 
or in the jurat of which there is any interlineation or erasure. 

54, Where an affidavit is made by any person who is blind, 
or who, from his or her signature or otherwise, appears to be 
illiterate, the registrar, commissioner or other authority before 
whom such affidavit is made, is to state in the jurat that the 
affidavit was read in the presence of the person making the 
same, and that such person seemed perfectly to understand 
the same, and also made his or her mark, or wrote his or her 
signature, in the presence of the registrar, commissionor, or 
other authority before whom the affidavit is made. 

55. No affidavit is to be deemed sufficient which has been 
sworn before the party on whose behalf the same is offered, 
or before his proctor, solicitor, or attorney, or before a partner 
or clerk of his proctor, solicitor, or attorney. 

56. Proctors, solicitors, and attorneys, and their clerks re- 
spectively, if acting for any other proctor, solicitor, or attorney, 
shall be subject to the rules in respect of taking affidavits 
which are applicable to those in whose stead they are acting. 

57. In every case where an affidavit is made by a subscrib- 
ing witness to a will or codicil, such subscribing witness shall 
depose as to the mode in which the said will or codicil was 
executed and attested. 

58. The registrars are not to allow any affidavit to be filed 
(unless by leave of the judge) which is not fairly and legibly 
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written, or in which there is any interlineation, the extent of Non-contentious 
which at the time when the affidavit was sworn is not clearly —————_ 
shown by the initials of the commissioner, or other person be- 

fore whom it was sworn. 


Caveat. 


59. Any person intending to oppose the issuing of a grant 
of probate or letters of administration must, either personally 
or by his proctor, solicitor or attorney, enter a caveat in the 
principal registry, or in a district registry ; if in the principal 
registry, the person entering the caveat must also insert the 
name of the deceased in the index to the caveat book. 

60. A caveat shall bear date on the day it is entered, and 
shall remain in force for the space of six months only, and 
then expire and be of no effect; but caveats may be renewed 
from time to time. 

61. The registrars shall, immediately upon a caveat being 
entered, send notice thereof to the district registrar of any 
district in which it is alleged the deceased resided at the time 
of his death, or in which he is known to have had a fixed 
place of abode at the time of his death. 

62. No caveat shall affect any grant made on the day on 
which the caveat is entered, or on the day on which notice is 
reccived of a caveat having been entered in a district registry. 

63. All caveats shall be warned from the principal registry. 
The warning is to be left at the place mentioned in the caveat 
as the address of the person who entered it. 

64. It shall be sufficient for the warning of a caveat that a 
registrar send by the public post a warning signed by him- 
self, and directed to the person who entered the caveat, at the 
address mentioned in it. 

65. The warning to a caveat is to state the namo and inte- 
rest of the party on whose behalf the same is issued, and if 
such person claims under a will or codicil, is also to state the 
date of such will or codicil, and is to contain an address within 
three miles of the General Post Office, at which any notice 
requiring service may be left. The form of warning will be 
supplied in the registry. 

66. Before any citation is signed by a registrar, a caveat 
shall be entered against any grant being made in respect of 
the estate and effects of the deceased to which such citation 
relates, and notice thereof shall be sent to the district registrar 
of any district in which the deceased appears to have resided 
at the time of his death. 

67. In order to clear off a caveat when no appearance has 
been entered to a warning duly served, an affidavit of the 
service of the warning, stating the manner of service and an 
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Non-contentious affidavit of search for appearance and of non-appearance, 


(This rule (72) 
altered, see 
post, p. 650.] 


must be filed. 


Citations. 


68. No citation is to issue under seal of the court until an 
affidavit, in verification of the averments it contains, has been 
filed in the registry. 

69. Citations are to be served personally when that can be 
done. Personal service shall be effected by leaving a true 
copy of the citation with the party cited, and showing him the 
origina], if required by him so to do. 

70, Citations and other instruments which cannot be per- 
sonally served, are to be served by the insertion of the same, 
or of an abstract thereof settled and signed by one of the 
registrars, as an advertisement in such morning and evening 
London newspapers, and such local newspapers, and at such 
intervals, as the judge or one of the registrars may direct. 


Blind and Illiterate Testators. 


71. The registrars are not to allow probate of the will, or 
administration with the will annexed, of any blind or obviously 
illiterate or ignorant person, to issue, unless they have pre- 
viously satisfied themselves that the said will was read over 
to the testator before its execution, or that the testator had at 
such time knowledge of its contents. 


Alterations in Grants, &c. 


72. Whenever the value of the personal estate and effects 
of a deceased person is re-sworn under a different amount, or 
any alteration is made in a grant, or a grant is revoked, and 
the volume of the printed calendar containing the entry of 
such grant has been forwarded to the district registrars, notice 
of such re-swearing, altcration or revocation is without delay 
to be forwarded by the registrars of the principal registry to 
all the district registrars. 


Irish Grants. 


73. The seal is not to be affixed to any probate or letters 
of administration granted in Ireland, so as to give operation 
thereto as if the grant had been made by the Court of Pro- 
bate in England, unless it appear from a certificate of the 
commissioners of inland revenue, or thoir proper officer, that 
such probate or letters of administration is duly stamped in 
respect of the personal estate and effects of which the de- 
ceased died possessed in England. In respect to letters of 
administration, the provisions of statute 21 & 22 Vict. c. 95, 
s. 29, must also be complied with. 


Principat Reaistry. 


Grants for Property in the United Kingdom. 


74, Whenever a grant of probate or of letters of administra- 
tion is made under statute 21 & 22 Vict. c. 56, for the whole 
aa estate and effects of a deceased within the United 

ingdom, it must appear by the affidavit made for the Inland 
Revenue Office, that the testator or intestate died domiciled 
in England, and that he was possessed of personal estate in 
Scotland, other than that excluded by 22 & 28 Vict. c. 80, and 
the value of such personal estate must be separately stated in 
such affidavit. In case any portion of the personal estate be 
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in Ireland,* a separate affidavit and schedule must also be * The present 
filed. Upon all such grants a note or memorandum must also form of inland 


be written and signed by one of the registrars, to the effect 
that the testator or intestate died domiciled in England. 


Notices to Queen’s Proctor. 


75. In all cases where application is made for letters of 
administration (either with or without a will annexed) of the 
goods of a bastard dying a bachelor, or a spinster, or a 
widower, or widow, without issue, or of a person dying 
without known relation, notice of such application is to be 
ae to her Majesty’s procurator-general (or, in case the 

eceased died domiciled within the duchy of Lancaster, to the 
solicitor for the duchy in London), in order that he may deter- 
mine whether he will interfere on the part of the Crown; and 
no grant is to be issued until the officer of the Crown has 
signified the course which he thinks proper to take. 

76. In the case of persons dying intestate without any 
known relation, a citation must be issued against the next of 
kin, if any, and all persons having or pretending to have any 
interest in the personal estate of the deceased, and the service 
thereof upon them shall be effected as required by Rule 70. 
Such citation must also be served upon the Queen’s proctor, 
or upon the solicitor for the duchy of Lancaster, as the case 
may require. 


Transmission of Papers. 


77. After motions have been made before the judge in 
court, the registrars are, on the application of the parties 
ee the judge shall otherwise direct), to transmit to a 

istrict registrar the original papers and documents, in order 
that the grant of probate or administration may be completed 
in a district registry. 

78. Papers and other documents may be transmitted by the 
registrars of the principal registry to the district registrars 
through the post-office. Such letters or packets are to be 


affidavit ob- 
viates the 
necessity of 
delivering a 
separate 
affidavit. 
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Non-contentious guperscribed with the words, ‘(On Her Majesty’s Service,” 


[See amended 
rule 79, post, 
p- 646. ] 


[The testa- 
mentary 
papers are 
now taken to 
the Record 
Keeper’s De- 
partment. 


and may be registered, if thought necessary. 


Probate Copies of Wills. 


79. The registrars are to take care that the copies of wills 
and affidavits to be annexed to the probate or letters of ad- 
ministration are fairly and properly written in the engrossing 
hand heretofore in use in the Prerogative Court, and are to 
reject those which are otherwise. 


Office Copies. 


80. Office copies of wills, and other documents furnished 
in the principal registry, will not be collated with the original 
will or other document, unless specially required. Every copy 
so required to be examined shall be certified, under the hand 
of one of the registrars of the principal registry, to be an 
examined copy. 

81. The seal of the court is not to be affixed to any office 
copy of a will, or other document, unless the same has been 
certified to be an examined copy. 


Attendances with Documents. 


82. If a will or other document filed in the registry is re- 
quired to be produced at any place within three miles of the 
principal registry, application must be made for that purpose 
not later than the day previously to that named for its pro- 
duction. 

83. If a will or other document filed in the registry is re- 
quired to be produced at any place beyond the above distance, 
application must be made for that purpose in sufficient time 
to allow for making and examining a copy of such will or 
other document to be deposited in its place, and in every case 
such notice must be given (except by special leave of the 
judge or registrars) at least 24 hours before the clerk in 
whose charge the will or other document is to be placed will 
be required to set off. 


Subpenas to bring in Testamentary Papers. 


84. Any person bringing in a will or testamentary paper, 
in obedience to a subpoena, is to take it in the first instance 
to the clerk of the papers, who will prepare a minute to be 
signed by the registrar to whom the will or paper brought in 
is to be delivered, and the registrar will sign the minute 
recording the delivery thereof. 

85. The minute is to be entered in the book of registrar’s 
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minutes in the usual manner; and the fee for the entry, and Non-contentious 
usiness, 


a further fee for filing each testamentary paper, will then be 
ayable. If these fees should not be paid by the person 
ringing in the will or paper, the same are to be charged to 

the person who may first apply to the clerk of the papers to 

make use of the will or paper so brought in. In case the 
person bringing in a will or testamentary paper may desire 
to have a voucher for its delivery into the registry, he may 
take an office copy of the minute on paying the usual fee for 
the same. 

86. Any person served with a subpoona to bring in a testa- 
mentary paper is at liberty to enter an appearance on pay- 
ment of the usual fees, if he thinks fit to do so. 


Time allowed for appearing to a Warning, Citation, or Subpena. 


87. The time fixed by a warning or citation for entering an 
appearance, or by asubpoena, to bring in a testamentary paper, 
shall, in all cases, be exclusive of Sundays, Christmas Day and 
Good Friday. 


Taxing Bills of Costs. 


88. Any bill of costs may be referred to the registrars of 
the principal registry for taxation, and no special order shall 
hereafter be required for the purpose. 

89. The bill of costs of any proctor, solicitor or attorney 
will be taxed on his application, after sufficient notice given 
to the person or persons liable for the payment thereof, or on 
the application of such person or persons, after sufficient 
notice given to the practitioner, and the registrar shall decide 
in each case what may be a sufficient notice. 

90. When an appointment has been made by a registrar to 
tax a bill, the registrar may proceed to tax the same after the 
expiration of a quarter of an hour, notwithstanding the 
absence of either party, or his agent, provided he be satisfied 
that the absent party has had due notice of the appointment 
for taxation. 

91. If more than one-sixth is deducted from any bill of costs 
taxed as between practitioner and client, no costs incurred in 
the taxation thereof shall be allowed as part of such bill. 
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FORMS of Instruments to be adopted in the Principal 
Registry of the Court of Probate, as nearly as the Cir- 
cumstances of each Case will allow. 


{N.B.—These forms are omitted because they are totally inapplicable to 
the present practice. For all necessary precedents now used in 
the Division in Common Form, the practitioner is referred to 
Appendix V.] 


FORMS OF AFFIRMATIONS. 
The Affirmation should begin :— 


For a Quaker. 


“Tl A. B., of , &c., being one of the people 
called Quakers, do solemnly, sincerely, and truly declare 
and affirm that,” &c. 


For a Moravian. 


“Ty A. Bz, of , &c., being one of the United 
Brethren called Moravians, do solemnly, sincerely, and 
truly declare and affirm that,” &c. 


For a person objecting to being sworn. 
(Oaths Act, 1888.) 


“yA. B., of , &., do solemnly and sincerely 
affirm that,” &c. 


FORMS OF JURATS AND CERTIFICATES OF 
AFFIRMATIONS. ., 


1. One deponent. 


Sworn at on the day of 18 , 
Before me, 
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2. Two or more deponents sworn together. Business, 


Sworn by both (or all) of the above-named deponents at 
on the day of 18 


) 
Before me, 


8. Two or more deponents sworn separately. 
Nors.—A Jurat must be written for each deponent. 


Sworn by the said at on the day of 18 
Before me, 


’ 


4. Deponent blind, «lhiterate, or a marksman. 


Sworn by the said A. B. at on the day of 
18 , this Affidavit having been first read over to him, 
who seemed perfectly to understand the same, and made 
his mark thereto (or signed the same) in my presence, 
Before me, 


5. Quaker, Moravian, or person objecting to being sworn. 


Affirmed at this day of 18 , 
Before me, 


Norz.—Where there are two or more such deponents, Forms 2 
and 3 should be used, substituting the word “affirmed ’’ for 
‘¢sworn.”’ 


7. A foreigner unacquainted with the English language. 


Sworn (or affirmed) by the said A. B. at this day 
of 18 , by interpretation into the language 
by C. D., who had previously sworn (or affirmed) that he 
was well acquainted with both languages, and that he 
would faithfully interpret. 

Before me, 


Nore.—The interpreter should sign his name on the Affidavit or 
Affirmation, for the purpose of identification. 
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USINESS. 


RULES, ORDERS AND INSTRUCTIONS 


AS TO 
PERSONAL APPLICATIONS 
For Grants of Probate or Letters of Administration. 


—~+— 


1. Persons wishing to obtain grants of probate or letters of 
administration without the intervention of a proctor, solicitor 
or attorney, must apply in person at the department for per- 
sonal applications, and not by letter. 

2. No such application will be received through an agent 
of any kind (whether paid or unpaid). 

3. The applications of parties who are attended by a person 
acting or appearing to act as their adviser in the matter will 
not be entertained. 

4, All fees are to be paid in advance in Probate Court 
stamps. 

5. Applications which have in the first instance been made 
through a proctor, solicitor or attorney at the principal 
registry, or at a district registry, cannot be transferred to this 
department. 

6, Applications for grants of probate or administration in 
cases which have already been before the Court (on motion or 
otherwise) will not be entertained at this department, but 
must be made through a proctor, solicitor or attorney. 

7. Whenever it becomes necessary in the course of pro- 
ceeding with an application which has been entertained at 
this department, to obtain the directions of the Court, the 
application will not be proceeded with, but must be placed in 
the hands of a proctor, solicitor or attorney. 

8. The papers necessary to lead the grant applied for will 
be prepared in this department. An applicant is, however, 
at liberty to bring such papers, or any of them, filled up, dut 
not sworn to, and the same, if correct, may be received (the 
usual fee for perusal being charged). All further papers 
which may be required will be drawn in this department. 
Testamentary papers once deposited in this department will 
not be given out unless under special circumstances, and by 
permission of one of the registrars. 
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9, When it is necessary to administer an oath or take an Non-contentious 
O88, 


affirmation, the party shall be sworn or affirmed before some 
proper authority of the principal registry, or of a district 
registry, unless otherwise permitted by one of the registrars. 

10. Every applicant for a first grant of probate or letters 
of administration must produce a certificate of the death or 
burial of the deceased, or give a reason to the satisfaction of 
one of the registrars for the non-production thereof. 

11, Every applicant must be prepared with a reference to 
some person of position or character, to establish his or her 
identity. 

12, The engrossments of wills and testamentary papers will 
be made in the registry. 

13. Every applicant for a grant of probate or letters of ad- 
ministration shall give under his or her hand a schedule of 
the property to be affected by the grant in the form, hereunto 
annexed marked A. (The necessary forms will be provided 
in the registry.) 

14. Legal advice is not to be given to applicants, either with 
respect to the property to be included in the above-mentioned 
schedule, or upon any other matter connected with the appli- 
cation, and the clerks in this department are only to be held 
responsible for embodying in a proper form the instructions 
given to them, but they will, as far as practicable, assist 
applicants by giving them information and directions as to 
the course which they must pursue. 

15. A receipt or acknowledgment of each application will 
be handed to the applicant, and the production of such receipt 
will be required of the person who attends to obtain the grant 
when completed. 

16. No clerk or officer of this department is to become 
surety to any administration bond. 

17, All administration bonds in cases of personal applica- 
tions are to be executed in this department, or in a district 
registry; if executed in this department the bond must be 
attested by the chief clerk or senior clerk in attendance. 


(A.) An Account of the Personal Estate and Effects 
of , deceased. 


(This form is obsolete. The one now in use is similar to the Account 
annexed to the Inland Revenue Affidavit. ) 
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Arpenpix.—lI. AMENDED RULE AnD ORDER. 


AMENDED RULE AND ORDER 
Sor her Majesty’s Court of Probate 
IN NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statute 
20 & 21 Victoria, chapter 77, I, the Right Honorable Sir James 
Plaisted Wilde, Knight, Judge of her Mayesty’s Court of Pro- 
bate, with the concurrence of the Right Honorable Robert 
Monsey, Lord Cranworth, Lord High Chancellor of Great 
Britain, and of the Right Honorable Sir Alexander James 
Edmund Cockburn, Baronet, Lord Chief Justice of the Court of 
Queen’s Bench, make and issue the following amended rule and 
order in respect to the Non-Contentious Business in the said 
Court of Probate, to take effect on and after the 11th January, 
1866. 

Dated the 29th day of December, 1865. 


In place of rule 79 of tho Rules and Orders in Non-Con- 
tentious Business, it is ordered, that— 

79. The registrars are to take care that the copies of wills 
and affidavits to be annexed to the probates or letters of 
administration are fairly and properly written, and are to 
reject those which are otherwise; but it shall not be necessary 
that such copies be written in the engrossing hand heretofore 
In Use. 

(Signed) James Pratsrep Wizz. 
Approved, 
CranwortH, C, 
A. E. Cocxsurn, 


_Amenvep Ruies anp Orpers, 1871. 


AMENDED RULES AND ORDERS 


for the Registrars of the Principal Registry of Her Magesty’s 
Court of Probate 


IN NON-CONTENTIOUS BUSINESS. 





By virtue and in pursuance of the provisions of the statute 
20 & 21 Victoria, chapter 77, 1, the Right Honorable James 
Plaisted Baron Penzance, Judge of her Majesty's Court of Pro- 
bate, with the concurrence of the Iiyht Honorable William Page 
Baron Hatherley, Lord High Chancellor of Great Britain, and 
of the Right Honorable Sir Alexander James Edmund Cock- 
burn, Baronet, Lord Chief Justice of the Court of Queen's 
Bench, make and issue the following rules and orders in respect 
to the Non-Contentious Business in the said Court of Probate, to 
take effect on and after the 1st February, 1871. 

Dated the 14th day of January, 1871. 





In place of rule 4 of the Rules, Orders and Instructions for 
the Registrars of the Principal Registry in Non-Contentious 
Business, it is ordered that— 

4. If there be no attestation clause to a will or codicil 
presented for probate, or if the attestation clause thercto be 
insufficient, the registrars must require an affidavit from at 
least one of the subscribing witnesses, if they or either of 
them be living, to prove that the provisions of 1 Vict. c. 26, 
s. 9, and 15 Vict. c. 24, in reference to the execution, were in 
fact complied with. 

4a, The practice of registering affidavits shall be discon- 
tinued, and, in lieu thereof, a note signed by a registrar shall 
be inserted on the engrossed copy, will, or codicil annexed to 
the probate or letters of administration, and registered, to the 
effect that affidavits of due execution, of domicil, or as the case 
may be, have been filed: Provided, that in cases presenting 
difficulty the affidavits themselves may still be registered by 
direction of a registrar. 

(Signed) § PENnzANcE. 

Approved, 

(Signed)  Harnzrtey, C. 
A. E, Cockpurn. 





Forms of Notes to be used in the Principal Registry when 
applicable. 
Affidavits of due execution filed. 
_A.B., Registrar. 
Affidavits of identity of will (or codicil or memareneee) G Reis 


its of domicil and law filed. 
Affidavits o he een 
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Appenpix.—II, AMENDED RuLES AND ORDERS. 


AMENDED RULES, ORDERS, AND IN- 
STRUCTIONS 


Jor the Registrars of the Principal Probate Registry, and for 
the District Probate Registrars 


IN NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statutes 
20 & 21 Vict. c. 77, and 88 & 39 Vict. c. 77, I, the Right 
Honorable Sir James Hannen, Knight, President, §c., §c., with 
the concurrence of the Right Honorable Hardinge Stanley, 
Baron Halsbury, Lord High Chancellor of Great Britain, and 
of the Right Honorable John Duke Baron Coleridge, Lord 
Chief Justice of England, do make and issue the following 
amended rules and orders for the Registrars of the Principal 
Probate Registry and for the District Probate Registrars in 
respect of Non-Contentious Business, to take effect on and after 
the 19th April, 1887. 


Rule 15 of the Rules, Orders, and Instructions for the 
Registrars of the Principal Probate Registry in Non-Con- 
tentious business, dated 30th July, 1862, and rule 18 of the 
Rules, &c. for the District Probate Registrars in such business, 
are hereby repealed, save so far as concerns anything done or 
proceeding taken in accordance with them, and in place of the 
said rules it is ordered that tho following rules shall take 
effect :— 

Rules 15 and 18. In a grant of probate of the will of a 
married woman, or of the wil of a widow made during cover- 
ture, or letters of administration with such wills annexed, it 
shall not be necessary to recite in the grant or in the oath to 
lead the same the separate personal estate of the testatrix or 
the power or authority under which the will has been or pur- 
ports to have been made. The probate, or letters of adminis- 
tration with will annexed, in such cases shall take the form 
of ordinary grants of probate or letters of administration with 
will annexed without any exception or limitation, and issue 
to an executor or other person authorised in usual course of 
representation to take the same; a surviving husband, how- 
ever, being entitled to the same in preference to the next of 
kin in case of a partial intestacy. 


AmEnvep Ruxes, &c,.—Dirxction. 


Tho forms of instruments annexed to the before-mentioned Non-oontenth 


Rules, Orders and Instructions for the Registrars of the 
Principal Probate Registry, numbered 12, 18, and 14, and in 
the Rules, Orders, and Instructions for the District Probate 
Registrars, numbered 13, 14, and 15, and thereby directed to 
be adopted as nearly as the circumstances of the case will 
allow in respect of the wills of married women, shall cease to 
be adopted in respect of such wills, except so far as the same 
may be applicable to oaths sworn before these rules and orders 
take effect, and also except so far as the same may be applic- 
able to any second or subsequent grants required to complete 
the representation in cases where limited or special grants 
have already issued. 


DIRECTION OF THE JUDGE. 
Referred to at p. 96. 


It is ordered by the Judge that in all cases in which the 
affidavits of execution disclose the fact that the will was exe- 
cuted on some other day than the day it bears date, and in 
all cases where the will is without date, the true date of the 
execution shall appear on the face of the grant, and that the 
affidavits shall not be registered unless required for some othor 
purpose: so that in future if the will be without date, it is to 
be recited in the grant that probate is granted of the 

Will hereunto annexed without date, but in fact 
executed on (or on or about) the day of ie 
and if the date in the original will be incorrect, that probate 
is granted of the 
Will hereunto annexed, bearing date the 
day of soit but in fact executed on the day 
of 

This order will extend also to the dates of codicils, and to 

letters of administration with will annexed. 
A. F, Bayrorp, 
Senior Registrar. 
Principal Registry, Court of Probate, 
June, 1869. 
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Noncontentions By order of the President (Hannen) dated 21st 


March, 1882, duly approved by the Lord Chan- 
cellor and Lord Chief Justice, the following 
Amended Rules and Orders were issued, to take 
effect on and after 26th May, 1882. 


Rules 52, 53, and 72 of the Rules, Orders, and Instructions 
for the Registrars of the Principal Registry in respect of 
Non-Contentious Business, dated 80th July, 1862, and rules 
65 and 66 of those for the District Probate Registrars, dated 
27th January, 1863, aro respectively repealed, save so far as 
concerns anything done or proceeding taken in accordance 
with them, and in place of the said rules it is ordered that the 
following rules shall take effect :— 


In the Principal Probate Registry. 


52. In every affidavit made by two or more deponents, the 
names of the several persons making the affidavits shall be 
inserted in the jurat, except that if the affidavit of all the 
deponents is taken at one time by the same officer, it shall be 
sufficiont to state that it was sworn by both (or all) of the 
‘above-named ” deponents. 

53, No affidavit having in the jurat or body thereof any 
interlineation, alteration, or erasure, shall, without leave of 
the Court or one of the registrars, be filed or made use of in 
any matter depending in the Probate Court or registry, unless 
the interlineation or alteration other than by erasure is 
authenticated by the initials of the officer taking the affidavit ; 
nor in the case of an erasuro unless the words or figures ap- 
pearing at the time of taking the affidavit to be written on 
the erasure are re-written and signed or initialled in the 
margin of the affidavit by the officer taking it. 

72, When any alteration is made in a grant of probate or 
letters of administration which has issued from a District 
Probate Registry, or when any such grant is revoked and the 
volume of the printed calendar containing the entry of the 
grant has been forwarded to the district registrars, notice of 
such alteration or revocation is without delay to be forwarded 
by the registrars of the Principal Registry to the District 
Probate Registrar from whose registry the altered or revoked 
grant tecaad 


In the District Probate Registries. 


65. (This rule is in the same words as the rule 52 for the 


Principal Registry, quoted above.) 
66. (This rule is to the same effect as the rule 53 for the 


Principal Registry, quoted above.) 


AppitionaL Ruizs anp Orpers, 1892. 


‘ ADDITIONAL RULES AND ORDERS 


for the Registrars of the Principal Probate Registry in 
respect of 


NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statutes 
20 & 21 Viet. c. 77, 38 § 89 Vict. ¢. 77, and 55 Vict. c. 6, J, 
the Right Honorable Sir Francis Henry Jeune, Knight, President 
of the Probate, Divorce and Admiralty Division of the High 
Court of Justice, with the concurrence of the Right Ionorable 
Farrer Baron Herschell, Lord High Chancellor of Great Britain, 
and of the Raght Honorable John Duke Baron Coleridge, Lord 
Chief Justice of England, do make and issue the following addi- 
tional rules and orders for the Registrars of the Principal Pro- 
bate Registry in respect of Non-Contentious Business. 

Dated the 7th day of December, 1892. 


(Signed) . H. Jzunz, P, 
Approved :— 
(Signed) § Herscnett, C. 
Conenriper, C.J. 


a 


Apprrionat Rures and Orpers for the Registrars of the 
Principal Probate Registry in Non-Contentious Business 
for carrying out the provisions of the Colomal Probates 
Act, 1892. 


92, Application to seal a grant of probate or letters of 
administration or copy thereof under the Colonial Probates 
Act, 1892, may be made in the principal probate registry by 
the executor or administrator or the attorney [lawfully autho- 
rised for the purpose] of such executor or administrator, 
either in person or through a solicitor. 

93. Such application must be accompanied by an oath of 
the executor, administrator, or attorney in the form in the 
Appendix, or as nearly thereto as the circumstances of the 
case will allow. 

94, The registrars are to be satisfied that notice of such 
application has been duly advertised. (Form of advertise- 
ment in Appendix.) 
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95. On application to seal letters of administration the 
administrator or his attorney shall give bond (in the form 
set out in the Appendix) to cover the personal estate of the 
deceased within the jurisdiction of the Court. The same 
pane as to sureties and amount of penalty in bond is to 

e observed as on application for letters of administration. 

96. Application by a creditor under section 2, sub-section 3, 
of the Colonial Probates Act is to be made by summons 
before one of the registrars, supported by an affidavit setting 
out particulars of the claim. 

97, In every case, and especially when the domicile of the 
deceased at the time of death as sworn to in the affidavit 
differs from that suggested by the description in the grant, 
the registrars may require further evidence as to domicile, 

98. If it should appear that the deceased was not at the 
time of death domiciled within the jurisdiction of the Court 
from which the grant issued, the seal is not to be affixed 
unless the grant is such as would have been made by the 
High Court of Justice in England. 

99, The grant [or copy grant] to be sealed and the copy to 
be deposited in the registry must include copies of all testa- 
mentary papers admitted to probate. 

100. When application to seal a probate or letters of 
administration is made after the lapse of three years from 
the death of the deceased the reason of tho delay is to be 
certified to the registrars. Should the certificato be unsatis- 
factory, the registrars are to require such proof of the alleged 
cause of delay as they may think fit. 

101. Special or limited or temporary grants are not to be 
sealed without an order of one of the registrars. 

102. Notice of the sealing in England of a grant is to be 
sent to the Court from which the grant issued. 

108. When intimation has been received of the resealing 
of an English grant, notice of the revocation of, or any 
alteration in such grant is to be sent to the Court by whose 
authority such grant was resealed. 

104. The affidavit for Inland Revenue pursuant to the 
Customs and Inland Revenue Acts, 1880 and 1881, shall 
be transmitted to the Commissioners of Inland Revenue as 
if the person who applied for sealing under the Colonial 
Probates Act, 1892, were a person applying for probate or 
letters of administration. 

105. The affidavit for Inland Revenue and accounts and 
schedules forming vd thereof shall be in such form as 
may be prescribed by the Commissioners of ‘her Majesty’s 
Treasury. 


(Norz.—The affidavit to be used will in fact be Form A. with some 
few modifications to suit the circumstances.) 
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Forms (Cotontat Prozarss Act, 1892). 


Oath. 


In the High ti of Justice, Probate, Divorce and Admiralty Division. 
obate. 


In the goods of A. B., deceased. 


I, O. D. (or E. F.), of ,» make oath and say :— 

1. That a grant of probate of the will (or letters of administration of 
the personal estate) of A. B., late of , deceased, was granted to 
me (or C. D.) by the Court at on the day of 

2. That the said deceased was at the time of his death domiciled 
at , [the following words to be struck out if inapplicable] within the 
jurisdiction of the said Court. 

3. That the notice hereunto annexed was inserted in the ‘‘ Times” 
newspaper on the day of : 

4, That I am the attorney lawfully appointed of C. D. under his hand 
and seal, and am duly authorised to apply to this Court for the sealing 
of the said grant. [This paragraph to be struck out if inapplicable. ] 

5. That tho value of the personal estate in England amounts in value 


to the sum of and no more, to the best of my knowledge, informa- 
tion, and belief. 
Sworn, &c. 
Advertisement. 
A. B., doceased. 


Notice is hereby given, that after the expiration of eight days applica- 
tion will be made in the principal probate registry of the High Court of 
Justice for the sealing of the probate of the will (or letters of administra- 
tion of the personal estate) of A. B., late of , deceased, granted by 
the Court at on the day of 18. 

Solicitors for 


(Zo be advertised once in the * Times” newspaper unless otherwise directed 
by one of the registrars.) 





Administration Bond (with or without Will). 


Know all men by these presents, that we, A. B., of C.D; 
of , and E. F., of , are jointly and soverally bound 
unto G. H., the President of the Probate, Divorce and Admiralty 
Division of her Majesty’s High Court of Justice, in the sum of 

pounds, of good and lawful moncy of Great Britain, to be 
aid to the said G. H., or to the President of the said Division 
or the timo being, for which payment well and truly to be made 
we bind ourselves and each of us, for the whole, our heirs, exe- 
cutors, and administrators, firmly by these presents. 
Sealed with our seals. 
Dated the day of in the year of our Lord one 
thousand eight hundred and ninety : 

Tho condition of this obligation is such, that if the above-named A. B., 
the administrator (with the will dated the day of , annexed) 
by authority of the Court at , acting under letters of adminis- 
tration granted to on the day of , and now about to be 
sealed in England under tho Colonial Probates Act, 1892, of the personal 
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Noh-contentious estate of K. L., late of deceased, who died on the day of 
Business, 





18 , do, when lawfully called on in that behalf, make, or cause 
to be made, true and perfect inventory of the personal estate of the said 
deceased in England which has or shall come to hands, possession, 
or knowledge, or into the hands and possession of any other person for 

, and the same so made do exhibit, or cause to be exhibited, into 
the principal probate registry of her Majesty’s High Court of Justice, 
whenever required by law so to do, and the same personal estate do well 
and truly administer according to law; and further do make, or cause to 
be made, a true and just account of said administration, whenever 
required by law so to do, then this obligation to be void and of none 
effect, or else to remain in full force and virtue. 

Signed, sealed, and delivered by 
the within-named 
in the presence of 
A Commissioner for Oaths. 


Administration Bond (with or without Will) on application by 


Attorney. 
Know all men by these presents, that we, A. B., of ,C. D., 
of , and E, F., of , are jointly and severally bound 


" 
unto G. H., the President of the Probate, Divorce and Admiralty 
Division of her Majesty's High Court of Justice, in the sum of 

pounds, of good and lawful money of Great Britain, to be 
paid to the said G. H., or to the President of the said Division 
for the timo being, for which payment well and truly to be made 
we bind ourselves and each of us, for the whole, our heirs, exc- 
cutors, and administrators, firmly by theso presents. 
Sealcd with our seals. 
Dated the day of in the year of our Lord ono 
thousand eight hundred and ninety i 
The condition of this obligation is such, that if K. L., of , tho 
administrator (with the will dated the day of , annexed), by 
authority of the Court at , acting under letters of administra- 
tion granted to on the day of , and now about to be 
sealed in England under the Colonial Probate Act, 1892, of the personal 
estate of M. N., late of , deceased, who died on the day of 
18 , do, when lawfully called on in that behalf, make, or cause 
to be made, a true and perfect inventory of the personal estate of the said 
deceased in England which has or shall come to hands, possession, 
or knowledge, or into the hands and posscasion of any other person for 
, and the same so made do exhibit, or cause to be exhibited, into 
the principal probate registry of her Majesty’s High Court of Justice, 
whenever required by law so to do, and the same personal estate do well 
and truly administer according to law; and further do mako, or cause to 
be made, a true and just account of said administration, whenever 
required by law so to do, then this obligation to be void and of none 
effect, or else to remain in full force and virtue. 
Signed, sealed, and delivered by 
the within-named ‘ 
in the presence of 
A Commissioner for Oaths. 


Principat Recistry. 


COSTS 


To be allowed Proctors, Solicitors and Attornies practising in 
the Principal Registry of the Court of Probate 


IN NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statute 
20 § 21 Victoria, chapter 77, I, the Right Honorable Sir James 
Hannen, Knight, Judge of her Majesty’s Court of Probate, with 
the concurrence of the Right LLonorable Roundell Lord Selborne, 
Lord High Chancellor of Great Britain, and of the Right 
Honorable Sir Alexander James Edmund Cockburn, Baronet, 
Lord Chief Justice of the Court of Queen’s Bench, do repeal all 
tables of fees to be taken by Proctors, Solicitors, and Attornies 
practising in the Principal and in the District Registries of the 
Court of Probate heretofore fixed in respect of Non-Contentious 
Business ; and in heu of the said table of fees, do hereby fix the 
annexed amended table of fees to be taken by the Proctors, 
Solicitors and Attornies practising tn the said Principal Registry 
and District Registries in respect of Non-Contentious Business. 

Dated this 5th day of February, 1874. 


(Signed) James Hannen, 
Approved, 
(Signed) § Sztsornz, C. 
A. E. Cocxsurn. 


[In respect of Probates, 
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Non-oontentious In respect of Probates, 


Business. 
= Including Double or Cessate Probates or Letters of Administration with 
will annexed, de Bonis non or Cessate, u open which Stamp Duty is 
payable in respect of the personal estate of the testator. 


Oath of jAffidavitfor pes eee 
witecte | tend” | SKovenuao. | Wall Bene 
venue 08, 
sworn | attendance| Office and | of 90 words Bo Extract- Clerks. 
under onthe jattendance| or under, e ing. 
party being jon the party including 
sworn. |being sworn) parchment. 


EN | NS | EE |S | A | TT | MARES 


£ 8 a. 8 a. & a. £e d.| 8s d& {S$ 8. dad 

5 2 6 2 6 4 6 010/10 — 
20 2 6 2 6 4 6 010; 844010 
100 5 0 5 0 4 6 010;] 68 |0 2 0 
200 6 8 6 8 4 6 03 0! 68 ;0 2 0 
300 | 10 0 10 0 4 6 076! 68 10 2 0 
450 | 10 0 10 0 4 6 012 0; 6 8 1/0 2 0 
600} 10 0 10 0 4 6 016 61| 68/02 0 
800 10 0 10 0 4 6 1 2 6 6 8 02 0 
1,000 | 10 0 10 0 4 6 113 0| 6 8 |0 2 0 
1,500 | 10 0 10 0 4 6 25 0/] 68 10 6 0 
2,000} 10 0 10 0 4 6 300] 68 10 5 0 
3,000 | 10 0 10 0 4 6 316 0/13 4 10 6 0 
4,000; 10 0 10 0 4 6 410 01:13 410 6 0 
5,000 10 0 10 0 4 6 415 0) 138 4 07 6 
6,000 10 0 10 0 4 6 § 0 0:13 4 07 6 
7,000 | 10 0 10 0 4 6 § 6 0/138 4107 6 
8,000 10 0 10 0 4 6 610 0/18 4 07 6 
9,000 | 10 0 10 0 4 6° §15 0/13 4 ;,0 7 6 
10,000 ; 10 0 10 0 4 6 6 00/138 4/0 7 6 
12,000} 10 0 10 0 4 6 6 6 01:18 4/0 7 6 
14,000 10 0 10 0 4 6 610 0/18 4 07 6 
16,000 10 9 10 0 4 6 617 6/138 4 07 6 
18,000 10 0 10 0 4 6 7 6 01138 4 07 6 
20,000 | 10 0 10 0 4 6 712 6113 4/10 7 6 
25,000 | 10 0 10 0 4 6 8 26113 41,0 7 6 
30,000 | 10 0 10 0 4 6 815 0/18 4107 6 
35,000 | 10 0 10 0 4 6 9 7 6118 4/0 7 6 
40,000} 10 0 10 0 4 6 10 6 84/18 4450 7 6 
45,000} 10 0 10 0 4 6 11 5 0/18 4/107 6 
60,000 | 10 0 10 0 4 6 12 39/13 4 10 7 6 
60,000 | 10 0 10 0 4 6 13 26118 4/107 6 
70,000 | 10 0 10 0 4 6 14 00/18 4/07 6 
80,000 | 10 0 10 0 4 6 14617 61138 4 )1 1 0 
90,000 |; 10 0 10 0 4 6 1815 0;18 4 |1 1 #0 
100,000 | 10 0 10 0 4 6 2012 6:18 4;1 1 0 
120,000 } 10 0 10 0 4 6 2111 3}18 441 1 «0 
140,000 |} 10 0 10 0 4 6 23 8 9:18 441 1 «0 
160,000 | 10 0 10 0 4 6 25 6 3113 4/11 1 «0 
180,000 ; 10 0 10 0 4 6 27 3 9/18 4;1 1 ~0 
200,000 | 10 0 10 0 4 6 29 13/18 4 ;1 1 0 
250,000 ;} 10 0 10 0 4 6 30 18 ,9;18 4 |/1 1 0 
800,000 | 10 0 10 0 4 6 8512 6118 41311 0 
$60,000; 10 0 10 0 4 6 40 6 8/18 4 {11 0 
400,000 | 10 0 10 0 4 6 4117 6|13 4 |1-1 0 
600,000 | 10 0 10 0 4 6 48 8 9'138 4/11 0 


.B.—These ad valorem fees are taken on the gross amount of personal 
estate sworn to.} 
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And for every additional 100,000/., or any fractional part of 
100,000/., under which the personal estate is sworn, in addi- 
tion to the above fees, a further fee for probate under seal, of 

In addition to the above, for all second or subsequent grants of 
probate or letters of administration with will annexed, the 
same fees for looking up the will and bespeaking engrossment 
as on similar grants upon which no stamp duty is payable. 

For engrossing and collating the will, if more than three folios 
of ninety words each, per folio, including parchment 

When there are two or more executors, and they are not sworn 
at the same time, for each attendance after the first on their 
being sworn to oath and affidavit— 

If the effects are sworn undor20/..,  ., - os 
If the effects are sworn under 100/. os 
If the effects are sworn above 1001. a. ° Bi 
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In respect of Letters of Administration with Will annexed. 


In addition to the above fees for preparing and attendance on the 


execution of the bond if the effects are— 


Under 200. ee es ae oe ee 
20/. and under 1007... 7 ve es oe 
100/. and upwards ve eT 


For engrossing and collating a will or codicil for a grant of 
probate or letters of administration with the will annexed 
when there are pencil-marks in the will or codicil, or when 
the will or codicil is to be registered fac-simile, in addition to 
any other fee fur engrossing and collating the sume— 

If the pencil-marks in the will or codicil, or the part or 
parts thereof to be registered fac-simile, are two folios 
of ninety wordsinlengthorunder .. .. + 

If exceeding two folios, for every additional folio or part 
of a folio of ninety words, . is St = es 


8 
cy we 
86 6 


ve 10 


one = 


01 0 
00 6 
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Non-contentious 


Business, In respect of Letters of Administration. 


Including Letters of Administration de Bonis non or Cessate upon which 
Stamp Duty is payable in respect of the personal estate of the intestate. 


and attendance 


Effects sworn on fie hein Office and : Extract- Clerks 
under | orn, and on | attendance on | er Beal 
execution of fengeworn r 
the Bond. : 

£ 8. a s. a £$3d}|)ad{8S ad. 

5 2 6 2 6 010]1 0 _ 
20 3 4 2 6 010;8 4440 1 «0 
50 5 0 5 0 016148 ],0 2 0 
100 6 8 6 8 030/168 ;,0 2 0 
200; 10 0 6 8 046 }68 |0 2 0 
300 13 4 10 0 012 0 | 68 |0 2 0 
450 13 4 10 0 016 6168 |0 2 0 
600 | 13 4 10 0 126/])6 8 |0 2 0 
800 | 13 4 10 0 113 0/68 |0 2 0 
1,000} 13 4 10 0 260/168 {0 5 0 
1,500} 13 4 10 0 8376 }68 1/0 5 0 
2,000 13 4 10 0 410 0 113 4 /0 6 0 
3,000 13 4 10 0 413 9 113 4 10 7 6 
4,000} 13 4 10 0 417 6118 4 10 7 6 
5,000 13 4 10 0 5 5 04118 4 10 7 6 
6,000 13 4 10 0 512 6 (18 4 1/0 7 6 
7,000 13 4 10 0 600/183 4 |0 7 6 
8,000 | 13 4 10 0 676/18 4 |0 7 6 
9,000 13 4 10 0 6165 0,138 4/07 6 
10,000 13 4 10 0 72 6/13 4 1/0 7 6 
12,000 13 4 10 0 710 0 113 4 10 7 6 
14,000 13 4 10 0 717 6 |18 4 10 7 6 
16,000 13 4 10 0 8 8 9 1138 4 10 7 6 
18,000 13 4 10 0 9001138 4 10 7 6 
20,000 13 4 10 0 911 38/13 4 10 7 6 
25,000 13 4 10 0 10 638/13 4/107 6 
30,000) 13 4 10 0 11 5601413 4 10 7 6 
35,000 | 13 4 10 0 1239 1/113 4/07 6 
40,000 13 4 10 0 1311 8 |13 4 10 7 6 
45,000 | 13 4 10 0 16 00/18 4/07 6 
60,000 | 13 4 10 0 1676/13 4/07 6 
60,000 | 13 4 10 0 1716 3 1138 4 10 7 6 
70,000 13 4 10 0 2012 6 |18 4 (0 7 6 
80,000 | 13 4 10 0 9% 8 9 1/138 4/11 ~«0 
90,000} 13 4 10 0 2% 56 0 118 441 1~«0 
100,000 13 4 10 0 299 1 8 {18 4/1 1 0 
120,000 13 4 10 0 80 9 6 118 4/1 1 ~«0 
140,000 13 4 10 0 383 6 9 |138 4 1/1 1 «0 
160,000 13 4 10 0 86 2 0/118 4 {1 1 «0 
180,000 | 13 4 10 0 8818 3 {13 4 |/1 1 0 
200,000 13 4 10 0 4114 6 | 18 4 |1 1 0 
250,000 | 13 4 10 0 4410 9 {13 4 |1 1 «0 
800,000} 18 4 10 0 4617 6 1/13 4 {1 1 0 
350,000 13 4 10 0 49 4 6/13 4 )1 1 0 
400,000] 13 4 10 0 6111 3 |13 4 /1 1 0 
600,000! 18 4 10 0 5818 3 118 4/11 «0 
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And for every additional 100,000/, or any fractional part of £ 8 d. Non-contentious 
100,000/., under which the personal estate is sworn, in addi- Business, 
tion to the above fees, a further fee for letters of administra- pas 
tion under sealof.. 1, ve vw ue 4 BO 

When there are two or more administrators, and they are not 
sworn at the same time, for each attendance after the first on 
al be sworn to oath and affidavit, and on execution of 

6 bond— 


If the effects are under 20... .. ss «so 0 8 4 
If the effects are under 100... 4. se ve «a 0 6 0 
If the effects are above 100... 1. sw « oe 010 0 


Tn addition to the above fees, for preparing bond if the effects 


are— 

Under 201, 6 oe oe Le oe Cm] o¢ 0 l 8 
90), and under 50, 4, os oe ete 
50, and under 100. 5. ue ewe 
100, and upwards 4. ue te te te OH 
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Exemplification of Probate or Letters of Administration with Non-contentious 
or without Will annexed, 


Attending in the registry, looking up the grant of probate and 
original will or grant of administration, and bespeaking 
exemplification .,, 

Exemplification under seal and stamp 

Extracting .. ee oe ns 

Clerks ee ee e6 ae e6 


ooro rary 
bo O> = O> 
Ooacdc 


In respect of Duplicate and Triplicate Probates or Letters of 
Administration with or without Will annexed. 


Attending in the registry, looking up the will, and bespeaking £ s. d. 
duplicate or triplicate of a grant and engrossment - 06 8 
Drawing and copying statement in support of application to the 
Inland Revenue Office for the duty-paid stamp: 
The same fee as on a double or cessate probate. 
Attending at the Inland Revenue Office and procuring the 
duty-paid stamp .. 013 4 
Duplicate or triplicate probate or letters of administration with 
or without willannexed. Ifthe personal estate is under 450/., 
or any smaller sum, the same fee as on the original grant. 


If the panes estate is of tho value of 450/, and upwards., 012 6 
Extracting .. ” ee va sis 54 . 0 6 8 
Cl erks ee ee ee ee eo ee eo ee et 0 2 6 
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662 
Non-contentious 
Business, 


PrincipaAL REGISTRY. 


In respect of Probates, Special or Limited. , 
0 


Consulting fee .. a a ie - ve 

Affidavit for Inland Revenue Office and attendance on the exe- 
outor being sworn thereto:—The same fee as on ordinary 
probates. 


8 ds 
6 8 


Drawing special oath of executor, per folio of seventy-two words 0 1 0 
Fair copy of the oath for tho registrar, per folio of seventy-two 

words s 7 is ws a ». 0 0 4 
Attending the registrar thereon .. . si »» O13 4 
Engrossing same, per folio of seventy-two words... » 0 0 4 
Hach attendance on the executors being sworn a .. 0 6 8 
Engrossing and collating the will ., a ..\ Tho samo fees 
Special or limited probate under scal $5 3 as on ordi- 

xtracting avs oe we ve oe nary pro- 
Clerks ., cs - <i a Si bates, 





In respect of Letters of Administration with or without Will 
annexed, Special or Limited. bad 


Consulting fee .. - 06 8 


Perusing and abstracting deeds or other ‘instruments, when 


necessary, at per folio of seventy-two words “i .. O 0 4 
Proxy of nomination _.., ¥ Bg ai . 013 4 
Affidavit for Inland Revenuo Office and attondance on tho 

administrators being sworn thercto:—The same fees as on 

ordinary grauts of letters of administration. 

Drawing special oath of the administrators, per folio of soventy- 

two words... i ae a ys . O 1 0 
Fair copy of the oath for the registrar to peruse, per folio of 

seventy-two words .. € é% ‘a . 0 0 4 
Attending the registrar thereon... “ i » O13 4 
Engrossing same, per folio of seventy-two words .. » 0 0 4 
Each attendance on the administrators being sworn, and on 

execution of the bond .. ie rT a . 0 6 8 
Evgrossing and collating the will .. .. | The samo fees as on or- 
Lettersof administration, under seal and stamp dinary grants of letters 
Extracting es és ite .. ( of administration, with 
Clerks ., i ie a si or without will annexed. 





Office Copies of, or Extracts from, Records, Wills, and other 
Documents. 


For attendance in the registry and searching for a record, willor £ 8, d. 
other document, or for a grant of probate, or letters of admi- 
nistration, with or without will annexed, for five years, or any 
period less than five years, including the ordering of a copy.. 

For every five years after the first five years “i vs 

For the perusal of arecord, will orother document, when necessary, 
for the purpose of ordering extracts, or for any other purpose, 
including the ordering of extracts, per folioof ninctywords.. 0 0 4 

For collating an office copy or extract of a record, will or other 
document with the original, or a registered copy thereof, in- 
cluding extracting fee, per fulio of ninety words .. i 

For collating an office copy of the act on granting probate or 
administration with the original entry thereof, including ex- 
tracting fee ., . “ a 4 » 0 1 0 


Co ON 
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Non-contentious 
Business, 
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Non-contentious 
Business. 


Apprennix.—L. Fres or 1874. 


Caveats. 


For attendance in theregistry and entering orsubducting a caveat 
For attendance in the registry and giving instructions for 

warning caveators to enter an appearance ir os 
For service of warning to a caveat, and copy ve 





£ 
0 


Affidavits other than the Affidavits and Oaths included in the 
Fees of Probate and Letters of Administration and Decla- 


rations of Personal Estate and Effects. 


For taking instructions for every affidavit or declaration of per- 
sonal estate and effects. . 

For drawing and fair copy ‘of the same, per folio of seventy- -tw0 
words 

For every attendance on the deponents or declarants bein g sworn 
or affirmed to such affidavit or declaration os es 





£ 


oO 


0 
0 


8 a. 
6 8 


1 4 
6 8 


Instruments of Renunciation and Consent, Letters of Attorney, 


and other Documents. 


For taking instructions for every instrument of renunciation or 
consent, letters of attorney, or other document 
For drawin g and fair copy thereof, per folio of seventy-two words 





For Commissioners of the Court. 


For each oath administored to each deponent by a commissioner, 
surrogate, or other person authorized to administer oaths in 
the Court of Probate .. “ as we wi 

For marking each exhibit 

For cach occasion of superintendin, g ‘and attesting the execution 
of a bond oe ee ae oe ee ve 





Taxing Bill of Costs. 


For attendance on taxation of bill of costs , 
If long, such further fee as the registrar may think proper. 


cooks 


i) 


Oh 
a & 


& 


d. 
6 8 
1 4 


- — 
a oOo om 


co 


Proctors, Solicitors and Attornies are not entitled to any costs in addition 
to those allowed by the foregoing table in respect of the non-conten- 
tious business comprised therein ; but in case of their transacting any 
business not therein provided for, they will be allowed as follows :— 


are instructions for had original instrument ale by 

em .. 

For perusing every "document which it is necessary to 
peruse as instructions, per folio of seventy-two words. . 

For drawing and fair copy of any ay instrument, 
per folio . seventy-two words . 

For every fas copy of a document, per folio of seventy- 
two wo 

If the same, or any part thereof, i is to be copied fac- simile, 
for the part or parts to be 80 copied: per folio of 
seventy-two words, in addition to the above oe 

For every necessary ‘attendance on counsel, or on any 
practitioner or party other than their own client ., 


— a — a — a — 2 


8. a. 
6 8 


0 
1 


~~ EE 


‘Principal REGISTRY, 


FEES 


Lo be taken in the Principal Registry of the Court of 
Probate 
IN NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statutes 
20 & 21 Victorta, chapter 77, and 21 & 22 Victoria, chapter 95, 


I, the Light Honorable Sir James Hannen, Knight, Judge of 


the Court of Probate, with the concurrence of the Iught Honorable 
Roundell Lord Selborne, Lord High Chancellor of Great Britain, 
and of the Riyht Honorable Sir Alerander James Edmund 
Cockburn, Baronet, Lord Chief Justice of the Court of Queen’s 
Bench, and with the approval of the Commissioners of her 
Mayesty’s Treasury, signified by letter dated 11th December, 
18738, do hereby fix the annexed tables of fees to be taken on and 
after the 2nd day of March, 1874, by the officers of the Court 0, 
Probate in the Principal Registry and in the District Registries 
thereof. 


(Signed) James Hannen. 
Approved, 


(Signed)  Sztzorng, 0. 
A, E, Cocxsurn. 
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666 Appenpix.—I]. Fess or 1874, 


Non-contentious 


Business. Probates or Letters of Administration with Will annexed. 


Including double or cessate probatcs or letters of administration with 
will annexed, de bonis non or cessate, upon which stamp duty is pay- 
able in respect of the value of the personal estate of the testator. 


If the personal estate is sworn to be— 
Under the value of £5 
20 
100 
200 
300 
450 
600 
800 
1,000 
1,600 
2,000 
3,000 
4,000 
5,000 
6,000 
7,000 
8,000 
9,000 
10,000 
12,000 
14,000 
16,000 
18,000 
20,000 
25,000 
30,000 
35,000 
40,000 
45,000 
50,000 
60,000 
70,000 
80,000 
90,000 
100,000 
120,000 
140,000 
160,000 
180,000 
200,000 
250,000 
300,000 
350,000 
400,000 
600,000 


For every additional 100,000/., or any fractional 


a further and additional fee of .. 


[N.B.—But it was decided in the Registry aften the passing of 


* e e 
o e es s e « e e e e e 


part of 100,0007., 


— 
SOW AOAMAWAAAAMMAAEP PEP WWNwMe OO OOO CCO”*, 


« * e 
— 
— 


15 


» 27 


— 


fed pret peed i 


— _— — pt eet 
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me 
aw bo 


he 
co co 
ae 
mat 


20 
21 
23 
25 


— 
Co co CO — bo 


29 1 


". 30 18 
* 35 19 
40 6 


41 17 
43 8 


3 2 


DP DAWMONWDWOWHROEROKAHTOSOHMOMRAMOMROSSOSCSOSSOSSDSOSCSCSOCRAGCMoOSSCS™ 


the 


Customs and Inland Revenue Act (1881) that this ad valorem feo upon 
grants of probate and letters of administration with or without will was 
to be taken upon the amount of the personal estate (gross or net) upon 


which stamp duty had been paid. ] 


PrincipaL Registry. 


Dovustz on Cessate Prosats, &o. 
£ 8, 

For every double or cessate probate, or letters of administration 

with the will annexed, de bonis non or cessate, upon which 

no stamp duty is payable, when the personal estate is under 

450/., or any smalls sum, the samo fee as on a first grant 

under the same sum. 
‘When the lee estate is of the value of 450/., and upwards 0 12 
For every duplicate and triplicate probate, or letters of admi- 

nistration with the will annexed, when the personal estate is 

under 450/. or any smaller sum, the same fee as on a first 

grant under the same sum. 
When the personal estate is of the value of 450/. and upwards 0 12 


EXEMPLIFICATIONS. 


For every exemplification of a probate, or letters of adminis- 
tration with the will annexed, in addition to the fees for 
engrossing and collating the will, and other documents re- 
gistered with thosamo .. 0 4, ww tee Cd I 


REGISTERING AND COLLATING OR ENGROSSING AND COLLATING WILLS. 


For registering and collating or engrossing and collating wills 
and other documents, if three folios of mila words each, or 
under, including parchment i . O 4 

Tf above three folios of ninety words each, per folio 0 

In cases of grants for Queen’s pay or prize moncy (the offects 
being under 100/.), without reference to the ie of the 
will .. 0 4 

If there aro poucil marks in a will or codicil, or if a will or 
codicil or any part thereof is to be or has been registered fuc- 
simile, in uddition to any other fee for rogistering and col- 
lating, or for engrossing and collating the same: 

If the part or parts to be registered or engrossed fac-simile 


are two folios of ninety words in Jength, or under nee | ae | 
If exceeding two folios, for every additional folio or part 
of a folio of nincty words .. ee - es » 0 0 


CopDIcILs TO WILLS ALREADY PROVED. 


For every probate of a codicil or codicila, or letters of adminis- 
tration with a codicil or codicils annexed, being a codicil or 
codicils to a will already proved, the same fees respectively 
as on a duplicate probate or duplicate letters of administra- 
tion with will annexed. 


ad. 


6 


Q oo 
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Non-contentious 
Business. 


Appenpix.—Il. Fzus or 1874, 


Letters of Administration. 


Including letters of administration de bonis non or cessate upon which 


stamp duty is payable in respect of the personal estate of an intestate. 


If the personal estate is sworn to be— 
Under the value of £5 
20 
50 
100 
200 
300 
450 
600 
800 
1,000 
1,500 
2,000 
3.000 
4,000 
5,000 
6,000 
7,000 
8,000 
9,000 
10,000 
12,000 
14,000 
16,000 
18,000 
20,000 
25,000 
30,000 
35,000 
40,000 
45,000 
50,000 
60,000 
70,000 
80,000 
90,000 
100,000 
120,000 
140,000 
160,000 
180,000 
200,000 
250,000 
300,000 
350,000 
400,000 
600,000 


ee 


For every additional 100,0007., or any fractional part of 100,000/., 


a er and additional fee of .. 


POwNweHOOOCCC Om 
| ed eel _— — — — —_— — ps 
De QOOowIwEOnwvnsstsOnw ns WS ON AWN OD He ee. 
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413 


20 
Ss 


WCWOAADAWODRMSOWORBWAOWOHOOWWOORMOASOHROSAHASOAGTCAHOSOSAAGRMOOCCOCS: 


6 


This ad valorem fee is taken upon the amount of the personal estate 


(gross or net) upon which stamp duty is paid. 


PrincrpaL Reaistry, 


Durticars 4nd Trrpiicats Lerrers or ADMINISTRATION, &0. 


For every duplicate and triplicate letters of administration when 
the personal estate is under 300/., or any sum less than 300/., 
the sume fee as on a first grant of letters of administration 
under the same sum. 

For overy duplicate and triplicate letters of administration when 
the personal estate is of the value of 300/. and upwards, 


EXEMPLIFICATIONS. 


For every cxemplification of letters of administration ., 


ADMINISTRATIONS DE Bonis NON OB CESSATE. 


For every grant of letters of administration de bonis non or 
cessate, upon which no stamp duty is payable, when the 
personal estate is under 300/., or any smaller sum, the same 
fee as on a first grant under the same sum. 

When the personal estate is of the value of 300/. and upwards 


ADDITIONAL SECURITY. 


For noting on the grant of lettcrs of administration with or 
without will annexed, and on the uct, that additional security 
has been given... we ei Pe Vee 5 

For every certificate for the inland revenue office, that additional 
security has been given .. oe os ve os ve 


ARTICLES TO ray Pro Rata, 


For articles entered into by administrators to pay creditors pro 
ratd, per folio of seventy-two words cach és aia 
For the bond for the performance of the articles, or for payment 
of creditors pro ratd, per folio of seventy-two words ., ie 


SEARCHES AND INsPECTION or Wiis, &c. 


For every search for will or grant of letters of administration 
or any document filed in the principal registry, including the 
looking up and inspecting an original will before the same is 
registered, or a registered copy of a will or an administration 


act .. vs = ve ee ve = oe ve 
For every third will or administration act looked up in addition 
to the above oe yar. 28% a ee ie 
For looking up and inspecting an original will after the same is 
registered in addition to the fee for the search . sis 
For looking up and producing any document filed in the registry 
other than an original will or administration act ., e 
For a search for a will or grant of letters of administration, and 
for reading the will when the party applying is unable or un- 

willing to search for or read the same :— 
For the search for each year or part ofa year ., - 

For reading the will :— 

If twenty folios of ninety words each or under sid 
For every additional twenty folios or part of twenty 
folios of ninety wordseach .. 1. uw 


£ 


cococrmUlUCOCOlClCDOCS 


8 a 


_ 
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Business. 


See Order 
Supreme 
Court Fees, 
Dec, 1892 
(Irish Grants), 
post, p. 683. 


Appenpix.—II. Fres or 1874. 


SEARCHES FOR FORMER GRANTS. 


For every search by anvofficer of the principal registry in order £ 8. d. 


to ascertain whether any probate or grant of letters of admi- 
nistration has already issued, or any application has been 
mado for a grant of probate or administration, as under :— 
For every full year or part of a year which has elapsed since 
the deceased’s death ee ee en 
In case it be requisite to extend the search to one or more 
district registries, a similar additional fee for the search 
in each of such district registries, 


Srrcran anD Luurren Grants, 


For every special or limited grant of probate or letters of ad- 
ministration with or without will annexed, in addition to the 
ordinary fees, as under :— 

If the personal estate is under the value of 20/., 1s. per folio 
of seventy-two words each on the bond, on the act, and 
on the grant of probate or letters of administration. 

If the personal estate is of the value of 207. and upwards, 
2s. per folio of seventy-two words each on the bond, on 
the act, and on the grant of probate or letters of ad- 
minvistration. 

Whenever the personal estate to be placed in possession of, or 
dealt with by, the executor or administrator, by means of a 
special or limited grant of probate or letters of administra- 
tion, exceeds in value the sum of 20/., the fee of 2s. per folio 
of seventy-two words shall be payable on the bond, on the 
act, and on the grant, although the personal estate be sworn 
under 20/. 


Szartina Inise anp Scotou Grants. 


For affixing the seal of the court to any grant of probate or 
letters of administration, with or without will annexed, or to 
any exemplification of probate or letters of administration, 
with or without will annexed, under seal of the Court of Pro- 
bate in Ireland, in order to its becoming in force for property 
in England,—such fee as would be payable in respect of a 
grant originally made in England for proporty equal in 
amount to the property in England which is to bo affected by 
the probate or other instrument to which the seal of the court 
is to be affixed. 

For the registrar’s fiat on an Irish grant ee. da (we 

For affixing the seal of the court to any confirmation of an exe- 
cutor issued by authority of a Commissary Court in Scotland 


Noration or Domrore. 
For noting on a probate or on letters of administration, with or 
without will annexed, that the testator or intestate died 
domiciledin England .. 9 0s uu wets 


Orrice Corres and Extracts. * 


For every office copy or extract of a will, or of a probate or 
administration act, or of any document filed or deposited in 
the principal registry, if five folios of ninety words or under 

If exceeding five folios of ninety words, for every additional 
folio or part ofafolio 6. 0 4. uk ee es 


0 


0 


6 


PrinciraL REGISTRY. 


If the will or other documcut is 200 years old, and five folios of 
ninety words or under ., re iy . a5 os 

If exceeding five folios of ninety words, for every additional 
folio or part of a folio oe a ee eee 

If the office copy of a will or any part of a will or other docu- 
ment is required to be made fac-simile, and such will or part 
of a will or other document is two folios of ninety words in 
length or under, in addition to the fee for the copy... —.. 

If exceeding two folios of ninety words, for every additional 
folio or part of a folio a a ne i 

For copies of wills and other documents in foreign languages 
made by persons specially employed for that purpose, the 
charges of the persons so employed will be taken in addition 
to any other fees which may be payable in respect of such 
copies. 

If a ae is required to be printed (in addition to a manuscript 
copy for the printer, at 6d. per folio of ninety words, and 
collating) :— 

For twenty folios of ninety words or under., .. .. 
For every additional folio or part of afolio,, .. .. 

For office copy of a will, minute, order, decree or any documen 

under seal of the court for which no other fee is payable :— 
For the seal, in addition to the fee for the copy and collat- 
in Wis, BS, er WE tear, Were a, . aS 

For sonics of plans, drawings and armorial bearings, &c., such 
fee as shall be determined by the registrar in each particular 
CARE. 


Corzatine Documents. 


For collating copy of a probate and will, or copy of letters of 
administration with or without the will annexed, or any other 
instrument to be filed or deposited in the registry, or for col- 
lating any copy or instrument with an original document 
already filed or deposited in the registry, including the regis- 
trar’s certificate in verification thereof :— 

If ten folios of ninety words each, or under.. ba i 
If above ten folios of ninety words cach, per folio. , 

If there is any pencil-writing copied, or the copy or any part 
thercof is fuc-simile, in addition to the above fees :— 

If such pencil-writing or fac-simile copy is two folios of 
ninety words in length or under ..  .. a 
For every additional folio or part ofafolio., .. «. 


ATTENDANOES. 


For attendance with any book or original document in any of 
the courts of law or equity in London or Westminster, or 


elsewhere within three miles of the principal registry 
For the second and each subsequent attendance in the same 
term or sittings after term 


For attendance with books or original documents in any of the 
courts of law or equity in London or Westminster, or else- 
where within three miles of the principal registry, when more 
than one book or document are required, for each book or 
document besides the first es a ei as ig 

For the second and each subsequent attendance in the same 
term or sittings after term, for each book or document besides 


the first ee ee es te ee ee ee ee 


£ 8. 
0 6 
0 0 


oo 
orp 


1 1 
0 10 


0 6 


0 2 
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Aprrnpix.—II. Fees or 1874. 


Non-contcntious For each day’s attendance with any book or original document 


Business. 


N.B. The filing 
fee on affidavits 
has been altered 
to 2s. since 1875. 


in any of the courts of law or equity, or elsewhere beyond the 
distance of three miles from the principal registry, exclusive 
of travelling expenses 

For each day’s attendance with books or original documents in 
any of the courts of law or equity, or elsewhere beyond the 
distance of three miles from the principal registry, exclusive 
of travelling expenses, when more than one book or document 
are required, for each book or document besides the first .. 
The travelling expenses to be advanced and paid to the 
messenger attending with books or original documents 
shall include all other necessary expenses which are to 

be or may have been incurred by such messenger. 


Recrstrar’s ORDER, 


For every registrar’s order for revocation of agrant .. ss 
For every other registrar’s order .,. «seu tet 
Fina. 


For filing every affidavit or other document in the principal 
registry, except the oaths for executors, administrators, or 
administrators with the will, the first administration bond 
aud the testamentary papers in respect of which probate or 
administration with will annexed is aa ry 

For filing every cxhibit ..  .. 

For filing in the principal registry any “notice required to be 
sont there by a district registrar se 

For filing in a district registry any notice required to be sent 
there by a registrar of the principal registry .. ‘A 3 


CAVEATS. 


For the entry of every caveat “4 

For each notice of such caveat to the district registrars 7 

For every warning to a caveat . 

For every service of a pia! to caveat sent by 8 registrar 
through the public post . “ ss T of sa 

For subducting a caveat .. 

For notice to any district rogistrar to whom notice of a caveat 
has becn sent of its having been subducted or warned i 


RecErpts FoR Papers. 


For every receipt for document left in the principal registry in 
order to obtain a grant of probate or letters of administration 
with or without will annexed, or any second or subsequent 
grant 

For every receipt for a document or documents delivered out of 
the principal registry .. se as a ee 


‘ 


Derosit or WILLS. 


ees ei tara every will of a person deceased in the principal 
egistry for safe custody .. 

For epositing every will of a living person for safe custody, 

including the deposit receipt... 5. ue tes 


oo 
bo mo 


So oOo © ooo oo 
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0 10 


ae 
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PRINCIPAL REGISTRY. 


Taxing Costs. 
For ore every bill of costs, inclusive of the registrar’s certifi- 
cate :— 
If five folios of seventy-two words, or under aa 
If exceeding that length, for every additional folio aa 


For postponement of appointment for taxation of costs, to be 
poe the party at whose instance the appointment is post- 
oned : — 

If ae bill of costs is five folios of seventy-two words, or 
MNCCR 6. Siocon,  U. o ees RD aes 
If oxcceding five folios of seventy-two words, and under 
fifteen folios ., = va ia ee ve vs 

Tf exceeding fifteen folios .. vee 7" 


Bonps. 


For supcrintending and attesting the oxecution of a bond 
If not completed on one occasion, for cach subsoquent at- 
testation oe ee ee ee ee ee ee 


Oatus. 


For every oath administered by the registrars, or by a commis- 
sioner authorized to administer oaths in the principal reo- 
gistry, to each deponent ., aes es 4 is ie 

For marking cach exhibit .. Ms ai si ea sa 


Serriina ADVERTISEMENTS. 
For settling the abstract of citation for advertisement or other 
advertisement ., ve ve os ie ve as 


ALTERATIONS IN GRANTS. 


For making alterations in grants of probate or letters of admi- 
nistration in pursuance of the order of one of the registrars, . 


NotAtIons. 


For noting alterations in and revocations of grants on the record 
of the same.. ss “‘ we bs rr ve ‘a 
For noting second and subsequent grants on the record of the 


first grant .. rT ve we és a a + 
For noting renunciations, or any other necessary matter on the 
record of a grant .. i es a “3 os 


CERTIFICATES. 


For every certificate under the hand of one or more of tho re- 
gistrars of the principal registry for which no other fee is 
payable... 3 = me ee ve ve es 


Frats, 


For the fiat of a registrar as to the form in which any will or 
codicil is to be registered .. i 5 ne sews 

For noting on a testamentary paper that probate thereof’ is re- 
fused es 2% re ns es sf T 


xX xX 
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This fee for oath 
altered to 1s, 6d. 
in 1876. 
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Business, 


Aprrnpix.—Il. Fees or 1874, 


Noricgs, 


For every notice required to be sent to a district registrar for £ 8. d. 
which no other fee is payable, except notices required by 
Rule 72 ee te ¢¢ ee ee ee o6 te 0 1 0 


Praverne ann Serre Oatus, &o. 


For perusing and settling oaths to lead special or limited 
grants of probate or letters of administration, with or with- 
out will or other instruments :— 

If five folios of seventy-two words, or under bo sat GO 
If above five folios, for each additional folio os os 

For perusing deeds and other documents when necessary, per 

folio of seventy-two words =... sue ww we «OB 


OS bt 
oo cos 


CoMMISSIONER. 


For each appointment of a commissioner to administer oaths in 
the Court of Probate, other than clerks and officers of the 
court authorized to administer oaths in the principal or in a 
district registry only ..  ., 7 fe | pet di 

For registering the appointment of a commissioner appointed to 
administer oaths in the Court of Chancory .. ., «, 0 5 0 


COLONIAL PROBATES ACT, 1892. 


For foes payable in respect to this Act, sce Order as to Supreme Court 
Fees, 12th December, 1892, post, p. 683. 
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Non-vcontentious 
Business, 


In addition to the Ordinary Fees to be taken in the Principal 
Registry of the Court of Probate in 


NON-CONTENTIOUS BUSINESS, 


THE FOLLOWING FEES are to be taken in the 
Department for Personal Applications, 


— 


On Probates or Letters of Administration with Will 
annexed. 
Or doublo or cessate probates or letters of administration with will 


annexed, de bonis non or cessate, upon which stamp duty is payable 
in respect of the personal estate of the testator. 


sects | ELE 
Effects sworn epaang wil TOF | Probate under 
under conte. | meen | ee cas 
+ Office. 
£ £38. ad. £ os. a. £38. a. £8 a 
5 0 2 6 0 2 6 01 0 — 

20 0 2 6 0 2 6 0 1 0 01 0 
100 0 56 0 0 56 0 01 0 02 0 
200 0 6 0 0 6 0 0 2 0 0 2 0 
3800 0 5 0 0 6 0 06 0 0 2 0 
450 0 5 0 0 6 0 0 8 0 0 2 0 
600 0 5 0 0 5 0 011 0 02 0 
800 0 5 0 0 5 0 015 0 0 2 0 
1,000 0 5 0 0 5 0 1 2 0 0 2 0 
1,500 0 5 0 0 5 0 110 0 0 5 0 
2,000 0 5 0 05 0 2 0 0 0 5 0 
38,000 0 5 0 0 5 0 210 0 0 5 0 
4,000 0 5 0 0 5 0 3.0 0 0 5 0 
5,000 05 0 0 5 0 8 2 6 07 6 
6,000 0 5 0 0 5 0 3 5 0 07 6 
7,000 0 5 0 0 5 0 3 7 6 076 
8,000 0 5 0 0 5 0 310 0 07 6 
9,000 06 0 0 5 0 812 6 0 7 6 
10,000 0 6 0 0 5 0 316 0 07 6 
12,000 0 6 0 05 0 317 6 0 7 6 
14,000 0 5 0 0 5 0 40 0 07 6 
16,000 05 0 0 5 0 43 9 07 6 
18,000 0 5 0 0 5 0 47 6 07 6 
20,000 05 0 0 6 0 411 3 07 6 
25,000 0 6 0 0 5 0 416 3 07 6 
80,000 0 5 0 05 0 6 2 6 07 6 
35,000 0 6 0 0 5 0 5 8 9 07 6 
40,000 0 5 0 05 0 518 3 07 6 
45,000 0 5 0 0 56 0 6 7 6 07 6 
50,000 06 0 0 6 0 617 0 07 6 

Xx2 
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Pe 


Non-contentious 
Business, 


Avprnpix.—II. Fres or 1874. 


Fees of Probates—conimnued. 


een, | ners | eee cemeranr” | ¢rnchiiyatahtetehST eae air 











fed} &$8ad4| £44! Sad, 
60,000 050; 0560] 768] 076 
70,000 0501/0560] 860] 076 
80,000 050/050} 9839! 110 
90,000 050/050/]/1026] 110 
100,000 060/ 050/113/ 110 
120,000 050! 050/]1109/)/ 110 
140,000 060!) 050]296)/]110 
160,000 050) 0501/1383 !/ 110 
180,000 050/05601/470)] 110 
200,000 050] 0501/1569 /)] 110 
250,000 050] 050/]%646/] 110 
300,000 050/060] 1813 / 110 
350,000 050] 0650/2183} 110 
400,000 050/ 050/] 21139! 110 
500,000 050/ 060/296] 110 


For every additional 100,000/., or any fractional part of 100,000/., under 
which the effects are sworn, ‘in addition to the above fees, 1. 16. 3d. 
In addition to the above, for all sccond and subsequent grants, the same 
fees for looking up aud taking an account of each former representa- 

tion as on similar grants on which no stamp duty is payable. 


For engrossing and collating the will, if three folios of ninety- 
words or under, including parchment... 9... ue ws 

If exceeding three folios, per folio a 

For engrossing and collating a will or codicil for a grant of 
probate or letters of administration with the will annexed, 
when there are pencil-marks in tho will or codicil, or when 
the will or codicil is to be registered fac-simile, in addition 
to any other feo for engrossing and collating the same :— 

If the pencil-marks in the will or codicil, or the part or 
parts thereof to be registered fac-simile, are two folios of 
ninety words in Tangth or under . 01 0 

If exceeding two folios, for every additional folio or part 
of the folio of ninety words oo tees OO 


ao thd 
— mr & 
aca 


Fees on Letters of Administration with Will annexed. 
In addition to the above Fees :— 


For preparing the Bond—if the effects are— £ sd. 
Under 20/. . Ge tp. Oe. oe ser OT.6 
201. and under 1007. sacl, Wet ewe. a ak OO BEG 
1007. and upwards “« «we aso oo sa OO 0 
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On Letters of Administration granted to a Widow of an Non-contesions 
Intestate or to his Children. 


When the personal estate is sworn— 


£ 8, d, 

Not to exceed in value £20 - me » O 2 6 
30 es ee ». O 8 6 

40 a A . 0 4 6 

50 , ane » O 6 6 

60 ie ee » 0 6 6 

70 ~~, ie . 07 6 

80 e% vi . O 8 6 

90 rm - . O 9 6 

100 ee ee .. O10 6 


The above include all fees payable in respect of such grants, for pre- 
paring oath of administrator and bond, preparing affidavit for the inland 
revenue, for letters of administration under seal, for clerks, also for 
administering oath or affirmation to the administrator, attesting execution 
of bond and instructions for and drawing and copying un instrumeut of 
renunciation to be exccuted by tho widow if requirod, 


[Obsolete, see p. 682.] 


On other Grants of Letters of Administration, including 
Letters of Administration de Bonis non or Cessate, 


Upon which Stamp Duty is payable in respect of the personal estate of 
the intestate. 





Effects Preparing Oath Preparing Letters of 
sworn not to | of Administrator Affidavit for the | Administration Clerks, 


exceed and Bond. | Inland Revenue.| under Seal. 
£ £8. d. £8. dad. £a. dad, £8. d. 
5 0 4 0 0 2 6 0 10 — 
20 04 0 0 2 6 01 0 010 
50 0 7 6 0 3 0 010 020 
100 0 8 6 05 0 010 02 0 
Effects sworn 
under 
200 010 0 0 5 0 03 0 02 0 
300 010 0 0 5 0 08 0 02 0 
450 010 0 0 5 0 011 0 02 0 
600 010 0 0 5 0 015 0 0 2 0 
800 010 0 0 6 0 12 0 02 0 
1,000 010 O 0 5 0 110 0 0 5 0 
1,600 010 0 05 0 265 0 0 5 0 
2,000 010 0 0 56 0 3 0 0 0 5 0 
3,000 010 0 0 5 0 31 9 0 7 6 
4,000 010 0 0 5 0 3 3 9 0 7 6 
§,000 010 0 05 0 3 7 6 07 6 
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Non-contentious Grants of Letters of Administration—continued. 
Business. 





aring Oath | Preparing | Letters of 
Paice Papeete dures Affidavit for the | Administration Clerks. 





and Bond. {Inland Revenue.| under Seal 
£ $8 a. $s a £3 a £ 8s d, 
6,000 010 0 0 6 0 311 3 07 6 
7,000 010 0 0 5 0 315 0 07 6 
8,000 010 0 0 5 0 318 9 0 7 6 
9,000 010 0 0 5 0 4 2 6 07 6 
10,000 010 0 06 0 4 6 3 07 6 
12,000 010 0 0 5 0 410 0 07 6 
14,000 010 0 05 0 413 9 0 7 6 
16,000 010 0 0 6 0 419 6 0 7 6 
18,000 010 0 0 6 0 6 6 0 07 6 
20,000 010 0 0 5 0 510 9 07 6 
24,000 010 0 0 5 0 518 3 07 6 
30,000 010 0 0 5 0 6 7 6 07 6 
33,000 010 0 0 6 0 617 0 0 7 6 
40,000 010 0 0 6 0 710 9 0 7 6 
45,000 010 0 05 0 8 5 0 07 6 
50,000 010 0 0 5 0 818 9 07 6 
60,000 010 0 0 5 0 913 3 0 7 6 
70,000 010 0 0 5 0 11 1 3 07 6 
80,000 010 0 0 5 0 12 9 6 1 1 0 
90,000 010 0 0 5 0 1317 6 11 0 
100,000 010 0 0 5 0 15 5 9 110 
120,000 010 0 0 5 0 1619 9 1 1 0 
140,000 010 0 05 0 17 8 0 1 1 0 
160,000 010 0 0 5 0 18 16 3 1 1 0 
180,000 010 0 05 0 20 4 0 110 
200,000 010 0 0 56 0 21 12 6 11 0 
250,000 010 0 056 0 23 0 38 1 1 0 
300,000 010 0 0 6 0 24 3 9 110 
350,000 010 0 0 5 0 25 7 3 1 1 0 
400,000 010 0 0 6 0 2610 6 1 1 0 
500,000 010 0 0 5 0 27:14 0 11 0 
600,000 010 0 0 5 0 30 10 0 1 1 0 
700,000 010 0 0 6 0 32 7 9 1 1 0 
800,000 010 0 06 0 3413 9 1 1 0 
900,000 010 0 0 5 0 37,—(«d‘#é 11 0 
1,000,000 010 0 0 5 0 39: «8 G 11 0 


For overy additional 100,000/., or any fractional part of 100,000/., under 
which the effects are sworn, in addition to the above fees, 2/. 7s. 


In addition to the above, for all second and subsequent grants, the same 
fees for coking up and {aking an account of each former representation 
as (n similar grants on which no stamp duty is payable. 


PRINCIPAL REGISTRY. 679 


On Double or Cessate Probates on which no Stamp Duty is Non-oontentious 
payable. = 








Looking up Affidavit for} Double or 
If the Effects Oath of Inland 


ave awornl and taking an Cessate Clerks 
account of euch : 

under | former Grant, | Executor. “Oton. aude Seal. 

Fs fad) fad) £8 4d) £80) £ & da, 
5 0 2 6 026); 02 6] 01 0 _ 
20 0 2 6 026) 02 6; 010; 010 
100 0 5 0 0560; 05 0}; 01 0/ 0 2 0 
200 05 0 066; 0 5 0} 0 8 0] 0 2 0 
300 050 );06 6! 05 0) 076) 020 
450 05 0 0 6 6 | 056 0) 012 0; 0 2 0 
600 0 5 0 066, 05 0/ 012 6; 0 2 0 
800 0 5 0 06 6; 0 5 0} 012 6; 0 2 0 
1,000 05 0 066) 05 0; 012 6; 0 2 0 
1,500 05 0 06 6; 0 6 0; 012 6; 0 5 0 
2,000 0 5 0 06 6{| 0 4 0; 012 G] 0 5 0 
3,000 0 6 0 06 6; 0 6 0} 012 6G] 0 4 O 
4,000 05 0 066) 0 6 0} 012 6] 0 6 O 
5,000 0560) 0 6 6; 0 5 0] 012 6! 07 6 
Above 

5,000 The foes to bo taken are the same as above, except the feo 


for clerks, which, if the cffects are of the value of 
70,0007. or upwards, is 17, 1s. 


eaten 





On Exemplification of Probate or Letters of Administration, 
with or without Will annoxed. 


£ 8 d. 

Looking up the grant of probate and original will, or grant of 
administration .. ar ae se ae Soe OOD 
Exemplification under scal, in addition to the 3/. stamp » 016 0 
Clerks... 95. eee tener 2 


On Duplicate and Triplicate Probates or Letters of Adminis- 


tration, with or without Will annexed, &c. : 


£ & 
Looking up the will., 6. ee es ee ne ee 0S 
Duplicate or triplicate probate or letters of administration, with 
or without the will annexed, or probate of codicil to will 
already proved, or letters of administration (with same an- 
nexed) if the personal estate is sworn under 40/., or any 
smaller sum, the same fees as on the original grant. 
If the personal estate is of the value of 450/. and upwards, : 1 : 


Clerks ee ees oe oe eo ee ae a ee 


oo o> 
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Ron scutentioud On Letters of Administration, with or without Will annexed, 


Fee for oath 
altered to 1s. 62. 
in 1877. 


de Bonis non or Cessate, on which no Stamp Duty is 
payable. 


Ifthe | Looking up | Oath ofthe | Affidavit [De Bonis or Cessate 
Effects | andtakingan | Admini- | forInland | Administration Clerks 
are sworn {Account of each; strator and | Revenue | under Seal and 


under | former Grant. Bond. Office. | Duty-paid Stamp. 
£ £3da| 48 d.| & 8% d. £38d {£8 a, 
5 0 2 6 02 6; 0 2 6 0 1 0 —_ 
20 02 6 040) 0 2 6 01 0 010 
50 0 3 6 060! 0 3 0 0 1 6 02 0 
100 0 6 0 076; 0 5 0 0 3 0 02 0 
200 0 6 0 010 0; 0 5 0 0 4 6 0 2 0 
300 0 6 0 010 0; 0 5 0 012 0 0 2 0 
450 0 6 0 010 0; 0 6 0 012 6 02 0 
600 0 5 0 010 0} 0 5 0 012 6 0 2 0 


If the effects are 6007. and upwards, the same fees as above, except the 
fee for clerks, which is 6s. 





Instructions, Drawing, Copying, &c. 








£ 8. 
Instructions for every oath, affidavit, instrument or document, 
other than the oaths and affidavits and instruments of renun- 
ciation included in the foregoing fees .. .. «. =» O 5 0 
Drawing same, at por folio of 72 words ., 010 
Copies of any documents prepared in the department for per- 
sonal applications, not included in the eee fees, at per 
folio of 72 words .. 00 6 
Instructions for special or limited probates, or letters of ad- 
ministration (with or without will annexed) » 0 6 0 
Attendances on settling oaths for special or limited granta » 010 0 
All other fees to be taken the same as for ordinary grants. 
Perusing, &c. 
Perusing and settling oaths, affidavits, and other instruments 
and documenta not drawn in the department for personal 
applications, if six folios of 72 words or under »» «eo O 1 6 
exceeding six folios, at per folio of 72 words .. 00 38 
Perusing and abstracting deeds, or other instruments when 
necessary, at per folio of 72 words 6, wen 0B 
Oaths, &c. 
Administering oaths, or taking affirmations, other than those 
included in the foregoing fees, each deponent,. .. «.. 0 1 0 
Marking each exhibit a ee ne Me ee 


Principal REGISTRY. 


Bonds. 


Attesting execution of bond, other than the bond of a widow or 
children of an intestate included in former fees : 

If not completed on one occasion, for each subsequent 

attestation .. er < oe as vs re 


On giving additional security, in addition to the above fees and 
the fees for preparing new bond :— 
For looking up original or any formerbond ..  ., 


681 
Non-contentious 
Business. 
£3. ad, 
01 6 


01 0 


05 0 
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AMENDED TABLE OF FEES 


To be taken in the Principal Registry of the Court of 
Probate 


IN NON-CONTENTIOUS BUSINESS. 


By virtue and in pursuance of the provisions of the statutes 
20 & 21 Victoria, chapter 77, and 21 & 22 Victoria, chapter 95, 
I, the Right Honorable Sir James Hannen, Knight, Judge of the 
Court of Probate, with the concurrence of the Right Honorable 
Hugh MacCalmont Lord Cairns, Lord High Chancellor of Great 
‘Britain, and of the Right Honorable Sir Alerander James 
Edmund Cockburn, Baronet, Lord Chief Justice of the Court of 
Queen's Bench, and with the approval of the Commissioners of 
her Majesty’ s Treasur y, do hereby fix the annexed amended Tables 
of Fees to be taken on and after the 26th day of July, 1875, by 
the officers of the Court of Probate in the Principal Registry and 
in the District Registries thereof. 

(Signed) James Hannen, 

Approved, 

(Signed) Carrns, C. 
A, li. Cocksury. 





On letters of administration granted to a widow of an intestate, or to 
one or morc of his children, or to one or more of the children of an intestate 
widow, on personal application at the Principal Registry, other than letters 
of administration granted in pursuance of the provisions of the act of 
36 & 37 Vict. c. 52, as extended by the act of 38 & 39 Vict. c. 27, in lieu 
of all fees herctofore authorized to be taken when the personal estate is 
sworn— 


£ 8. a. 

Not to exceed in value £20 ., . 0 5 0 
30. , ix » 09 6 0 

40 ,, oe » O77 0 

50 .. 0 8 0 

60... PP » O09 0 

70... a » 010 0 

80 ., ii » O11 0 

90 .., ar » O12 0 

100 013 0 


The above include the fees sayéble for taking ‘natpaneicns for, and 
drawing aud copying an instrument of renunciation to be executed by the 
widow of an intestate if required, and all other feas payable in respect of 
such grants. 


OrvER AS TO SuPREME Court F zxzs. 


ORDER AS TO SUPREME COURT FEES. 


I, the Right Honourable Farrer, Baron Herschell, Lord 
High Chancellor of Great Britain, by and with the consent of 
the undersigned judges of the Supreme Court and with the 
concurrence of tho Lords Commissioners of Her Majesty's 
Treasury, do hereby, in pursuance and execution of the 
powers given to me by tho Supreme Court of Judicature Act, 
1875, and: all other powers and authorities enabling me in 
this behalf, order and direct in manner following :— 


(1.) Tho fees hereunder written are fixed and appointed to 
be taken in the principal probate rogistry in respect of appli- 
cations under the Colonial Probates Act, 1892, in addition to 
any fees payable under tho existing table of fees in non- 
contentious business. 

For affixing the seal of the court to any grant of s. d. 
probate or letters of administration, with or without 
will annexed, or copy thereof, in order to its becom- 
ing in force for property in England, such feo as 
would be payable in respect of a grant originally 
made in lingland for property equal in amount to 
the property in Ingland which is to bo affected by 
tho probate or other instrument to which the seal 
of the court is to bo affixed. 

For the registrar’s fiat “3 Bi i 

If the application to seal under the above-men- 
tioned act be made through the personal application 
department, the additional fees payable when a 
grant is extracted through that department, inclu- 
sive of the ad valorem fee for probate or letters of 
administration under seal, are to be taken. 

(2.) The existing fee for affixing the seal of the 
court to an Irish grant is hereby amended as 
follows :— 

On and after the 1st of February, 1893, for affix- 
ing the seal of the court to any grant of probate 
or letters of administration, with or without will 
annexed, or to any exemplification of probate or 
letters of administration with or without will an- 
nexed, under seal of the Court of Probate in Ireland 
in order to its becoming in force for property in 
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Non-contentions © England,—such fee as would be payable in respect 

bale of a grant originally made in England for property 
equal in amount to the property in England which 
is to be affected by the probate or other instrument 
to which the seal of the court is to be affixed, except 
as under :— 

When the property in England amounts toor s, d. 
exceeds 300/. in value, and is shown to have been 
included in the property in respect of which a fee 
was paid in ireland oe ee ee 





12 6 


HERSCHELL, C. 
Coteripaz, 0.J. 

F. H. Jeuns, P. 

J. GoRELL BARNES, J. 


12th December, 1892. 


We certify that this order is made with concurrence of the 
Commissioners of Her Majesty’s Treasury. 


Tomas KE. Exxis, 
W. A. McAgruvr. 


DIRECTIONS FOR DESCRIBING TESTATORS, BTC, 


APPENDIX III. 
——$— 


DIRECTIONS 


For describing Testators or Intestates and Parties applying 
for Probate and Administration. 


As a general rule the signature of a testator is to be adopted 
as his name, although it differ from the name written in the 
heading of the will. 

In case of a variation between the name of the testator in 
the heading of the will, and the name signed at the foot or 
end of it, if the former is the more correct of the two, the 
testator should be described by the name signed, the word 
“otherwise” followed by the name given to him in the will 
being added. 

If the testator’s name is wrongly spelt in the will, and the 
will is signed by his initials or by a mark, he should be 
described by his correct name, the word “‘otherwise” followed 
by the name written in the will being added. 

If the testator is described in the will as the “eldor,” but 
has not so subscribed, such description is not to be inserted. 

If the testator is described in the will as the ‘“ younger,” 
but does not so subscribe, he should, notwithstanding, be 
described as the ‘‘ younger,” or “‘ heretofore the younger,” as 
the case may be. 

The testator’s place of residence, stated in the will or 
codicil, must form part of his description, and any previous 
or subsequent residence may be added, provided that not 
more than three places of residence be inserted. 

When there is one executor or executrix only named in the 
will, he or she should be described as the ‘‘sole executor” or 
the ‘sole executrix.” 

When there are more executors than one, if they are all 
females, they are to be described as ‘‘the executrixes.” If 
they are all males, or partly males and partly females, they 
are to be described as “ the executors.” 

If the name of an executor or executrix is misspelt in the 
will, the words “‘in the will writton” should be added to his 
or her correct name, and if the two names be identical in 
sound, no proof of identity is required. _ 

If an executor be wrongly described in the will as “the 
elder,” or “the younger,” or by @ wrong christian name, an 
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affidavit is required in proof of the identity of the person in- 
tended, whether he be the executor applying for the grant, or 
an executor to whom power is to be reserved. 

Whenever it appears by the will that an executor or exe- 
cutrix is related to the testator as father, mother, grandfather, 
grandmother, son, daughter, grandson, granddaughter, brother, 
sister, uncle, aunt, great uncle, great aunt, nephew, niece, great 
nephew, great niece, he or she is to be so described. 

Occasionally even greater particularity is used. If a testator 
describe an executor as ‘‘his nephew A., son of his brother 
B.,” that executor must designate himself such in the oath. 

Persons applying for administration are to be described in 
the oath as follows :— 


A husband as ‘the lawful husband.” 


A wife..,... “the lawful widow and relict.” 

A father ..., ‘‘the natural and lawful father and next 
of kin.” 

A mother ,. “the natural and lawful mother and only 
next of kin.” 

A child .... “the natural and lawful and only child, 


and only next of kin,” or “one of 
the natural and lawful children and 
next of kin.” 

A brother .. ‘the natural and lawful brother.” 

A sister .... “the natural and lawful sister.” 

If there be no parents living, the 
brother or sister is further to bo 
described as ‘‘one of the next of 
kin,” or the “only next of kin.” 

An uncle..,. ‘‘the lawful _ and “ one of the” 
or 

An aunt .... ‘the lawful aunt.” “onlynextof kin,” 

A nephew .. ‘the lawful nephew,” | and ‘one of the” 
or 

Anicce .... ‘the lawful niece.” ) “onlynextof kin.” 

If a brother or sister have survived 
the decoased, and the nephew or 
niece, being the child of a brother or 
sister of the intestate, who died in his 
lifetime, apply for administration, he 
or she is to be described as ‘‘one of 
the persons entitled in distribution to 
the personal estate and effects of the 
deceased.” It should be shown in 
the oath when his parent died. 

A grandparent, grandchild, cousin, &., is to be described 
as “lawful” and “one of the next of 
kin,” or “only next of kin.” 


FurtHer MEMORANDA. 
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This particularity of description is not used in all cases, Exceptions, 


though the grantee be as near in kindred as any of those 

before designated; e.g., an executor being the testator’s 

great grandfather is not required to be so described in the 

oath. Persons further removed in relationship than those 
just mentioned, ¢.g., cousins of any degree, are also not to 
e 80 described. 


A FEW FURTHER MEMORANDA. 


The practitioner must be careful to insort the ¢rue place of 
residence (even if only temporary) of every deponent to the 
“oath” or affidavits. A clud will not suffice, unless it be the 
actual residence. 

Where there is more than one codicil, mention the number 
in the “ oath.” : 

If the executor (or rather, the person claiming to be the 
persona designata) be described by a wrong christian name in 
the will, a strong affidavit will be required, deposing to facts 
which warrant tho recognition of the person claiming to be 
executor. 

Note that when power is reserved to an executor, and in all 
cases of temporary or other grants which may cease, a copy 
of the account of the personal estate annoxed to the inland 
revenue affidavit must be brought in. No filing fee. This 
copy is not required in cases where an inventory or declara- 
tion of the estate is filed. 

In cases of special and limited grants, and of grants de 
bonis non, applied for at the principal registry, the practitioner 
can submit the oath in draft to the clerk of the seat in order 
to its being “settled,” a 2s. 6d. fee (stamp) or more, accord- 
ing to length, being charged. 
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APPENDIX IY. 
——~— 
STAMP DUTIES payable on obtaining Grants of Probate and 


Administration. 


ESTATE DUTY 
(Finance Acts, 1894, 1896), 
Payable on real and personal property, and when the death occurred 
after lst August, 1894. 








| Rate 
‘Where the Principal Value of the Estate ons Where the Principal Value of the Estate 
cent. 





£ £ £ £ 
Iixceeds 100 and docs not excced 500 1 | Exceeds 75,000 and does not exceed 100.000 
Lhd 500 $3 ” 1, 0 2 se 100,000 99 y) 150,000 
> 1,000 *9 99 10,000 3 ” 150,000 > 99 250,000 
» 10,000 ,, ‘3 25,000 | 4 y» 250,000, 500,000 
” 25,000 ‘3 ” 60,000 43 7 500,000 sy ” 1,€00,000 
” 50,030 ” ” 76,000 ' 5 ” 1,000,000 2 = = = = ™ 


In estimating the value of the estate for duty, debts and funeral expenses may bo 
deducted. 

In determining the rate and amount of duty, fractions of 100/. in excess of 100/. are 
excluded; except that where the net estate exceeds 100/. and does not exceed 200/. a 
fixed duty of 1/. is payable. 

Interest at three per cont. is charged on the duty from the date of death until pay- 
ment of the duty; or where the duty is payable by instalments, from the date at which 
the first instalment becomes due. 

SMALL ESTATES. 
(Section 16, Finance Act, 1894.) 


Where the gross value of the real and personal estate on which estate duty is payable 
on the death of the deceased, exclusive of property settled otherwise than by the will of 
the deceased, exceeds 1007. but does not exceed 309/., the fixed duty of 30s. may be paid, 
or if the estate exceeds 300/. and does not exceed 500/., the fixed duty of 50s. may be 
paid. Interest on theso duties is only charged when the duty is not paid within twelve 
months of the death. 


PROBATE DUTY 
(Customs and Inland Revenue Act, 1881), 
Payable on personal estate only, and when the death occurred 
on or before Ist August, 1894. 
‘Where the estate exceeds a and does not exceed 6500/., 12. for each 501, or fraction of 50/ 


” ” ” ” ’ ty £6. DS. gy 502. 


501. "9 
” ” 1,000/, os = a 7 a Bi. »  100l, 9 1007. 
If the deceased died domiciled in the United Kingdom, debts due to persons in the 
United Kingdom and funeral expenses may be deducted in estimating the value of the 


tate for duty. 
= : SMALL ESTATES. 
(Section 33.) 


Where the gross value of the personal estate, wherever situate, of a person dying on 
or after lst June, 1881, and before 2nd August, 1894, does not exceed 300/., the fixed 
probate duty of 30s. (if such estate exceeds 100/.) may be paid. 


Note.—For exemption from duty in the case of property of common seamen, marines, 
or soldiers who are slain or die in her Majesty's service, see p. 256. 


APPENDIX Y, 


——— 


FORMS 
USED IN COMMON FORM BUSINESS. 


The present Forms of Inland Revenue Afidavits are of such 
length and so numerous that it has been found impossible to 
give specimens as in previous editions. In place, therefore, 
of Forms Nos. 1 and 2 of the late edition, the following 
particulars of the various Inland Revenue A fidavits now in 
use ah given under the oficial reference letter and number 
of each. 

For convenience, the numbers of the other forms in the book 
remain the same as tn the last edition. 


Forms or Intanp Revenue AFFIDAVIT FOR UsE— 


Where the Deceased died after the 1st August, 
1894, 


Form A—I. 


To be used in all cases where Forms A—4, B—1, A—5, 
Y—1, or Z—1 are inapplicable. 


Foru A—4, 

To be used where the onty property passing is porsonal 
estate in the United Kingdom under the decoased’s will or 
intestacy: except where tho grant is applied for under Sec- 
tion 16, Finance Act, 1894, in which case Form B—1 should 
be used. 


Foru B—I. 


To be used where the gross real and personal estate, 
exclusive of property settled otherwise than by the will of 
YY 
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the deceased, does not exceed 500/., and it is not intended to 
claim any deductions on account of debts or funeral expenses. 

This form is to be used in all cases where the grant is 
applied for under section 16, Finance Act, 1894. 


Form A—6. . 


To be used for de bonis non or other subsequent grants, 
except where the estate was not within the operation of the 
former grant, in which case the appropriate form of affidavit 
as for an original grant should be used. 


Foru Y—1, 


To be used where the deceased died domiciled abroad, and 
no property situate in the United Kingdom passed at his 
death, but a grant is required in respect of property which 
has since been or is about to be transmitted to this country, 


Form Z—1, 


To be used where no property chargeable with estate due 
passed on the death of the deceased, and the grant is in 
respect to property of which the deceased was trustee only. 


Where the Deceased died on or before 1st August, 
1894. 


Form A. 


To be used in all cases where Forms B, Y, or Z are not 
applicable. 


Form B. 


To be used (a) where the gross personal estate does not 
exceed 1007. in value; (b) where the decegsed died on or 
after the Ist June, 1881, and the whole of his personal estate, 
wherever situate, and without deducting debts or funeral 
expenses, does not exceed the value of 300/., and the stam 
duty of 30s. is.to be impressed. . 
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Form Y, 


To be used where the deceased left no personal estate in 
this country, and the property to be dealt with was at the 
time of the death situated abroad, and has since or is about 
to be transmitted to this country. 


Form J, 


To be used where the deceased was a trustee only of the 
personal estate to be dealt with by the grant. 


Applications for Forms Y—1, Z—1, Y, and Z must be 
made direct to the Controller of the Legacy and Succession 
Duty Office, Somerset House, London. 

Form A—5 may be obtained from any collector of inland 
revenue, or from the Controller of the Legacy and Succession 
Duty Office, Somorset House. 

The other forms may be had at any postal money order 
office outside the metropolitan postal district, or from any 
collector of inland revenue, or from the Controller, Legacy 
and Succession Duty Office, Somerset House. 


No. 8.—Affidavit of attesting Witness in proof of the due 
Execution of a Will or Codicil dated after 31st December, 
1837, 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) Tho Principal Probate Registry. 
In the goods of A. B. deceased. 
I, C. D., of in the county of make oath [o7, solemnly, 


sincerely and truly affirm and declare], that I am ono of the subscribing 
witnesses to the last will and testament [or cqdicil, as the case may be], of 
the said A. B., of in the county of deceased, the said will 
[or codicil] being now hereunto annexed, bearing date , and that 
the said testator exccuted the said will [or codicil] on the day of the date 
thereof by signing his name at the foot or end thereof as the samo now 
appears thereon, in the presence of me and of the other subscribed 
witness thereto, both of us being present at the same time, and we there- 
upon attested and subscribed the said will [or codicil] in the presence of 
the said testator. 


Sworn at on the 
day of (Signed) C. D. 
18 , before me, 


vvQ 
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No. 4.—Affidavit of Execution where a Will is signed in the 
Attestation or Testimonium Clause. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D. of in the county of make oath and say, that I am 
one of the subscribing witnesses to the last will and testament of A. B. 
0 deceased, the said will being now hereunto annexed, bearing 
date and being subscribed by the said testator in the attestation [or 
testimonium | clause thereof. 

And I further make oath and say, that the said testator executed the 
said will on the day of the date thereof by signing his name in the 
attestation [or testimonium] clause thereof [or as the case may be], as the 
same now appears thereon meaning and intending the same for his 
final signature to his will in the presence of me and of the other 
subscribed witness thoreto, both of us being present at the same time, 
and we thereupon attested and subscribed the suid will in the presence of 
the said testator. 


Sworn at on tha 


day of (Bigned) C.D. 
18 , before me, 


No. 5.—Affidavit as to Death of Attesting Witnesses. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


We, C.D., of widow, E. F., of , and H. I., of having 
severally with care and attention inspected the last will and testament of 
the said A. B., of deceased, the said will being now hereunto 
annexed, beginning thus ending thus and being thus sub- 
scribed A. B., and having also observed the names and additions, K. L., 
&c. and M. N., &c., set and subscribed to the said will as witnesses 
attesting the due oxecution thereof, severally make oath and say as 
follows :— 

1, I, the said C. D., for myself say, that I am the lawful widow and 
relict of the said testator, and the sole exccutrix named in his said will. 

9. I, the said C. D., further say, that I have made inquiries and have 
caused inquiries to be made respecting the cxecution of the said will, and 
by means of such inquiries I have asccrtained that no person or persons 
was or were present at tho execution of the said will, save and except the 
said testator and the said K. L. and M. N. 

3. 1, the said E. F., for myself say, that I knew and was well ac- 
quainted with the said A. B., who died on the day of 18 , 
at for many years before and down to the time of his death, and 
that during such period I have frequently seen him write and subscribe 
his name to writings, and I have thereby become well acquainted with 
his mannor and character of handwriting and subscription, and I say, 
that I verily and in my conscience believe the names A. B. subscribed to 
the said will as aforesaid to be of the true and proper handwriting and 
subscription of the said A. B., deceased. 

4, I, the said E. F., for myself say, that I knew and was well ac- 
quainted with the said K. L., whose name appears subscribed to the said 
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will as one of the attesting witnesses thereto, for years before and 
down to the time of his death, and that the said K. L. died on or about 
the day of 18. 

5. I, the said E. F., further say, that during the period of my ac- 
quaintance with the said K. L. I frequently saw him write, and also 
subscribe his name to writings, whereby I have become well acquainted 
with his manner and character of handwriting and subscription; and I 
further say, that I verily and in my conscienco believe that the letter, 
name, figures, and words, K. L., &c., before recited, and now appearing 
set and subscribed to the suid will as ono of the attesting witnesses 
thereto, were and are of the proper handwriting and subscription of the 
said K. L. 

G. I, the said H. I., for myself say, that I am a cousin of the said 
M.N., whose namo appears set aud subscribed to the said will as the 
other witness thereto, and that the said M. N. died on or about the 
day of Le 3 

7 And I, the said H. I., further say, that I havo frequently scen the 
said M.N. write and subscribo his name to writings, whereby I havo 
become well acquainted with his manner and character of handwriting, 
and subscription ; aud I further say, that I verily and in my conscicnce 
believe that the names and words M.N., &c., before recited, and now 
appearing sct and subscribed to the said will as one of the attesting 
witnesses thereto, were and are of the proper handwriting and subscrip- 
tion of the said M. N, 


Sworn by the said at (Signed) C.D. 
this day of 18, E. F, 
before me, H. I, 





No. 6.—Affidavit as to Absenco of Attesting Witnesses. 


In the High Court of Justice, Probate, Divorco and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., spinster, deceased. 


We, C. D., of in the county of and E. F., of in the 
county of jointly and severally mako oath and say as follows :— 

1. We have with care and attention inspected the last will and testa- 
ment of the said A. B., of in the county of spinster, deccased, 
tho said will being now hereunto annexed, beginning thus ending 
thus and being thus subscribed A. B., and have also observed the 
names and additions G. H. and I. K. set and subscribed to the said will 
as witnesses attesting the duc execution thervof. 

9. I, the said E. ¥., further say that I knew and was well acquainted 
with the said testatrix, who died on the day of 18, at 
for many years before and down to the time of her death, and that during 
such period I have frequently seen her write and subscribe her name to 
writings, and I have thereby become well acquainted with her manner 
and character of handwriting and subsctiption, and I say that I verily 
and in my conscience belicve the names A. B. subscribed to the suid will 
as aforesaid to be of tho truco and proper handwriting and subscription of 
the said A, B. deceased. 

3. I, the said C. D., for myself say, that I am the sole executor named 
in the said will, and that I have made inquiries and have caused inquiries 
to be made respecting the execution of the said will, and by means of 
such inquiries 1 have dsccrtained that no person or persons was or were 
present at the execution of the said will, save and except the said testatrix 
and the said G. H. and I. K, 
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4, I, the said E. F., for myself say, that I am the uncle of the said 
I. K., whose name appears set and subscribed to the said will as one of 
the attesting witnesses thereto, and that the said I. K. in the month of 

18 , left this country for some part or place abroad unknown to 
this deponent, and has not since been heard of. 

5. I, the said E. F., for myself further say, that I have frequently 
seen the said I. K. write and subscribe his name to writings, whereby I 
have become well acquainted with his manner and character of hand- 
writing and subscription; and I further say, that I verily and in my 
conscience believe that the names I. K. before recited, and now appearing 
set and subscribed to tho said will, as one of the attesting witnesses 
thereto, were and are of the true and proper handwriting and subscription 
of the said I. K. 

6. and 7. [Repeat as to the other attesting witness. | 


Sworn by the said C, D. and 
E.F.,at this day 
of 18 , before me, 


bo 
wo 





No. 7.—Affidavit of Handwriting. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
( 


Probate.) The Principal Probate Registry. 

In the goods of A. B., doccased. 
Affidavit of I, C. D., of in the county of make oath, that I knew and was 
Handwriting, well acquainted with A. B., of in the county of deceased, who 
died on the day of at for many years before and down 


to the time of his death, and that during such pcriod I have frequently 
seen him write and also subscribe his namo to writings, whereby I have 
become well acquainted with his manner and character of handwriting 
and subscription, and having now with care and attention perused and 
inspected the paper writing hereunto annexed, purporting to be and con- 
tain the last will and testament of tho said deceased, bearing date 
beginning thus ending thus and being subscribed thus “A. B.”’ 
[or as the case may be], I further make oath, that I verily and in my con- 
science believe the wholo body, series and contents of the said will, 
together with the names ‘‘ A. B.”’ subscribed thereto as aforesaid [or as 
the case may be), to be of the true and proper handwriting and subscrip- 
tion of the said A. B., deceased. 


Sworn at 
on the day of 


Signed) C. D. 
18 , before me, Pee 


No. 8.—Affidavit of Plight and Condition and Finding. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 

In the goods of A. B., deceased. 
Affidavit of I, C. D., of in the county of make oath that I am the sole 
Plight and Con- executor named in the paper writing now hereunto annexed, purporting 
uae to be and contain the last will and testament of A. B., of in the 


county of deceased, whodiedonthe dayof at the said 
will bearing date the day of and having viewed and perused 
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the said will and particularly observed [here recite the various obliterationa, 
interlineations, erasures, and alterations (if any), or describe the plight and 
condition of the will, or any other matters requiring to be accounted for, and 
set forth the finding of the will in its present state, and, if possible, trace the 
will from the possession of the deceased in his lifetine up to the time of making 
the affidavit} I the deponent lastly make oath that the same is now in all 
respects in the same state, plight, and condition as when found [or as the 
ease may be] by me as aforesaid. 


Sworn at : 
on the day of Signed) ©. D. 
18 , before me, coe 





No. 9.—Affidavit of Search (a). 


In the Eee Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Rogistry. 


I, C. D., of in the county of make oath that I am the solo 
executor named in the paper writing hereunto annexed, purporting to be 
and contain the last will and testament of A. B., of deceased, who 
died on the day of in the year 18 at the said will 
beginning thus, ‘ )” ending thus, ‘‘In witness wheroof I have 
hereunto sot my hand this day of in the year of our Lord 18 ” 
[or as the case may bc], and boing thus subscribed, ‘‘ A.B.” And re- 
ferring particularly to the fact that the blank spaces originally left in 
the said will for the insertion of the day and month of the date thereof 
have uever been supplicd [or that the said will is without dato, or as the 
ease may be], I further make oath that I have mado inquiry of FE. F., 
the solicitor of the said deceased, and that I have also made diligent and 
careful search in all places where he the said deceased usually kept his 
papers of moment and concern, and in his depositorics, in order to 
ascertain whether he had or had not left any other will, but that I have 
been unable to discover any such will, And I lastly make oath that I 
verily believe the said deceased died without having left any will, codicil, 
or testamentary paper whatever, other than the said will hereinbefore 
referred to by me. 


Sworn at 
on the day of (Signed) ©, D. 
18 , before me, 





No. 10.—Affidavit of Justification of Sureties. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
We, C. D., of and E. F., of jointly and severally make 


oath, that we are the proposed sureties on behalf of G. H., the intended 
administrator of the personal estate of the said A. B., of 


ee en CL OLS 


(a) This form of affidavit is to be used when neither the subscribed 
witnesses nor any other person can depose to the precise time of the 
execution of the will. This and the two preceding forms are statutory. 
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deceased, in the penal sum of pounds, for his faithful adminis- 
tration of the said personal estate of the said deceased ; and I, the said 
C. D. for myself further make oath that I am, after payment of all 
my just debts, well and truly worth in real and personal estate the sum 
of * and I, the said E. ¥., for myself further make oath that I am, 
after payment of all my just debts, well and truly worth in real and 


personal estate the sum of* pounds. 
Sworn by the said C. D. 
and H. F. at on the (Signed) OC. D. 
day of 18 , EK. F. 
before me, 


No. 11.—Affidavit as to a Testator’s Knowledge of the Contents 
of his Will. 


In the ne Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say that I am one of the subscribing 
witnesses to the last will and testament of the said A. B., of 
deceased, the said will being now hereunto annexed, bearing date the 

duy of 18. 

1, And I further mako oath and say, that the said testator duly exe- 
cuted his said will on the day of the date thereof by signing his name* at 
the foot or end thereof, as tho same now appears thereon, in the presence 
of me the said C. D. and of E. F. the other subscribed witness thereto, 
both of us being present at the same timo, and we thereupon attested and 
subscribed the said will in the presence of the said testator. 

2. And I further make oath, that previously to tho execution of the 
said will by the said testator, the same was read over to him by me [or 
by E. F. in my presence, ov by himself in my presence], and he the said 
deceased at such time seemed thoroughly to understand the same [or had 
full knowledge of the contents thereof’. 


Sworn at 
on the day of (Signed) CC, D. 
18 , before me, 


[N.B.—Provided that the attestation clause to will ts sufficient it ts not abso- 
lutely necessary that an attesting witness should make this affidavit. 
That of an independent witness will be accepted. | 


No. 12.—Affidavit verifying Alterations in a Will (made by a 
Subscribed Witness). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
Probate The Principal Probate Registry. 


In the goods of A. B., deceased. 
I, C. D., of make oath and say, that I am one of the attesting 
witnesses to the last will and testament of the said A. B., of 


deceased, the said will being now hereunto annexed and bearing date the 
day of j8 and having particularly observed the words 
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interlined between the and lines of the sheet of the said 
will, make oath and say as follows :— 

1. That the said testator exccuted the said will on the day of the date 
thereof by signing his name at the foot or end thereof as the same now 
appears thereon, in the presence of me the said C. D. and of E. F. the 
other subscribed witness thereto, both of us being present at the same 
timo, and we thereupon attested and subscribed the said will in the pre- 
sence of the said testator. 

2. And I further make oath and say, that the said recited interlineation 
was written and made in the said will previously to the execution thereof. 

Sworn at } 

this day of (Signed) C.D. 
18 , before me, 


No. 18.—Affidavit verifying Alterations in a Will (made by 
any other Person). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that I was the writer of the last Affidavit verify 
will and testament of the said A. B., of deceased (the same being ing Arn eae 
now hereunto annexed), bearing date the day of 18 and by ae Oe 
referring to the said will and to an erasure appearing at the beginning of Person), 
the lino of the page or side thereof, immediately before the 
name and to an interlineation of the word between the 
and lines of tho said page, I further make oath and say that the said 
erasure and intcrlineation were made by me in the said will in manner and 
form as the same now appear previously to the execution of the said will. 

Sworn at 

the day of (Signed) C.D. 
18 , beforo me, 


No. 14.—Affidavit as to Foreign Law. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of [an advocate or other person conversant with the laws Affidavit as to 


of the country, or in Scotland, a writer to the Signet], make oath and say as Foreign Law. 
follows :— 

1. I am conversant with the laws and constitutions of the kingdom 
of 


9. I have referred to the last will and testament of the said A. B., 
of deceased, bearing date the day of 18 , and now 
hereunto annexed, and I say that the said will is made in conformity 
with and is valid by the aforesaid laws and constitutions. 


(Signed) C.D, 
18 , before me, j : 
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No. 15.—Affidavit as to British Status of Testator. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 

I, 0. D., of make oath and say as follows :— 

That I am the (sole) executor named in the last will and testament of 
the said A. B. of , deceased, now hereunto annexed, bearing date 
the day of 18 . (If made by some one other than an exe- 
cutor, vary the foregoing to meet the case.) 

That the said will was made at ; 

That the said A, B. was a British subject, and born of English parents 
at , and that his domicil of origin was English. 

Sworn at 

on the day of (Signed) C.D. 
18 , before me, 


No. 16.—Affidavit as to Domicile. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that I knew and was well 
acquainted with the said A. B., of in the kingdom of 


deceased, who died on the day of at : 

And I further say, that the said decoased was at the time of his death 
domiciled in the said kingdom of . [A clause should be added 
showing the grounds on which the assertion is made. | 


Sworn by the said C. D. at 
on tho day of 18 , (Signed) 0. D. 
before me, 


[No. 17.—Affidavit as to sufficiency of Scotch Copy Will 
(being an Extract from Books of Council and Session) 
which Will has not been confirmed. 


(Usual heading.) 
In the goods of A. B., deceased. 


I, C. D., of (an advocate, &c., or W. 8.) make oath and say, that 
I am conversant with the laws and constitutions of Scotland, that I have 
referred to the will of A. B., of deceased, registered in the books 
of council and session for , and of which will an extract is now 
hereunto annexed, and I say that the said will is made in conformity 
with and is valid by the aforesaid laws and constitutions, and I say that 
the official extract fharounts annexed is by the said laws and constitutions 
equivalent in all respects to the original, and is received in all courts in 
Scotland as making faith in judgment equally with the original, and 
that confirmation is granted by the Commissary court of Scotland on 
production of such extract. 

Sworn, &.] 
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No. 18.—Affidavit of Debt to lead Citation. 
In the ai Court of Justice, Probate, Divorce and Admiralty Division. 


robate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, ©. D., of make oath and say, that the said A. B., of Affidavit of 
deceased, died on the day of , 18 , at intestate, @ Debt. 


bachelor, without parent, brother or sister, uncle or aunt, nephew or 
niece, cousin german, or any other knowr. relation whatever. 

_And I further make oath and say, that the said deceased was at the 
time of his death justly and truly indebted to me in the sum of 
pounds of lawful moncy of Great Britain for work and labour done, 
materials found and goods sold and delivered between tho day of 

and the day of by me to the said deceased in my busi- 
ness of a [or in any other way], and that no part of such sum has 
been since received by me or by auy person on my behalf, but that the 
whole thercof still remains justly due and owing to me, and I hold no 
security whatever for the same or any part thereof (a). 
And J further make oath and say, that the estate and effects of the 
said deceased consists of, &c. [state amount and particulars], 
Sworn at 
this day of (Signed) C.D. 
18 , before me, 





No. 19.—Affidavit as to tho Insertion of Advertisements for 


Next of Kin. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, E. Ff, of , solicitor, make oath and say, that I am tho solicitor Affidavit as to 
of C. D., the party applying for Ictters of administration of tho personal re teehileapely 
estate of tho said A. B., of deceased : for Next of Kin. 

And I further make oath and say, that, acting on behalf of the said 
C. D., I caused an advertisement requesting the relatives (if any) of the 


said deceased to apply to me, to be inserted once in the London morning 


newspaper called the to wit, on the day of and 
once in the London morning newspaper called the to wit, on 
the day of and once in the London evening newspaper called 


the to wit, on the day of (as by roferenco to the 
said nowspapers hereunto annexed marked respectivoly No. 1, No. 2, and 
No. 3, will more fully appear), but that no application whatever has been 
made to me this deponent in consequence of or in answer to the said 
advertisement, nor have I been able to obtain any information respecting 
the relatives (if any) of the said deceased. 


Sworn at 
this day of | (Signed) EF, 
18 , before me, 


eA TC A TOE 


(a) The date of debt must be shown: see Aitkin v. Ford, 3 Hagg. E. R. 
p. 194, and Rawlinson v. Burnell and others, 8 Swabey & Tristram, p. 479. 
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No. 20.—Affidavit as to the Insertion of Advertisements for 
the Recovery of a Lost Will. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :~ 
Affidavit as to 1. I am the solicitor of E. F., the sole executrix named in the last will 
yi cirri of and testament of the above-named A. B., of deceased, and the 
ments : noe 
for the Recovery Party applying for probate of a copy of the said will. 
of a lost Will. 2. On the day of 18 ,I caused to be inserted in the London 
morning journal called the ‘‘ Times’? an advertisement in the words and 
figures following, to wit :— 


In the High Court of Justice, The Principal Probate Rogistry. 
Probate Division. A. B., deceased. 


A. B., of innkeeper, duly exocuted his will on the day of 
18 [the day of its date], in the presence of C. D., of 

solicitor, and Ih, F. of the testator’s medical attendant. By 
this will the testator gave his personal estate to his wife C. B., and 
devised his real estate to her for life, and afterwards to his children. 
He appointed his wife sole executrix. He died on the day of 

18 . A few months after his death a true copy of the will 
was made from the original, but the latter cannot now be found. 
Whoever will bring tho original will or give such information as may 
lead to its discovery, to Mr. C. D., of solicitor, will be rewarded. 

8. The said journal is now hereunto annexed marked A. [and so on with 
the two other newspapers). 

4, No application has been made to me, this deponent, in consequence 
of or in answer to the said advertisements, nor have I been able to obtain 
any information respecting the original will therein referred to. 

Sworn at 

on the day of (Signed) C.D. 
18 , before me, 





No, 21.—Affidavit in Proof of Lunacy. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probatce.) The Principal Probate Registry. 
In the goods of A. B., deccased. 
Affidavit in We, C.D., of — surgeon, and E.F., of — [nurse at a lunatic asylum), 


Proofof Lunacy. make oath and say respectively as follows :— 
1, And I, the said C. D., for myself make oath, that for the space of 
years now last past I have attended in my professional capacity 
E. B. (who is, as I am informed and believe, the natural and lawful 
father of the said A. B., of deceased), tho said K. B. being a patient 
under the care of my fellow deponent the said E. F., at the asylum or 
house for the reception of lunatics at aforesaid, and that the said 
E. B. hath been for many years, and now is, a lunatic, and totally in- 
capable of managing himself or his affairs, or of doing any act whatever 
requiring thought, judgment, or reflection, and id not likely soon to 
‘recover the use of his mental faculties. 
2. And I, the said HK. F., for myself make oath, that I am a nurse at 
the said lunatic asylum or house for the reception of lunatics where the 
said E. B, is now confined, and that the said E. B. hath been for 
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years last past confined thereat, and has been under my care as & person 
of unsound mind, and that he is # lunatic and totally incapable of 
managing himself or his affairs, 


siti at this Sent 

ay of 18 ,b Signed . D. 

the said C. D. and E. F. pened) E. FE. 
before me, 


No. 22.—Affidavit of Relict to lead a joint Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceascd. 


I, 0. D., of widow, make oath and say as follows, to wit :— Affidavit of 

1. That the said A. B., of dseasod, diod on the day of ear to lead & 
18 , at intestate, leaving me, this deponent, his lawful : 
widow and relict, and E. F., G. H., and I. K. his natural and lawful and 
only children. 

2. That I have been advised that by law and tho practice of this Divi- 
sion, I, this deponent, as the lawful widow and rclict of the said deceased, 
am entitled primarily und by preference to have the letters of administra- 
tion of the personal estate of the said doceused granted to myself alone, 
but I am, notwithstanding the same, conscnting and desirous that the said 
E. F., who is the cldest son of myself and the said deceased, be joined 
Hs in the letters of administration of the personal estate of the said 

eceased. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 


No. 23.—Affidavit to lead a joint Grant of Administration to 
Guardians (next of kin and stranger) of Minors. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say as follows :— Affidavit to leat 
1. That A. B., of deceased, died on the day of Re Peery 
at , a widower and intestate, leaving him surviving B. D., spinster, yinors, 
and W. D., hie natural and lawful and only children and only next of 
kin, who are both now in thcir minority, to wit, the said B. D., of the age 
of years only, and the said W. D., of the age of years only. 
That thore is no testamentary or other lawful guardian of the said minors. 
9. The said B. D. and W. D. have in and by an instrument in writing 
under their respective hands, bearing date the day of 18 , 
duly elected or chosen me this deponent their lawful grandfather and 
next of kin and X. Y. of to be their curators or guardians for the 
purpose of obtaining letters of administration of all and singular the per- 
sonal estate of the said deceased, to be granted to us for the use and 
benefit of the said B. D. and W. D., and until one of them shall attain 


the age of twenty-one years. 
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3. I have been advised that by law and the practice of this Division, as 
the lawful grandfather and next of kin of the said minors duly elected by 
them, I am entitled primarily and by preference ta have the letters of 
administration of the personal estate of the said deceased for the use and 
benefit of the said minors granted to myself alone; but I am notwith- 
standing desirous and consenting that the said X. Y., who was a friend 
of the said deceased, be joined with me in the letters of administration of 
the personal estate of the said deceased. 

4. For the space of years past I have been in an infirm state of 
health and unable to transact business. The said X. Y. is a merchant 
carrying on business at . He is thoroughly conversant with general 
business, and is also well acquainted with the affairs of the said deceased, 
having been a friend of his; and I verily believe that it will be for the 
benefit and advantage of the estate of the said deceased and of the said 
ee if the said X. Y. be joined with me in the said letters of adminis- 

ation. 


Sworn at 
on the day of (Signed) C.D. 
18 , before me, 


No, 24.—Affidavit to lead Registrar’s Order assigning Guar- 
dians (next of kin and stranger) to Infants for the purpose 
of taking a joint Grant of Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— 

1. That A. B., of deceased, died on the day of 
18 at a widower and intestate, leaving him surviving W. T. and 
J.§8., his natural and lawful and only children and only next of kin, who 
are both now in their infancy, to wit, the said W. T. of the age of five 
years and upwards, and the said J. 8. of the age of four years and 
upwards, but respectively under the age of seven years, and who there- 
fore, as I am advised, are by law incapable of acting in their own names 
and of electing a guardian to act on their part and behalf. That there is 
no testamentary or other lawful guardian of the said infants. 

2. I am the lawful paternal unclo and next of kin of the said infants, 
and I am ready and willing to undertake the guardianship of the said 
infants for the purpose of taking letters of administration of the personal 
estate of the said A. B., deceased, jointly with T. K. hereinafter men- 
tioned, for the use and benefit of the said infants, and until one of them 
shall attain the age of twenty-one years. 

3. I have been advised that by law and the practice of this Division, as 
the lawful paternal uncle and next of kin of the said infants, I am entitled 

rimarily and by preference to be assigued guardian to the said minors 
for the purpose of taking letters of administration of the personal estate 
of the said deceased for the use and benefit of the said infants alone ; 
but I am notwithstanding desirous and consenting that T. K. of 
be joined with me in the letters of administration of the personal estate 
of the said deceased. 

4. Iam upwards of eighty years of age, and in infirm health. The 
said T. K. is of the age of thirty-five years only. The said T. K. isa 

by profession, and was a friend of the said deceased and acquainted 
with his affairs, and I verily believe that it will be for the benefit and 


Common Form Business. 703 


advantage of the estate of the said deceased, and of the said infants, if 
the said T. K. be joined with me in the said letters of administration. 


Sworn fe 
on the day of Signed) 0. D. 
18 , before me, eee 


No. 25.—Affidavit to lead Inland Revenue Commissioners’ 
Certificate as to Stamp Duty. 


In the executorship of A. B., deceased. 


I, C. D., of make oath and say, that probate of the will of the Affidavit to lead 
said A. B., of deceased, who died on the day of 18 Commissioners’ 
was granted to this deponent by the High Court of Justice in Ireland robe 
(Probate and Matrimonial Division) on the day of 18 as ia 
the sole executor named in the said will: 

And this deponent further saith, that the estate of the said deceased 
in England and Ireland for or in respect of which the said probate was i 
granted were then sworn to bo under the value of £ and stamp 
duty of £ was accordingly paid in respect to the said probate : 

And this deponent further saith, that it is necessary that the said 
probate should be sealed with the seal of the High Court of Justice in 
England, under and by virtue of the ninety-fifth section of the twentieth 
and twenty-first Victoria, chapter seventy-nine : 

And this deponent further saith, that the schedule hereunto annexed, 
marked No. 1, doth contain a true and perfect inventory, account and 
valuation of the personal estate and effects whereof the said deceased died 
possessed in England, and that the schedule also hereunder annexed, and 
marked No. 2, doth contain a true and perfect inventory, account and 
valuation of the personal estate and effects whereof the said deceased 
died possessed in Ireland, and for which respectively the said probate 
was granted in Ireland, exclusive of what the deceased may have been 
possessed of or entitled to as a trustee for any other person or persons 
and not bencficially, and that the said deceased was not possessed of or 
entitled to any leasehold estate or estates for years, whether absolute or 
determinable on a life or lives: 

And this deponent further saith, that the said deceased was not pos- 
sessed of or entitled to any other personal estate and effects whatsoever, 
save the personal estate and effects mentioned and referred to in the 
said. schedules hereunto annexed, and marked respectively No. 1 and 


No. 2: 

And this deponent further saith, that it is his intention to apply to the 
High Court of Justice in England to reseal the said probate in respect 
only of the personal estate and effects mentioned and referred to in the 
said schedule hereunto annexed, marked No. 1, and not for the purpose 
of covering any other property or cffects whatsoever : 

All which is submitted to tho Commissioners of Inland Revenue by 
this deponent, who prays that they will grant him a certificate that the 
said probate is already duly stamped. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 
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No. 1. 
Four shares in the Peninsular and Oriental Steam Navigation S$ 8. 4. 
Company ee ee to ee ee ae 6 
Dividends due thereon ,, + i Ma os oe 
(Signed by deponent and commissioner.) $ 
No. 2. 


Value of one-third of the household goods of her late husband & 3s. d. 
asappears by hisschedule ., 1, «se ee os 

Value of one-third plate .. ee eS eee és 

Cash lodged at Ulster Bank, Downpatrick, to the credit of 


deceased i a os 7 ve ne v0 
Interest due thereon, &c., &. ., ee i 4 ‘4 
(Signed by deponent and commissioner.) £ 





No. 26.—Affidavit to obtain Registrar’s Certificate of sufficient 
Security having been given. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate:) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— 

1. Letters of administration of the personal estate of the said A. B., 
of deceased, who died on the day of 18 were granted 
to me this deponent as the lawful widow and relict of the said deceased 
by this Division on tho day of 18. 

2. The estate of the said deccased in England and Ireland, for or in 
respect of which the said letters of administration were granted, was 
sworn to be under tho value of £ ‘ 

8. The schedule hereunto annexed, marked No. 1, doth contain a true 
and perfect inventory, account and valuation of the personal estate 
whereof the said deceased died possessed in England, and the schedule 
also hereunto annexed, and marked No. 2, doth contain a true and perfect 
inventory, account, and valuation of the personal estate whereof tho said 
deccased died possessed in Ireland, and for which respectively the said 
letters of administration were granted by this Division. 

4, The said deceased was not possessed of or entitled to any other per- 
sonal estate whatsvever, save and except tho personal cstate mentioned 
and referred to in the aforesaid schedules. 

5. It is my intention to apply to the High Court of Justice in Ircland 
to reseal the said letters of administration in respect only of the personal 
estate of the said deceased mentioned and referred to in the aforesaid 
schedule No. 2, and not for tho purpose of covering any other property 
or effects whatsoever. 

6. This is submitted to the registrars df this Division, and I pray that 
they will grant me a certificate that bond has been given to the Right 
Honorable the President of this Division, in a sum sufficient to cover the 
property in Ireland as well as in England. 


Sworn at ; 
this day of (Signed) C.D. 
18 , before me, 


* 


No. 1 and No. 2. 
(Similar schedules to those appended to the preceding affidavit. ] 
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No. 26a.—Affidavit to lead Certificate as to Irish Property 
being covered by Bond already given. 


[ Usual Heading. | 


I, ©. D., of make oath and say, that letters of administration Affidavit to lead 
(with will annexed) (?) of the personal ostate of A. B., of deceased, gant ant 0 
who died on at were granted to me ut the Registry of being sovere 
the Probate Division of this Court on the . That the gross valuo 
of the personal estate of the said deceased, for or in respoct of which the 
said letters of administration (with the will annexed) were granted, 
exclusive of what tho deceased was possessed. of or entitled to as a trustee 
for any other person, and not beneficially (but including all such personal 
estate as the said deceased, under any authority enabling him to dispose 
of as he might think fit, has disposed of by his said will), and without 
deducting anything on account of the debts due and owing from the 
deceased, was sworn to amount to £ and no more. That the 
whole of the personal estate in England did not exceed in value the sum 
of £ ; but tho said deceased was at the time of his death also pos- 
sessed of or entitled to certain personal estate in Ireland, amounting in 
value to the sum of £ mentioned and set forth in the schedule here- 
unto annexed, but that the whole of the personal estate of the said 
deceased, including the personal estate both in England and Ircland, did 
not at tho date of the said letters of administration (with the will annexed) 
exceed in value the sum of £ . 

Sworn, &c. 
(Schedule as in case No. 25.) 





No. 26b.—Certificate of Registrar as to sufficient Security 
having been given to cover Irish Property. 


In the High Court of Justice, &o., &c. 
In the goods of A. B., deceased. 


I, the undersigned, Registrar of the Principal Probate Registry of the Certificate of 
High Court of Justice in England, do hereby certify that Ictters of Registrar. 
administration ( ) of the personal estate of of deceased, 
were granted at tho said registry on the day of to i 
And I further certify that bond has beon given to the Prosident of the 
Probate, Divorce, and Admiralty Division of the High Court of Justice 
in England in the sum of £ , the same being sufficient in amount 
to cover the personal estate of the said deceased in Ireland as well as in 
England. 


Dated tho ‘ Registrar. 


No. 27.—Affidavit to lead Alteration in Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) Tho Principal Probate Registry. 
In the goods of John Davies, deceased. 

I, C. D., of make oath and say, that on the day of Affidavit to lead 
18 , letters of administration of the personal estato of the said John a in 
Davies, of deceased, were granted by the High Court of Justice 
to me this deponent, the natural and lawful and next of kin of 
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the said deceased, ‘but the said deceased's surname was in the said letters: 
of administration erroneously written and spelt ‘Davis’? instead of 
‘6 Davies,” 

2. That the true and proper surname of the said deceased was ‘‘Davies”’ 
and not ‘‘ Davis,’”’ and the same was so as aforesaid written and spelt 
** Davis ” entirely through error and by mistake. re 

3. That I am desirous that the said letters of administration may be 
altered by substituting for the said surnamo “Davis” now appearing 
therein the surname ‘‘ Davies’’ as the true and proper surname of the 
said deceased. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 


No. 28.—Affidavit to lead Citation to accept or refuse 
Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say, that A. B., of . deceased, 
died on the day of 18 at intestate, without child or 
parent, leaving E. F. his lawful widow and relict him surviving : 

And I further make oath and say, that the said E. F. has not taken 
upon her as yet the letters of administration of the personal estate of the 
said deceased : 

And I further make oath and say, that I am the natural and lawful 
brother and one of the next of kin of the said deceased, and am desirous 
of obtaining letters of administration of the personal estate of the said 
deceased. 

And I further make oath and say, that the personal estate left by the 
said deccased consists of [state the nature and amount of the property (u) |. 


Sworn at 
this day of ; (Signed) ©. D. 
18 , before me, 


No, 29.—Affidavit to lead Citation to exhibit an Inventory. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D. (wife of W. D.), of make oath and say as follows :— 

1. The said A. B., of deceased, died on the day of 
18 at intestate, leaving him surviving M. B. his lawful widow 
and relict, and L. S. (wife of 8.), me this deponent, and T. B. spinster, 
his natural and lawful and only children, and only next of kin, respec- 
tively, the only persons entitled in distribution to his personal estate. 

2. On the day of 18 letters of administration of all and 
singular the personal estate of the said deceased were granted by autho- 


eee 


(a) See Briggs v. Roope, L, J. R. (N.8.), vol. 20, p. 96. 
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rity of this Division at the registry thereof to the said M. B., the 
lawful widow and relict of the said deceased. 

3. The said M. B, has sworn the personal estate of the said deceased 
under the sum of £ but I verily believe the same to be considerably 
less than the true amount and value thereof. 

4. Part of tho said estate consists of stock and growing crops, which 
should be forthwith valued and appraised before the same are removed or 
sold, in order that the true value thereof as assets belonging to the said 
estate may be satisfactorily ascertained. 

5. Under tho circumstances mentioned in the preceding paragraphs of 
this affidavit, and upon other grounds, I am desirous of obtaining from 
this Division a citation calling upon the said M. B. to exhibit upon 
and by virtue of her corporal oath a truc and perfect inventory of all and 
singular the personal estate of the said deceased. 


Sworn at 
on tho day of (Signed) 0. D. 
18 , before me, 





No. 30.—Affidavit to lead Citation where the Party to be 
cited resides Abroad. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry, 
In the goods of A. B., deceascd. 
I, C. D., of make oath and say as follows :— Affidavit to lead 
1. The said A. B., of deceased, dicd on the day of ietnaeibtag 
18 at aforesaid, intestate, without child or father, leaving E. F. cited resvdcs 
his lawful widow and relict him surviving. Abroad, 


2. The said E. F. now resides in tho Island of Barbadoes and has no 
agent or attorney authorized to act for her in this country («). 

8. The said IE. F. has not taken upon her as yet the letters of adminis- 
tration of the personal estate of tho said deceased. 

4, IT am the natural and lawful mother and only next of kin of the said 
deceased. 

5. The personal estate of the said deceased consists of, &c. (b). 


Sworn at : 
this day of (Signed) ©. D. 
18 , before me, 





No. 31.—Affidavit to load Citation for Limited Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, Ann Houghton, of widow, and James Houghton, of the same ae he lead 
place, make oath and say respectively as follows :— Limited Grant. 
1, In and by an indenture, bearing date the day of 18 , 





- (a) See Evans v. Burrell, L. J. R.(N.8.), vol. 28, p. 83, and vol. 4, p, 188, 
Swa. & Trist.; Aitkin v. Ford, 3 Hagg. E. R. p. 194, and in note. 
(b) See note (a), p. 706. 
Z22 
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and made between &c., certain moneys of and belonging to me, this- 
deponent, then Ann Smith, in the said indenture particularly mentioned 
and described, were in considoration of the marriage then intended to be 
had and solemnized between her, the said Ann Smith, and James Houghton, 
in the said indenture mentioned, assigned and transferred to the said A. B. 
and C. D., their executors, administrators and assigns, to hold the same 
upon trust, that they, the said A. B, and C, D., or the survivors of them, 
or their exccutors, or udministrators of such survivors, should invest the 
same upon Government or real security, and pay the intcrest and dividends 
thorcof to me, the said Ann Smith, during my life, and after my decease 
for all and every the children und child of the said Ann Smith and James 
Houghton, and if only one child then for such one child only, the prin- 
cipal tu be vested in the said children or child on their or his or her 
attaining the age of twenty-one years. 

2. The said intended marriage was shortly afterwards duly had and 
solemnized between mo, this deponent, then Ann Smith, spinster, and the 
said James Houghton, and there is issuo of the said marriage onc child 
only, to wit, I the said James Houghton. 

3. I, the deponent, James Houghton, have attained the age of twenty- 
one years. 

4, The said James Houghton, the father, dicd on the day of 

18. 

5. The said A. B. and C.D., the trustecs aforesaid, lent and invested a 
sum of £1,000, part of tho said trust moneys, upon a mortgage of certain 
copyhold premises, situate at in the county of and belonging 
to . 
i The said sum of £1,000 still remains so lent and invested as afore- 
said. 

7. The said A. B. and C. D. are both now dead. 

8. The said A. B. survived his co-trustee the said C. D. 

9. The said A. B. was of aud died on tho day of 18 , 
a widower and intestate, leaving HK. F. his natural and lawful son and 
only next of kin, and the sole person entitled to his personal estate him 
surviving, who resides at : 

10. Letters of administration of the personal estate of the said A. B. 
deceased have not yet been taken out by the said KE. F., or by any other 
person. 

11. We, these deponents, are respectively the only persons boncficially 
interested in and entitled to the said sum of £1,000 so lent and invested 
as aforesaid, and in and to the interest and dividends due and to grow due 
thereon, to wit, I the said Ann Houghton to the interest and dividends 
thereof for and during my life, and I, the said James Houghton, the son 
to the principal after tho decease of deponent, the said Aun Houghton, 
but the same cannot be duly administered under and according to the 
trusts of the said indenture until in respect thereof a legal personal repre- 
sentation of tho said A. B., deceased, shall have been constituted by the 
authority of the High Court of Justice. 

12. We, these deponents, are desirous of obtaining letters of udminis- 
tration of the personal estate of the said A. B., deceased, limited so far 
only as concerns all the right, title and interest of him, the said A. B., in 
and to the aforesaid sum of £1,000 so lont and invested as aforesaid, 
and all interest and dividends now due and to grow due thereon, but no 
further or otherwise, to be granted to a person to be nominated by us for 


that purpose. ‘ 
Sworn by the said Ann Houghton 
and James Houghton, at Sioned A. Hovaxton. 
this day of , 18 (Signed) J. Hovexton. 


before me, 
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No, 82.~—Affidavit to lead Subpoona to bring in Script. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— Affidavit to lead 
1, The said A. B., of deceased, diced on the day of Subpwna to 
18 , at having made and duly executed his last will and testament, "8 i Script. 
bearing dato the day of 18 , and therein appointed me, this 
deponent, solo executor and universal legatec. 
2. The said original will was immediately after tho execution thereof 
handed by the said deccased to E. F., of his solicitor, and the same 
has ever since remained and now is in the possession, within the power 
or under the control of the said HK. F., who declines to deliver it up to me, 
this deponent. 
Sworn at 
this day of (Signed) , D, 
18 , before me, 





No. 38.—Affidavit to lead Subpcena to bring in Script. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
Tn the goods of A. B., deceased. 
I, C. D., of in the county of make oath and say, that the Affidavit tolead 
paid A. B., of deceased, dicd on the day of 18  , Subpoena to 
at , having made and duly executed his last will and testament, a wieetine 
bearing date the day of 18 and thereof appointed E. F. and jn Common 
G. H. executors, and me, this deponent, residuary legatee : Form, ’ 


And I further make oath and say, that the said will is now in the pos- 
scesion, within the power or under the control of the said K. F. and G. H. 
or oue of them, and that they, the said E. ¥. and G. H., have neglected 
or declined 10 prove the said will or renounce the execution thereof, and 
I, this deponent, am desirous that the said will should be brought into the 
registry of this Division in order that I may prove the same or othcrwise 
act as L may be advised: 

And 1 further make cath and say, that the said E. F’. resides at 
and that the said G. H. resides at . 

Sworn at 

on the day of (Signed) C.D, 
18 , before me, 





No. 34.—Affidavit to lead Revocation of Grant by Consent. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— Affidavit to lead 
1, The said A. B., who was of died on the day of Revooation of 
18 , at intestate, a widower, without child or parent, brother or Sone 
sister, uncle or aunt, nephew or niece. 
. 2. L verily believed (until I had, as hereinafter deposed, ascertained to 


710; Appenp1x.—Y. Forms. | 


the contrary) that the said deceased left behind him no cousin german or 
cousin german once removed, and being one of the lawful second cousins 
of the said deceased I applied to this Division for, and on tho 

day of 18 , I obtained therefrom, letters of administration of all 
and singular the personal estate of the said deceased, and which were 
granted to me in my character of second cousin on the suggestion that 
I was ono of the next of kin of the said deceased. 

8. Since the date last mentioned I have caused inquirios to bo made and 
advertisements to be inserted in the public newspapors for and respecting 
the relations of the said deceased, and I have thereby ascertaincd that 
E. F., of is the lawful cousin german and next of kin of the said 
deceased. 

4, I am therefore desirous that the lettors of administration herctofore 
granted to me shall be revoked and declared null and void by this 
Division, and I have instructed G. H., of my solicitor, to pray and 
procure the said letters of administration to be revoked, declared null and 
void, and cancelled accordingly. 

Sworn at 

this day of (Signed) C.D. 
18 , beforo me, 


No. 85.—Affidavit of Service of Citation. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 
Between A. B., Plaintiff, 
and 
C. D., Defendant. 


In the goods of G. H., deceased. 


Affidavitof Rer- I, E. F., of make oath and say :— 

vice of Citation. J, That I did on the day of duly serve the above-named 
C. D. with a true copy of a citation issued out of this Division in the 
above-named suit, and now hereunto annexed marked A., by delivering 


to and leaving the same with him at an] at the same time, at his 
desire and request, I showed him tho original thereof. 
Sworn at 
this day of (Signed) LF. 


18 , before me, 


No. 36.—Affidavit of Service of Warning and of Search and 
Non-Appearance. 


In the High Court of Justice, Probate, Divorec and Admiralty Division. 
(Probate. ) Theo Principal Probate Registry. 


In tho goods of A. B., deceased. 


Affidavit of Rcer- I, C. D., of clerk to of solicitor, make oath, that on the 

A c best day of 18 , I duly served Messrs. of with a true 

and Non-Ap- Copy of the warning now hereunto annoxed marked A., by delivering to 

pearance, and leaving the same copy with a clerk of the said Mesérs, at their 
office aforesaid [or leaving the samo at their office aforesaid ]. 

2. That I did on tho day of 18 , duly and carefully scarch 

the book kept in the principal probate registry of this Division for onter | 


ing appearances from the said day of [day of service] to the 


Common Form Business. 


present day inclusive, to ascertain whether or not any appearance to tho 
said warning had boen entered, and I say that no appearance to the said 


warning has boen entered either by or on behalf of any person or persons 
Wwhomsoever. 


Sworn at 


this day of Signed C. D. 
18 , before me, is a 


No. 87.—Affidavit of Search and Non-Appearance to Citation. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) 
Between A. B., Plaintiff, 
d 


an 
C. D., Defendant. 
In the goods of E. F., deceased. 


I, G.H., clerk to L. M., of solicitor for the above-named plaintiff, 
make oath and say as follows :— 

1, On the day of 18 , the said L. M. extracted a citation 
in the above-named suit, 

2. On the day of » 18 , I duly and carefully searched the 
book kept in the principal probate registry of this Division for the entry 
of appeurances in matters and actions from the said  dayof 18 , 
to the present dey (the day of instant), to ascertain whether 
or not uny appearance to the said citation had been entcred cither by or 
on behalf of the above-named defendant, and I say that no appearance 
to the said citation has becn entered either by or on behalf of the above- 
named defendant. 


Sworn at 
this day of (Signed) G.H. 
18 , before me, j 


No, 38.—Affidavit to lead Registrar’s Order for Guardian of 
Infant taking Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deccased. 


I, C. D., of make oath and say as follows :— 
1, The said A. B., of died at aforesaid on the day of 
18 intestate, a widower, leaving KE. F. his natural and lawful 
and only child, who is now an infant of the age of six ycars and upwards, 
but under the age of seven years, and who, thercfore, as I am advised, is 
by law incapable of acting in his own name, and of electing a guardian 
to act on his part and avert ee ao testamentary or other 
lawfully appointed guardian of the said infant. 
ae | atthe lawful grandfather and only [or one of the] next of kin of 
the said infant, and I am ready and willing to undertake the guardian- 
ship of the said infant for the purpose of taking letters of administration 
of the porsonal estate of the said A. B., deceased, for the use and benefit 
of the said infant until he shall attain the age of twenty-one years. 
Sworn at ; 
this day of (Signed) ¢. D, 
18, before me, 
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No. 39.—Affidavit to lead Registrar’s Order for Guardian of 
Infant renouncing. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 


I, C. D., of in the county of make oath and say, that 
A.B. of deceased, died on the day of 18 at a 
widower, and intestato, leaving him surviving E. F. and G. H. his 
natural and Jawful and only children, and only next of kin, who are now 
in their infancy, to wit, the said EH. F., of the age of years and 
upwards, and the said G. II., of the age of years and upwards, but 
respectively under the age of seven years, and who therefore, as I am 
advised, are by law incapable of acting in their own names or of electing 
a guardian to act on their part and behalf. That there is no testamen- 
tary or other lawfully appointed guardian of the said infants. 

And I further make oath and say, that I am the lawful grandmother 
and only [or one of the] next of kin of tho said infants, and am ready and 
willing to undertake the guardianship of the said infants, for the purpose 
of renouncing on their part and behalf all their right, title and intcrest to 
and in the letters of administration of the personal ostate of the said A. B., 
deceased, 

Sworn at 

this day of (Signed) 0. D, 
18 , before me, 


No. 40,—Affidavit for increasing the Amount of an Estate, 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deccased. 
I, 0. D., of make oath and say, that in the month of 18 


lettcrs of administration of the personal estate of the said A. B., late of 
deceased, were granted to me the said C. D., as tho natural and 
lawful and next of kin of the said deceased by the authority of this 
Division (as by the records thereof appears); and that the said personal 
estate was then sworn to be of the value of £ ‘ 
And I further make oath and say, that it has since been discovered 
that the personal estate of the said deceascd exceeds the said sum of £ 
and is of the value of £ 
Sworn at 
this day of (Signed) C.D. 
18 , before mo, 


No. 41.—Oath—Limited Administration (with Will)—Will 
made under Power and not revoked by subsequent Mar- 
riage (1 Vict. c. 26, 8. 18). 


In the High Court of Justice, Probate, Divorce and ‘Admiralty Division 
(Probate. ) The Principal Probate Registry. 
In the goods of G. B. R., deceased. 


I, J. H. B., formerly J. HH. 8., spinster, of widow, the relict of 
the said deceased, make oath and say that G. B. R., of died on 


Common Form Business. 


at having made and executed a will dated the day 
of 1885, whereby, in exercise of certain powers and authorities 
vested in him by the will of his mother, E. R., widow, deceased, dated 
the day of , and proved in the Principal Probate Registry of 
the said High Court on the day of 1881, he gave and be- 
queathed all such personal estate over which at tho time of his decease 
he should have power of appointment to J. H. R., in his will described 
as J. H.S., and by his said will he appointed me, the said J. H. R., 
sole executrix. 

That the said G. B. R., on the day of , 1888, intermarried 
with me, the said J. H. R., whereby the suid will was revoked except so 
far as it was made in exercise of the said power. 

That by an order made on the day of 1890, by the Honour- 
able , one of the justices of the said Tligh Court, it was ordered 
that Ictters of administration (with the said will annexed) of the personal 
estate of the said (. B. R., deceased, be granted to me, the deponent, 
under the limitations hereinafter mentioned. That I believe the paper 
writing hereto aunexed to contain the true and original last will and 
testament of the said G. B. BR. dated as aforesaid. That I am tho relict 
of the said deceased, and the appointee named in his said will. 

That I will well and faithfully administer the personal estate of the 
said deceased, limited to such personul estate as he the said deccused, by 
virtue of the said will of the said K. R., had a right to appoint or dispose 
of, and has, in and by his said will, appointed or disposed of accordingly, 
but no further or otherwise, That I will exhibit a true and perfect 
inventory of the said personal estate limited as aforesaid, and render a 
just and true account thereof whenever required by law so to do; and 
that tho whole of the said personal estate of the said deceased limited as 


aforesaid amounts in value to the sum of £ and no more, to the best 
of my knowledge, information, and belicf. 
Sworn at ) 
this day of (Signed) J. H.R, 
18, before me, j 


No. 42.—*Affidavit for increasing the Amount of an Estate 
on a Grant de Bonis non. 


In the High Court of Justice, Probate, Divoree and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


J, C. E., of make oath and say, that in the month of 18 
Ictters of administration of the personal cstate of the said A. B., of 
deceased, were granted to C. D. as the lawful widow and relict of the 
said deceased by this Division (as by the records thereof appears), and 
that the said personal estate was then sworn to be of the value of 

ounds : 
: And I further make oath and say, that the said C. D. for some time 
intermeddled in the said personal estate of the raid deceased, but is sinco 
dead, to wit, on the day of 18 , leaving part thercof un- 
administered : 

And I further make oath and say, that it has since been discovered that 





* [Owing to change of practice this Form is virtually obsolete.) 
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the personal estate of the said A. B., deceased, exceeds the said sum of 
pounds, and is of the value of pounds: 

And I further make oath and say, that Iam one of the natural and 
lawful children of tho said A. B., deceased, and am about to apply for 
letters of administration of the personal estate of tho said deceased left 
unadministered as aforesaid to be granted to mo. 


Sworn at 
this day of 18 , (Signed) OC. EH, 
before me, 


No. 43.—*Affidavit for increasing the Amount of an Estate 
on a Cessate Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 


I, E. F., of make oath and say, that in the month of 18 , 
letters of administration of the personal estate of the said A. B., of ; 
widower, deceased, were granted by this Division to C. D. as the lawful 
grandfather and next of kin and curator or guardian duly clected of me, 
the suid i. I’. and G. H., the natural and lawful and only children and 
only next of kin of the said A. B., we being then respectively in our 
minority, for our uso and benefit, and until either of us should attain 
the age of twenty-one yeurs (as by the recurds of the said Division 
appears), and that the said personal estato was then sworn tv be of the 
value of pounds: 

And I further make oath and say, that since the premises, to wit, on 
or about the day of 18 , I this deponent, the said E. F., 
have attained the age of twenty-one years, whereby the said Ictters of 
administration have ceased and expired : 

And I further make oath and say, that since the premises, it has been 
discovered that the personal estate of tho said deceased exceeds the said 
sum of pounds, but is of the value of pounds: 

And I further make oath and say, that I am about to apply for letters 
of administration of the said personal estate of the said deceased to be 
granted to me. 


Sworn at 
this day of (Signed) EF. 
18 , before mo, 


No. 44.—Certificate of further Security. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 
In the goods of A. B., deceased. 


I, the undersigned registrar of the Principal Probate Registry of the 
High Court of Justice, do hereby certify that the gross value of the per- 


[Owing to change of practios this Form is virtually obgolete, | 
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sonal estate of late of , deceased, originally sworn to amount 
to the sum of £ has now been sworn to amount to the sum of 
& , and full security has been given for the increased amount. 
Letters of administration ( ) 
Dated 

were granted at the “ : 

Probate Registry on the ieienet) pclae 

day of ogistrar, 


No. 45.—Affidavit to lead Registrar’s Ordor for Notation of 
Domicile after Probate. 


In the High Court of Justice, Probato, Divorce and Admiralty Division. 
(Probate. ) Tho Principal Probato Registry. 


In the goods of A. B., deceased. 


I, 0. D., of the son of the said deceased, make oath and say, that Affidavit for 


A. B., of , deceased, died on the day of 18, at 
domiciled in that part of the united kingdom called Eneland. 
probate of the will (or, letters of administration of the personal estate) 


of the said deceased was [or were] on tho day of granted to 
me at the registry ot the Probate Division of the said Court, and 


that the personal estate of the suid deccascd which he any way died 
possessed of or entitled to within the united kingdom of Great Britain 
and Ireland, and for or in respect of which the sail probate was (or 
letters of administration were) granted, exclusive of what the said 
deceased may have becn possessed of or entitled to asa trustee for any 
other person or persons, und not beneficially [if the deceased died on or 
after 3rd April, 1860, add, ‘‘but including all such personal estate as 
the said deceased under any authority euabling him to dispose of the 
same, as he might think tit, has disposed of by his said will’’], and 
without deducting anything on account of the debts due and owing 
from the said deceased were altogether of the gross value of pouuds 
to the best of my knowledge, information and belicf: 

And I further make oath and say, that a part of the said personal estate 


cf the svid deceased of the value of pounds was in Hugland, and a 
further part thereof, amounting in value to the sum of pounds, and 


more particularly mentioned and sct forth in the schcdule hereunto 
aunexed, was in Scotland: 

And I further make oath and say, that the said deceased was not at the 
time of his death possessed of or entitled to any personal estate ia Ireland 
[or “that a further part of the said personal estate amounting in value 


to the sum of pounds was in Ireland’’]. 
Sworn at 
on the day of (Signed) C.D. 


18 , before me, 


The Sourpvte referred to. 


[This Form is printed and can be purchased. | 


votution of 


That Domicile, 
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No. 46.—Administration Bond (a) (Intestacy). 


Administration KNOW ALL MEN by these presents, that we, A. B., of , C. D., of 
amy (Intea- , and E. F,, of , aro jointly and severally bound unto the 


Right Honorable Sir Francis Henry Jeune, Knight, the President of 
the Probate, Divorce, and Admiralty Division of her Majesty’s High 
Court of Justice, in the sum of pounds of good and lawful money 
of Great Britain, to be paid to the said Sir Francis Henry Jeune, or 
to the President of the said division for tho time being, for which 
payment well and truly to be made we bind ourselves and every of us 
for the whole, our heirs, executors and administrators, firmly by 
these presents. Sealed with our seals. Dated the day of 

in the year of our Lord, 18 


The condition of this obligation is such, that if the above-named A. B. 
fer K. B., wife of the above-named A. T3.], the [as the case may be] of 
.J., of deceased, who died on the day of and the 
intended administrator of tho personal estate and effects of the said 
*N.B. Ifade deceased,* do, whcn lawfully called on in that behalf, make or cause to 
ibe Le nee be made a truc and perfect inventory of the personal estate and cffects of 
administered by the said deceased,t which have or shall come to hands, possession 
nince de- oF knowledge, or into the hands and possesxion of any other person for 
ceased ” (or as , and tho same so made do exhibit or cause to be exhibited into the 
thecasemay be). principal probate registry of tho Probate, Divorce and Admiralty Division 
+ Or “leftun- of her Majesty’s High Court of Justice, whenever required by law so to 
Penner do, and the same personal estate, and all other the personal estate of the 
said deceased at the time of death, which at any time after shall 
come to the hands or possession of the said ,» or into the hands or 
possession of any other person or persons for , do well and truly 
administer according to law; (that is to say,) do pay the debts which 
did owe at decease, and further do make or cause to be made 
a just and true account of said administration whenever required 
¢ Or “leftun- by Jaw so to do; and all the rest and residuo of the suid personal estatet 
ae do deliver and pay unto such person or persous as shall be entitled thercto, 
under the Act of Parliament, intituled ‘‘ An Act for the better settling of 
Intestates’ Estates ;’? and if it shall hereafter appear that any last will 
and testament was made by the sdid deceased, and the executor or exccu- 
tors, or other persons therein named, do exhibit the same into the said 
Division of the said Court, making request to have it allowed and 
approved accordingly, if the said , being thereunto required, do 
render and deliver the said letters of administration (approbation of such 
testament being first had and made) in the said court, then this obligation 

to be void and of none effect, or olse to remain in full ae and virtue. 

A. B. (L.8. ) 


C.D. (L.8.) 
E. F. (L.8.) 
Signed, sealed and delivered by the within-named A. B., C. D. and 
E. F., in the presence of G. H., A Commissioner for Oaths, 


(a) In regard to non-payment of debts being assignable as a breach of 
this bond, efer. the Court of Probate Act, 1857, s. 81, and the cases 
quoted in The Archbishop of Canterbury v. Lobertson, 3 Tyrwhitt, p. 290 ; 
1 Crompton & Meeson, p. 690; and 3 Law J. (N. 8.) Exch. p. 102. See 
also Edward Bawden, 3 Sw. & Trist. p. 28. 
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No. 47.—Administration Bond (Will). 


Th 


Know ALL men by these presents, that we, A. B., of »C. D., of Administration 
, and E. ¥., of , are jointly and severally bound unto the Bond (Will). 


Right Honorable Sir Francis Henry Jeune, Knight, the President of 
the Probate, Divorce and Admiralty Division of her Majesty’s High 
Court of Justice, in the sum of pounds of good and lawful 
money of Great Britain, to be paid to the said Sir Francis Henry 
Jeune, or to the President of tho said Division for the time being, for 
which payment well and truly to be made we bind ourselves and 
every of us for the whole, our heirs, executors, and administrators, 
firmly by these presents. Scaled with our seals. Dated tho 

day of in the year of our Lord, 18 


The condition of this obligation is such that if the above-named A. B. 
fr K. B., wife of the above-named A. B.], the [as the case may be}, of 
.d., of , deceased, who died on the day of , and tho 
intended administrator with the will annexed of the personal estate of the 
gaid deceased, do, when lawfully called on in that behalf, make or cause 
to be made a true and perfect inventory of the personal estate of the said 
deceased which have or shall come to hands, possession or knowledge, 
and the same so made do exhibit or cause to be exhibited into the prin- 
cipal probate registry of her Majesty’s High Court of Justicc, whenever 
required by law so to do, and the same personal estate do well and truly 
administer (that is to say), do pay the debts of the said deceased which 
did owe at decease, and then the legacies contained in the 
said will annexed to the said letters of administration so to com- 
mitted, as far as personal estate will thereto extend, and the law 
charge , and further do make or cause to be made a just and true 
account of , said administration when shall be thereunto law- 
fully required, and all the rest and residue of the said personal estate 
shall deliver aud pay unto such person or persons as shall be by law 
entitled thereto, then this obligation to be void and of none effect, or else 
to remain in full force and virtuc. 
A. B. ) 


C.D. 

E. ¥. (L.8.) 
Sioned, scaled and delivered by the within-namod A. B., C. D. and 
E, F., in the presence of G. H., A Commissioner for Oaths. 


MS ete 
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No. 48.—Administration Bond (73rd Section of Court of 
Probate Act, 1857). 


Know ALL MEN by these presents, that we, A. B., of , 0. D., of 
, and E, ¥., of , are jointly and severally bound unto the 
Right Honorable Sir Francis Henry Jeunc, Knight, the President of 
the Probate, Divorce and Admiralty Division of her Majesty’s High 
Court of Justice, in the sum of pounds of good and lawful 
money of Great Britain, to be paid to the said Sir Francis Henry 
Jeune, or to the President of the said Division for the time being, for 
which payment well and truly to be made we bind ourselves and 
evory of us for the whole, our heirs, executors and administrators, 
firmly by these presents. Sealed with our seals. Dated the 
day of in the year of our Lord one thousand eight hundred 


and 


The condition of this obligation is such, thatif the above-named A. B., 
the person appointed by the Right Honorable Sir Francis Henry Jeune, 
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Knight, the President of the said Division, under and by virtue of the 
78rd section of the Court of Probate Act, 1857, to be the administrator of 
the personal estate of G. H., of deceased, who died on the 

day of 18 , do, when lawfully called on in that behalf, -&c., &c. 
[here follow the previous form of bond, No. 46, Adininistration Bond (Intes- 
tacy), to the end]. 





No. 49.—Bond to pay pro Ratd. 


Know ant MEN, &c. [as in an administration bond]. 


The condition of this obligation is such that if the said C. D., a creditor 
and the intended administrator of the personal estato of A. B., of 
who died at aforesaid, on the day of 18 , do, 
out of the personal estate of the said deceased which shall come to and 
remain in his hands and possession or in the hands or possession of any 
other person or persons for him, and so far as the said personal estate and 
effects shall thereto extend, pay and satisfy all and singular the just 
debts of the said deceased, in a duc course of administration rateably and 
proportionably and according to the priority required by law, and not 
unduly preferring his own debt or the debts of any other of the ercditors 
of the said deceased by reason of his being administrator as aforesaid, 
then this obligation to be void and of none effect, or else to remain in full 
force and virtue. 


Signed, scaled and delivered by the C.D, = (1.8) 
said C. D., EH. I. and G. H., in the KH. FEF. (z.8.) 
presence of G.H. = (u.s.) 


[N.B.—-This forin of bond pro rata is supplemental to the ordinary bond 
which the creditor administrator gives; but it is now the practice to 
incorporate in the ordinary administration bond (sce previous Form, 
No. 16) the special clause to pay pro rata, commencing at ‘do out of 
the personal estate,” $e. as above, down to “ his being administrator as 
aforesuid”? by inserting it after the words “(that is to say)”’ and strik- 
ing out the words ‘do pay the debts which did owe at 
decease’? which appeur in the ordinary form of administration bond 
referred to: and thus only one bond is necessary. | 


No. 50.—Cortificate or Reason of Delay. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of the party applying for letters of administration of 


the personal estate [or probate of the will] of the said A. B., of 
deceased, do hereby certify that the reason why I have not sooner applied 
for the said letters of administration [or probate] is that the only pro- 
perty which the said deceased died possessed of or entitled to consisted 
of the sum of bequeathed to her by the will of E. F., of 
deceased, proved in the month of 18 in this Division [or as the 
case may be}, subject to the life intercst therein of G. H., who dicd in the 
inonth of last ; and that the said letters of administration [or pene) 
are required to enable me to givo a legal dischargo for the said sum, an 
for no other purpose whatever. ’ 

Dated the day of 18 

(Signed) C.D. 


I believe the above to be true, 
8S. H 


e 9 
Solicitor. 


Common Form Business. 


No. 51.—Certificate of Service to be endorsed on Citation. 
This citation was served by A. B. on the within-named C. D., at 
on the day of 18. 
(Signed) A.B. 
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No. 52.—Citation against the Next of Kin (if any) and all ' 


Persons in general. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) 


Victoria, by tho grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith: To the next 
of kin, if.any, and all other persons in general, having or 
claiming to have, any interest in the personal estate of A. B., 
of , deceased. 


Wnenreas it appears by an affidavit of C. D., of sworn on the 
day of 18 , that the said A. B., of died on the day 
of 18 at intestate, a bachelor without parent, brother or 
sister, uncle or aunt, nephew or niece, consin german or any other known 
relation, and that tho said C. D. is a creditor of the said deceased : 

Now this is to command you, that within thirty days ufter service 
hercof, inclusive of the day of such service, you do cause an appearance 
to be entered for you in the principal probate registry of our High Court 
of Justice, at Somerset House, Strand, in the county of Middlesex, 
and accept or refuse letters of administration of the personal estate of 
the suid A. B. deceased, or show cause why the same should not be 
granted to the said C. D., a creditor of the said deccased. And tako 
notice, that in default of your so appearing and accepting and extracting 
tho said letters of administration, our High Court of Justice will proceed 
to grant letters of administration of the personal estate of the said 
deceased to the sail C. D., your absence notwithstanding. Dated at 


London the day of in the year 18 and in the year of 
our reign. 
Extracted by F. & 8., Solicitors, (us.) EF. J., 
Finsbury Circus, E.C. Registrar. 


No. 53.—Citation to accept or refuse Probate and Letters of 
Administration (Will), &e. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) 


Vicrorta, by tho grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith: To J. K., 
of A. B., of C. D., of, &e. 


Wuenuas it appears by an affidavit of G. H., of sworn on the 
day of 18 , that K. F., of deceased, died on the 

day of 18 , at having made and duly executed his last will 

and testament bearing date the day of (now remaining in 

the principal probate registry of the said High Court), and thereof 

appointed J. K. sole executor, and thereby gave and bequeathed to him 

the said J. K. the residue of his personal estate, upon trust to invest the 


Citation against 
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same for the benefit of all and every the children of the said J. K. who 
should attain the age of twenty-one years to be equally divided between 
and amongst them: And whereas it further appears by the said affidavit, 


that A. B., C. D., &c., are the natural and lawful and only children 


of the said J. K., and as such are the.residuary legatecs named in 
the said will as aforesaid: And whereas it further appears by the said 
affidavit, that G. I. is a legatee named in the will of the said deceased : 
Now this is to command you, the said J. K., A. B., C. D., &e., that 
within eight days after service hcreof on you, inclusive of the day of 
such service, you do cause an appearance to be entered for you in the 
principal probate registry of our High Court of Justice at Somerset 
House, Strand, in the county of Middlesex, and you the said J. K. accept 
or refuse probate and execution of the said will, and you the said A. B., 
C. D., &., accept or refuse letters of administration (with the said will 
annexed) of the personal estate of the said deceased, or respectively show 
cause why probate of the said will or letters of administration (with the 
said will annexed) of the personal estuto of the said deceased should uot 
be committed and granted to the said G. H., the legatec aforesaid. And 
take notice that in default of your so appearing and accepting and 
extracting the said probate or letters of administration (with the said 
will annexed), our Tigh Court of Justice will proceed to grant Ictters of 
administration (with the said will annexcd), of the personal estate of tho 
said deceased tu the suid G. H., your absence notwithstanding. Dated 


at London this day of one thousand eight hundred and 
and in the year of our reign. 
Extracted by W. & R., Solicitors, (L.8.) C.J.M., 
Lincoln’s Inn Fields, Registrar. 


No. 54.—Citation to accept or refuso Letters of Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 


Vicrorta, by the grace of God of the United Kingdom of Groat 
Britain and Ireland Queen, Defender of the Faith: To E. F., of 
in the county of 


Wuereas it appears by an affidavit of A. B.,of sworn on the 
day of that C. D., of died on the day of 18 at 
a bachelor and intestate, leaving E. F., his natural and lawful 
father and next of kin: And whercas it further appears by the said 
affidavit that the said A. B. is a creditur of the said deceased : Now this 
is to command you, that within cight days after the service hereof on 
you, inclusive of the day of such service, you do cause an appearance to 
be entered for you in the principal probate registry of the High Court of 
Justice, and accept or refuse the letters of administration of the personal 
estate of the said deceased, or show cause why the same should not be 
granted by authority of our said court to the said A. B., a creditor of the 
said deceased. And take notice, that in default of your so appearing and 
accepting and extracting the said letters of administration, our High 
Court of Justice will proceed to grant letters of administration of the 
personal estate of the said deceased to the said A. B. your absence not- 
withstanding. Dated at London this day of 18 and in the 
year of our reign. 
Extracted by R. A. B., Solicitors, (u8.) O,H.0., 
3, Gray’s Inn Square. Registrar. 


Common Form Business. 


No. 55.—Citation to accept or refuse Administration against 
a Minor. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 


Vioror1, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith: To A. B., of 


Waennas it appears by an affidavit of E. F.,of | sworn on the 
day of 18 that G. H., of deceased, died on the day of 
18 at intestate, a bachelor, without parent, leaving you the 
said A. B. his natural and lawful brother and only next of kin, and the 
only person entitled to his personal estate: And whereas it further 
appears by the said affidavit that the said E. F. is a creditor of the said 
deceased, and that you the said A. B. are still in your minority, to wit, 
of the age of years only, and that ©. D. is your lawful grandmother 
and next of kin: Now this is to command you, the said A. B., that 
within eight days after the service hereof on you, inclusive of the day of 
such service, you do cause an appearance to be entered for you in the 
et ar probate registry of the High Court of Justice at Somerset 
ouse, Strand, in the county of Middlesex, and accept or refuse tho 
letters of administration of the personal estate of the said deceased, or 
show cause why the same should not be granted by authority of our said 
court to the said E. F. as a creditor of the said deceased. And take 
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notice, that in default of your so appearing and accepting and extracting - 


the said letters of administration, our High Court of Justice will proceed 
to grant letters of administration of the personal estate of the said 
deceased to the said E. F. as a creditor of the said deceased, your absence 
notwithstanding. Dated at London this day of 18 and in 
the year of our reign. 
Extracted by D. C. & 8., solicitors, (u.8.) J.C. H. 
South Square, Gray’s Inn. Registrar. 


No. 56,—Citation to accept or refuse Letters of Administra- 
tion de Bonis non. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate). 


Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith: To G. HL, 
of and I. K., of ‘ 


Wuerzas it appears by an affidavit of A.B. of sworn on the 
day of 18 , that C. D., of deceased, died on the day 
of 18 at intestate, a bachelor, without a parent, leaving 
surviving him G. H. and I. K., his natural and lawful sisters and only 
next of kin, and the said A. B., his lawful niece, together the only per- 
sons entitled in distribution to his personal estate: and that on the 
day of 18 , letters of administration of the personal estate of the 
said deceased were committed and granted to the said G. H. who hath 
since departed this life, to wit, on the day of 18 leaving 
some part of the personal estate of the said deceased unadministered : 
Now this is to command you, the said I. K., that within eight days after 
service hereof on you, inclusive of the day of such service, you du cause 


3A 
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an appearance to be entered for you in the principal probate registry of 
the said division at Somerset House, Strand, in the county of Middlesex, 
and accept or refuso letters of administration of the unadministered 
personal estate of the said C. D., deceased, or show cause why the samo 
should not be granted to the said A. B., as the lawful niece and one of 
tho persons entitled in distribution to the personal estate of the said C. D., 
deceasod. And take notice, that in default of your so appearing and 
accepting and extracting the said letters of administration, our High 
Court of Justico, of the said division, will proceed to grant letters of ad- 
ministration of the unadministered personal estate of the said deceased to 
the said A. B., your absence notwithstanding. Dated at London this 


day of 18 , and in the year of our reign. 
Extracted by X. Y. Z., solicitors, (u8.) H.L. 
Gray's Inn Square. Registrar. 


No. 57.—Citation to accept or refuse Limited Administration. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 


Vicrorta, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith: To A. B., 


of in the county of widow. 
Wuenrras it appears by an affidavit of C. D., sworn on the day 
of 18, that E. F., of in the county of deceased, 
died on the day of 18 , at aforesaid, a widower and 


intestate, leaving him surviving A. B., his natural und lawful child and 
only next of kin, the only person entitled to his personal estate: Now 
this is to command you, the said A. B., that within cight days after 
service hereof on you, inclusive of the day of such service, you do cause 
an wppearauce to be entered for you in the said principal probate registry 
of our High Court of Justice, at Somerset House, Strand, in the county 
of Middlesex, and accept or refuse letters of administration of the per- 
sonal estate of the said deceased, or show cause why letters of administra- 
tion of the personal estate of the said deceased limited to all his right, 
title and interest in and to the aum of pounds with interest due and 
to become due thereon, secured by an indenture of mortgage bearing date 
the day of 18 upon all that tencment or messuage situate in 
the parish of in the county of and its appurtenances, granted, 
bargained, sold and released by I. K. to the said E. F. in and by the said 
indenture of mortgage, should not be granted ‘by the authority of the 
said division of our High Court of Justice to the said C. D., the sole 
person entitled to or beneficially interested in the said sum of 

pounds, or to some person to be named by him on his part and behalf. 
And take notice, that in default of your so appearing and accepting and 
extracting the said letters of administration as aforesaid, our High Court 
of Justice will proceed to grant letters of administration of the personal 
estate of the said deceased limited as aforesaid, or under such other 
limitations as to the Court shall seem meet, your absence notwithstanding. 
Dated at London this day of 18 and in the year of our 


reign. 
Extracted by J. Smith, solicitor, (ug) A.M, 
Chancery Lane, Registrar. 
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No. 58.—Citation to exhibit Inventory and Account. 
in the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) 


Vicroria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith: To A. B., of 


Wuenzas it appears by an affidavit of C. D., sworn on the day Citation to ex- 
of 18 , that on the day of 18 letters of administration hibit Inventory 
of the personal estate of E. F., of , deceased, were granted by our 824 Account. 


High Court of Justice to the said A. B., the lawful widow and relict of 
the said deceased : And whereas it further appears by the suid affidavit 
that the said C. D. is a creditor of the said deceased: Now this is to 
command you, the said A. B., that within cight days after servico hereof 
on you, inclusive of the day of such service, you do cause an appearance 
to be entered for you in the principal probate registry of the said division 
at Somerset House, Strand, in the county of Middlesex, and by virtue of 
your corporal oath exhibit, bring into and leave in the said registry a 
true and perfect inventory of all the personal estate of the said deceased 
which have at any time since his death come to your hands, possession or 
knowledge: und by virtue of your like oath render a just and truc aecount 


of your administration thereof. Dated at London this day of 
18 , and in the year of our reign. 
Extracted by W. E., solicitor, 
Moorgate Street, City. (us.) W.ITLL.S., 
Registrar. 


No. 59.—Abstract of Citation. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) 
To A. B., of widow. 
Taxe Noricg, that a citation has issued under seal of the Probate Divi+ Abstract of 
sion of the High Court of Justice, dated the day of 18 , Citation. 


whercby you A. B. are cited to appear within thirty days, and accept or 

refuse letters of administration of the personal estate of C. B., of 

your lawful husband, deceased, or show cause why the same should not 

be granted to D. B., the natural and lawful son and onc of the noxt of 

kin of the said deccased, with an intimation that in default of your 

oeane the said letters of administration will be granted to the said 
B 


Extracted by H. & B., solicitors, W. G. M., 
of ‘ Registrar. 


No. 60.—Consent of the other Next of Kin to a Grant being 
made jointly to Relict and one Next of Kin. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
Wuenrras A, B., of deceased, died on the day of 
18 , at intestate, leaving C. D., his lawful widow and relict, Consent of the 


and E. F., G. H. and I. K., his natural and lawful children and only other Next of 
next of kin. erie een 
And whereas the said C. D. is consenting and desirous that the letters jointly to Relict 


dA2 
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and. one Next of of administration of the personal estate of the said deceased be committed 


Consent to a 


Limited Grant. 


Consent to a 
Limited Grant. 


and granted to Hae ointly with the said E. F.: Now we the said G. H., 
of , and LK, of , do hereby severally declare that we 
expressly consent ae letters of administration of the personal estate of 
the said deceased be committed and granted to the said C. D., widow, and 
E. F. jointly. 


In witness whereof we have hereunto set our hands this day of 
18. 
Signed by the said G. H. 
and I. K, in the pre- Se 
sence of ad 
Witness. 





No. 61.—Consent to a Limited Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


Wuexneas in and by an indenture bearing dato the day of 
18 , and made between, Xo. [describe the parties], all those twenty mes- 
suages, &c., with their appurtenances, were assigned to A. B. of for 
tho remainder of « term of years, to hold the same, &c. upon the 
trusts therein mentioned : 

And whereas the said A. B. is since dead, to wit, on the day of 

18 , without having assigned the temainder of the said lat 

intestate, a bachelor, leaving me, the undersigned C. D., his natural and 
lawful father : 

And whereas the said term still remains unsatisfied so far as regards 
the sum of £ 

Now I, the said C. D., of , do hereby declare that I expressly 
consent that letters of administration of the personal estate of the said 
deceased, limited so far as concerns all the aforesaid messuages situate as 
uforesaid, with their appurtenances, and the remainder of the said term 
of years therein granted and assigned to the said deccased by the 
said indenture, and all benefit and advantage to be had, received and taken 
therefrom, may be granted to E. F. of as a person for that purpose 
named by and on the part and behalf of G. H. of the solo person 
entitled to the said sum of £ 

joer whereof I have hereunto set my hand this day of 


" signed by the said C. D. 


in the presence of C. D. 
Witness. 





No. 62.—Consent to a Limited Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


‘Wuerzas on the day of 18 ,A.B., of delivered his 
statement of claim in the erpeeed Division of the High Court of Justice 
against C. D., since deceased, and others, therein (amongst other things) 
setting forth [state briefly the averments}, and praying relief in the premises 
as in the said statement of claim is set forth : 

And whereas divers proceedings have been had in the said action, but 
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no further proceedings can be had therein until there is a legal personal 
representative of the said C. D. before the said Chancery Division : 

And whereas the said C. D., of deceased, died on the day 
of 18, at a bachelor and intestate, leaving me, the undor- 
signed KH. D., his natural and lawful father him ete 

Now I, the said E. D., of do hereby declare that I expressly 
consent that letters of administration of the personal ostate of the said 
deceased, limited to the purpose only to become and be made a party to 
the aforesaid action depending in the said Chancery Division, ne | to 
attend, supply, substantiate and confirm the proceedings already had or 
that shall or may be had therein, or in any other action which may be 
commenced in the said division or in any other division between the 
before-mentioned partics, or any other parties, touching and concerning 
the matters at issue in the said action, and until a final decree shall be 
had and made thercin and the said decree carried into execution and the 
execution thereof fully comploted, may be granted to F. G. of as & 
person for that purpose named by and on behalf of the said A. B. 


In witness whereof I have hereunto set my hand this day of 
18, 
Signed by the said E, D. 
in the presence of B.D. 
Witness. 


No. 63.—Consent of Next of Kin to anothor Noxt of Kin 
taking a Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Rogistry. 


Wuenras A. B., late of deceased, died on the day of Consent of Next 

18 at intestate, a widower, without child or parent, brother or ae 
: : j 4 ext of Kin 

sister, uncle or aunt, nephow or niece, leaving C. D. and me, the under- taxing » Grant, 
signod H. F., his lawful cousins german and only next of kin: 

Now I, the said E. F., do hereby declare that I do expressly consent 
that letters of administration of all and singular the personal estate of 
the said deceased may be granted to the said C. D., one of the lawful 


cousins german and next of kin of the said deceased as aforesaid. 


In witness whercof I have hereunto set my hand this day of 
18. 
Signed by the said E. F. ! EF 
in the presence of = 
Witness. 


No. 64.—Declaration of the Personal Estate and Effects of a 
Testator or an Intestate. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


A true declaration of all and singular the personal estate of A. B., Declaration of 
of deceased, who died on the day of 18 at ou 
which have at any time since his death come to the hands, possession or Féfecta of a 


knowledge of C. D., the intended administrator of the said estate and acoe or an 
eG, 
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effects [or intended administrator with the will annexed, or executor, as 
the case may be] of the said A. B., deceased, made and exhibited upon and 
by virtue of the corporal oath [or solemn affirmation] of the said C. D., 
follows, to wit :— £8 d. 
First, this declarant declares that the said deceased was at 
tho timo of his death possessed of or entitled to certain 
household goods and furniture, plate, linen and china in 


and about his dwelling-house situate at in the 
county of which have since his death been valued 


and appraised by E. F., of licensed appraiser, at tho 
sum of pounds shillings and pence (a). 
Second, this declarant declares that the said deceased was at 
the time of his death possossed of or entitled to a sum of 
pounds shillings and pence, now in the 
hands of his bankers the London and Westminster Bank. 
Third, this declarant declares that the said deceased was at 
the time of his death possessed of or entitled to a certain 
leasehold dwelling-house, situate at held by him 
under a lease for ninety-nine years, at a rental of 
pounds per annum. At the time of the death of the said 
deceased there still remained unexpired of the said term 
of ninety-nine years a period of thirty ycars, and the said 
leasehold agaiinaclioans is valued at the sum of 
pounds shillings and pence 





Total .. 5 ». & 





[Where leasehold estates are described briefly, it will be necessary to state, 
as in the case of the first item, that they have been valued by a licensed 
appraiser, But if they are described particularly, the valuation will 
not be required. All other property should be sufficiently described to 
identify vt in a similar forne to the items set out. | 

Lastly, this declarant saith, that no personal estate of or belonging to 
the said deceased have at any time since his death come to the hands, 
possession or knowledge of this declarant, save as is hereinbefore set 
forth. 

(Signed) C.D. 

On the day of 18 the said C. D. was duly sworn to the 

truth of the above declaration at in the county of 
Before me, 
” 


A Commissioner for Oaths. 


eed 


No. 65.—Hlection of Guardian to take Grant [or renounce 
the same]. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
Wuereas A. B., of in the county of deceased, died on 
the day of 18 at intestate, a widower, leaving O. D., 


E. F. and G. H., his natural and lawful and only children and only next 
of kin, tho said C. D. being a minor of the age of twenty years only, the 





(a) Bradshaw v. Bradshaw, 2 Lee, p. 272. 
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said E. F. being also a minor of the age of nineteen years only, and the 
said G. H. being an infant of the age of six years only : 

Now we, the said C. D, and E. I, of do hereby make choice of 
and elect K. L., of in the county of our lawful maternal uncle 
and one of our next of kin [or as the case may be}, to be our curator or 
guardian, for the purpose of his obtaining letters of administration of the 
personal estate of the said A. B., deceased, to be granted to him, for our 
use and benefit, and also for the use and benefit of the said infant, until 
one of us shall attain the age of twenty-one years [or, in cases of minors 
only, for the purpose of renouncing for us and on our behalf all our right, 
title and intcrest to and in the letters of administration, &c., as the case 


may be}. 
In witness whereof we have hereunto set our hands this day of 
in the year 18 . 
Signed by the said C. D. and (Signed) C.D. 
E. I’. in the presence of KE. F. 


[One disinterested witness sufficient. | 


No. 66.—Inventory. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probute.) The Principal Probate Registry. 


Between I. F., plaintiff, 
1 


anc 
C. D., defendant. 
In the goods of A. B., deccased. 


A true, full and particular inventory of all and singular the personul Inventory. 


estate and etfects of A. B., of deceased, which have at any time 
since his death come to the hands, possession or knowledyve of C, D., the 
sole executor of the last will and testament of the suid deceased [or 
administrator of the said personal estate and effects of the said doveased, 
as the cuse may be}, made and exhibited upon and by virtue of the corporal 
oath [or solemn affirmation] of the said C. D., follows, to wit :— 


First, this exhibitant saith that the said deceased was atthe £ s d., 
time of his death possessed of or entitled to certain house- 
hold goods and furniture, plate and jewellery, in and 


about his dwelling-house situate at which have sinco 
his death been valued and appraised by of 
licensed appraiser, at the sum of pounds shillings 
and pence 


Second, this exhibitant saith that the said deceased was at 
the time of his death possessed of or entitled to a leasc- 
hold messuage or dwelling-house and premises situate at 

of the lease whereof at the time of his death 
years remained unexpired, and for which the said deccased 
paid a yearly rental of £ and that the said messuage 
and premises have becn valucd and appraised by the said 
at the sum of pounds shillings and 
pence... ee an eee eee ee 

Third, this exhibitant saith, that the said deceased was at the 
time of his death possessed of or entitled to the sum of 
pounds shillings and pence in the hands of his 
bankers the London and County Bank 1.  .. ., 

Fourth, this exhibitant saith, that the said deceased was at 
the time of his death possessed of or entitled to the sum of 
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£ of the preference stock of the Great Western Rail- £ 3s. d. 





way Company, which sum is of the value of pounds 
illings and PENCO 45. fay 40 es 
Total 6 ee e@ es £ 





Lastly, this exhibitant saith, that no personal estate or effects of or be- 
longing to the said deceased have at any time since his death come 
to the Shanda possession or knowledge of this exhibitant, save as is 
hereinbefore set forth. 

Signed) ©. D. 


( 
On the day of 18 , the said C. D. was duly sworn to the 
truth of the above inventory at ‘ 
Before me, 


A Commissioner for Oaths. 


No. 67,—Motion Paper. 


In the ae ek of Justice, Probate, Divorce and Admiralty Division. 
robate. ) 
Between A. a plaintiff, 


an 
C. D., defendant. 
In the goods of E. F., deceased, 


Motion Paper, EK. F., of died on the day of 18 at intestate, 
without child or es leaving the said C. D. his lawful widow and 
relict, and the said A. B., his natural and lawful brother and only next 
of kin. 

Tho said C, D, having deferred taking upon her letters of administra- 
tion of the personal estate of the said deceased, the said A. B. on 
the day of 18 , extracted a citation, out of this Division, 
against her the said C. D. to accept or refuse letters of administration of 
the personal estate and effects of the said deceased, or show cause why 
the same should not be granted to him the said A, B. 

This citation was afterwards, viz., on the day of 18 pers 
sonally served on the said C. D., and was, on the day of 18 
returned into this Division. 

No appearance has been given to the said citation. 

The above averments are proved by affidavits. 

The Court will be moved by counsel to decree letters of administration 
of all and singular the personal estate of the said deceased to be granted 
to the said A. B. 


No. 68.—Memorial to the Commissioners of Inland Revenue 
for a denoting Stamp or Certificate for a Cessate Grant. 


[This Form can be varied for the case of a doubje probate. | 


To the Honorable the Commissioners of her Majesty’s Inland Revenue. 
The memorial of L. M., solicitor for G. H. and J. K. 
Sheweth, 
Memorial tothe That A. B., of deceased, died on the day of 18 , 


rpc On the day of 18 probate of the will of the said deceased 


Common Form Business. 


was granted by the High Court of Justice to O. D. the executor ap- 
pointed during his life. 

The said C. D. swore the personal estate of the said deccased under 
the value of [or, to amount in value to] £ and paid stamp duty of 
£ upon the probate (or, upon the delivery of the Inland Revenue 
affidavit’). . 

The said personal estate of the deceased consisted as follows [state the 
particulars and value of each part of the estate and the amount of the whole}. 

The said C. D. died on the day of 18 , and the probate 
granted to him has ceased and expired. 

G. H. and J. K., the executors appointed after his decease, have 
applied for probate, and have sworn the catate to be of the same amount 
as before. 

Application is thereforo made for a denoting stamp [or, certificate of 
duty having becn paid, or, not being payable}. 

[Signed by the Solicitor. 

[N.B.—IJf three months have elapsed since the issue of the first grant, the 

authorities at the Inland Revenue office will require details of the 
property, | 


No. 69.—Memorial to the Commissioners of Inland Revenue 
for a denoting Stamp or Certificate for a Grant de Bonts 
non. 


To the Honorable tho Commissionors of her Majesty’s Inland Revenue. 
The memorial of L. M., of solicitor for G. H. 


Sheweth, 
That A. B., of deceased, dicd on the day of 18 
On the day of 18 letters of administration of the personal 


estate of the said deceased were granted by the High Court of Justice to 
E. F., widow, the lawful relict of the said deceused. 

The said EK. F. swore the personal estate of tho said deceased under tho 
sum of £ and paid a stamp duty of £ upon the said letters of 
administration [ov, upon the delivery of the Inland Revenue affidavit]. 

The said personal estate of the deceased consisted as follows a 
the particulars and value of cach part of the estate and the amount of the 
whole}. 

Tha said EK. F. died on the day of 18 leaving part of the 
said estate unadministered, and letters of administration de bonis non are 
applied for by G. H., one of the natural and lawful children and next of 
kin of the said A. B., deceased. 

The said G. H. has sworn the said unadministercd estate to amount in 
value to the sum of £ ; 

The whole of the personal estate of the said A. B., deceased, herein- 
before enumerated and described, has been administered with the excep- 
tion of the said sum of £ , part thereof as before mentioned. 

In respect of the sum last mentioned the said G. H. has applied for 
letters of administration de bonis non. 

Application is therefore made for a denoting stamp [or, certificate of 
duty having been paid, or, not being payable}. 

[Signed by the Solicitor. | 
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No. 70.—Nomination of a Person to take Administration for 
the Purpose of re-assigning a Term. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


Wurenxas in and by an indenture bearing date the day of 
18 and made between, &c. [describe the parties], all those twenty 
messuages, &c., with their appurtonances, were assigned to A. B., of 
for the remainder of a torm of years, to hold the same, &c., upon 
the trusts therein mentioned : 

And whereas the said A. B., since died, to wit, on the day of 
18 at without having assigned the remainder of the said term : 

And whereas the said A. B. died intcstate, and letters of administration 
of his personal estate have not becn granted to any person whomsoever, 
so that there is not any legal personal representative of the said deceased 
competent to assign the said remainder of the said term : 

And whereas the said term still remains unsatisfied so far as regards 
the sum of £ : 

And whereas I the undersigned C. D., of am the sole person 
entitled to the said sum of £ 

Now I the said C. D., of do hereby authorize and empower E. F., 
of to pray and procure letters of administration of the personal 
estate of the said A. B., deceased, to be granted to him limited, so far as 
concerns all the right, title and interest of him the said A. B. in the 
aforesaid messuages, situate as aforesaid, with their appurtenances, and 
the remainder of the said term of years therein granted and assigned 
to the said deceased by the said indenture, and all benefit and advantage 
to be had, received and taken therefrom, to be granted to him as a person 
for that purpose named by me, and on my part and behalf, 

In wituess whereof I have hereunto set my hand this day of 


18. 
Signed by the said C. D. 


in the presence of (Signed) ©. D. 


No. 71.—Nomination of a Person to take Administration for 
the Purpose of an Action in Chancery. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


Wuezeas on the day of 18 I, the undersigned A. B., of 

delivered my statement of claim in the Chancery Division of the 

High Court of Justice against C. D. (since deceased) and others therein 

{amongst other things) sctting forth [state briefly the averments], and 
praying relicf in the promises as in the said bill is set forth : 

And whereas divers proceedings have been had in the said action, but 
no further proceedings can be had therein until there is a legal personal 
representative of the said C. D. before tho said Chancery Division : 

And whereas the said C. D., of deceased, died on the 
day of 18 at intestate, and letters of administration of his 
personal estate have not boen granted to any person whomsoever, so that 
there is not any legal personal representative of the said deceased com- 
petent to be made a party to the said action : 

Now I, the said A. B. of the plaintiff aforesaid, do hereby autho- 
rize and empower E. F., of to procure letters of administration of 
the personal estate of the said C. D., deceased, limited to the purpose 


Common Form Business, 


only to become and be made a party to the aforesaid action depending in 
the said Chancery Division, and to attend, supply, substantiate and con- 
firm the proceedings already had, or that shall or may hercafter be had 
therein, or in any other action which may be commenced in tho said 
division or in any other division between the before-mentioned parties, or 
any other parties, touching and concerning the matters at issue in tho 
said action, and until a final decree shall be had and made therein, and 
the said decree carried into execution, and the execution thereof fully 
completed to be granted to him as a person for that purpose named by 
me and on my part and behalf. 


In witness whercof I have hereunto sect my hand this day of 
18, 
Signed by the said A. B. in ) ; 
the presence of j (Signed) A.B, 
Witness, 


No. 72.—Oath for Executors, 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 


We, C. D., of widow, the relict of the said deceased, and E. F., 
of the son of the suid deceased, make oath and say, that we believe 
the paper writing hereto anncxed and marked by us to contain the true 
and original last will and testament (with a codicil thereto), of A. B., 
of deceased; that we are tho executors [or as the case may be] 
thercin named, and that we will well and faithfully administer the per- 
sonal estate of the suid testator by paying his just debts and the legacies 
contained in his will (and codicil) so far as the samo shall thereto extend 
and the law bind us, and that we will exhibit a true and perfect inventory 
of all and singular the said estute aud effects, and render a just and true 
account thercof, whenever required by law so todo; that the testator died 
at on the day of 18, and that the whole of the personal 
estate of the said testator amounts in value to the sum of pounds 
and no more, to the a a our oe information and belicf. 

Sworn by the said C. D. and £. F. ; 

at / this day of (Signed) : i 
18 , before me, —— 


[N.B.—Jf an executor be described as a relution in the will, or particulurized 


as ‘* son of )” or otherwise, the deponent should be so described 
in the ‘ oath,” | 


The address of the testator given in the will (or codicil) should appear 
as part of his description in the oath, thus, if the address in the will (or 
codicil) be not the last place of address the deceased must be described as 
of ‘formerly of ”’ (as in will or codicil). Not moro than 
three places of residence are allowed in a grant. 

The ‘ gross’? amount of personal estate must be sworn to, 
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No. 73.—Oath for Double Probate. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of the son of the said deceased, make oath and say as 
follows :— 


1. A. B., of deceased, died on the day of 18 at 
having made and duly executed his last will and testament, bearing date 
the day of 18 , and thereof appointed E. F. and me the said 
C. D. executors. 

2. On or about the day of 18 the said KE. F., one of the 
said executors, proved the said will in this Division [at the principal (or 

district) probate registry thereof], power being reserved of making 
the like grant of probate to me the said C. D., the other executor when 
I should apply for the same (as by the acts and records thereof in the 
said registry appears). 

3. I believe the paper writing hereto annexed and marked by me to 
contain the true ei original last will and testament of the said A. B., 
deceased, and that I am ono of the executors named in the said will, and 
I will well and faithfully administer the personal estate of the said 
testator, by paying his just debts and the legacies contained in his will, 
so far as the same shall thereto extend and the law bind me; I will 
exhibit a true and perfect inventory of the said estate, and render a just 
and true account thereof whenever required by law so to do; and the 
whole of the personal estate of the said testator amounts in value to the 


sum of pounds and no more, to the best of my knowledge, informa- 
tion and belief. 
Sworn at this 
day of 18, before (Signed) ©. D. 
me, 


No. 74.—Oath of Executor, former Probate having been 
revoked. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say as follows :— 

1. The said A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament, 
bearing date the day of 18 and thereof appointed his son, 
me this deponent, sole executor. 

2. Notwithstanding the premises probate of an earlier will of the said 
testator, to wit, dated the day of 18 was on or about the 

day of 18 granted by this Division [at the principal (or 
district) probate registry thereof] to E. F., the sole executor 
therein named. 

8. The said probate has been since voluntarily brought in by or on the 
part and behalf of the said E. F., and has been duly revoked and declared 
null and void to all intents and purposes in the law. 

4, I believe the paper writing hereunto annexed and marked by me to 
contain the true and original last will and testament of the said deceased, 
and that I am the sole executor named in the said will; I will well and 
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faithfully administer the personal estate of the said testator, by paying 
his just debts and the legacies contained in his will so far as the same 
shall thereto extend and the law bind me; I will exhibit a true and 
perfect inventory of the said estate, and render a just and true account 
thereof whenever required by law so to do; and the whole of the personal 
estate of the said testator amounts in value to the sum of £ and no 
more, to the best of my knowledge, information and belief. 


Sworn at this 
day of 18, before (Signed) C.D. 
me, 


No. 75.—Oath on proving the Draft of a Will. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that tho said A. B., of 
widow, deceased, died at on the day of having made and 
duly executed her last will and testament, bearing date the day of 

and thereof appointed her son, me the deponcnt, sole executor : 

And I further say, that at the time of the death of the said deceased 
the said will was wholo and unrevoked, but that since the death of the 
said deceased the said will has been lost or so mislaid that it cannot now 
be found: 

Aud I further say, that the said will was prepared from the draft 
thereof now remaining in the principal probate registry of this Division, 
and that there is no authentic copy of the said will : 

And I further say, that on the day of the right honourable 
the President of this Division pronounced for the force and validity of 
the said will as contained in the said draft, and decreed probate of the 
said will to be granted and committed to me as the sole executor therein 
named, limited until the original will or an authentic copy thereof be 
brought into and loft in the said registry : 

And I further make oath, that I believe the said paper writing now 
hereunto annexed and marked by me to contain tho true last will and 
testament (the same being the original draft thereof) of the said testatrix; 
that I am the sole executor therein named, and that I will well and faith- 
fully administer the personal estate of the said testatrix, until tho said 
original will or an authentic copy thercof shall be brought into and left in 
the said registry, by paying her just debts and the legacies contained in 
her will so far as the same shall thereto extend and the law bind me; 
that I will exhibit a true and perfect inventory of the said estate and 
effects, and render a just and true account thereof whenever required by 
law so to do; and that the whole of the personal estate of the said testatrix 
amounts in value to the sum of £ and no more, to the best of my 
knowledge, information and belief. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 
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No. 76.—Oath on proving a Copy of a Will, the Original 


being lost. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died on the day of , 18 at having made and duly 
executed his last will and testament, bearing date the day of 
and thereof appointed his wife D. B. (since deceased) and mo the said 
CU. D. executors : 

And I further make oath and say, that at the time of the death of the 
said deceased the said will was whole and unrevoked, and in the same 
stute as when executed, but that the said will has since been lost, or go 
mislaid that the same cannot now be found: 

And I further make oath and say, that shortly after the death of the 
said deccased a copy of the said will was made by of solicitor, 
at the request of the said D. B., widow, the relict of the said deccased, 
and the sume was by him cxumined with the original and found to agree 
therewith : 

And I further make oath and say, that I believe the paper writing 
hercto annexed and marked by me to contain the true last will and 
testament (the same being the aforesaid copy thercof) of the said testator ; 
that I am the surviving executor named in tho said will; and that I will 
well and faithfully administer the personal estate of the said testator, 
until the said original will or an authentic copy theroof shall bo brought 
into and left in the principal registry of this Division, by paying [&c., 
&e. (sce previous Form (No. 74) for the ending of this oath)}. 


No. 77.—Oath on proving the Substance or Contents of a Will. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. B., of widow, make outh and say, that the said A. B., 
of deceased, died at on the day of having made 
and duly executed his last will and testament, boaring date in or about 
the month of and thereof appointed his wife, me this deponent, sole 
execcutrix : 

And I further make oath and say, that after the date and execution of 
tho said will the same was deposited by the said deceased in his writing- 
desk, and remained therein till the day of when the said 
deceased abandoned his then residence at and left in such residence 
his said writing-desk, together with other property and effects belonging 
to him, and notwithstanding diligent search and inquiry have since been 
made for such writing-desk and original will, the same cannot be found 
and are believed to be irrecoverably lost or destroyed : 

And I further make oath and say, that the said testator died without 
having altered or revoked his said will, and that on the day of 
the right honourable the President of this Division, on motion of counsel, 
decreed probate of the substance of tho said will of the said deceased as 
contained in an affidavit duly made and sworn to by E. F., of 
to be granted to me, until the said original will or an authentic copy 
thereof be brought into and left in the principal probate registry of 
this Division : 
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And I further make oath and say, that I believe the paper writing or 
affidavit hereto annexed and marked by me to contain the substance of 
the said true and original last will and testament of the said decoased, 
and that I am the lawful relict of the said deceased and the sole executrix 
therein named; that I will well and faithfully administer the personal 
estate and effects of the said testutor, until the said original will or an 
authentic copy thereof shall be brought into and left in the said registry 
of this Division, by paying [&c., &c. (see Form No. 74 for completing this 
oath). 


ar AT 


No. 78.—Oath on proving a Copy of a Will transmitted to 
England, the Original being in existence elsewhere. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deveased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died at on the day of having mado and duly executed 
his last will and testament, bearing date the day of ani thereof 
appointed his son, me the deponcut, sole executor : 

And I further make oath and say, that the said will was exccuted by 
the said deceased when he was resident at and the samo was 
deposited by the said deceased ufter the execution thereof with E. F. of 
that place, and who still retains possession thereof : 

And I further make oath and say, that on tho day of a copy 
of the suid will was received by me in duo courso of post from the suid 

And I further make outh and say, that there is not now in Great 
Britain a more authentic copy thereof than the aforesaid copy, and that 
it is essential to the interest of the estate of the said deceased that probato 
thereof should be granted without waiting the arrival of the said original 
will or a more authentic copy thercof : 

And I further make oath and say, that I believo the paper writing 
hereunto annexed and marked by me to contain the true last will and 
testament (the same being the aforesaid copy thereof) of the said deccaxed, 
and that I am the sole exccutor therein named; that I will well and 
faithfully administer the personal estate of the said deceased, until the 
said original will or a more authentic copy thereof shall be brought into 
and left in the principal probate registry of this Division, by paying [«c., 
&c. (copy the completion of this oath from previous Form, No. 74)]. 


No. 79.—Oath for Probate limited to Effects in the English 


Funds. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 


In the goods of A. B., deceased. 
I, C. D., of make oath and say, that the said A. B., of 
deceased, died at on the day of having made and duly 


executed his last will and testament, bearing date the day of 
18 limited to his effects in the English funds, and thereof appointed an 
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executor in the words following :—‘‘I appoint, name and institute, as 
sole executor and administrator of all effects which I may at my decease 
ossess in the public funds chargeable on the kingdom of England, in 

eat Britain, my a opel C.D." 

And I further make oath and say, that I believe the paper writing 
hereto annexed and marked by me to contain the true anit original last 
will and testament of the said A. B., deceased ; that I am the nephew of 
the said deceased and the sole executor named in the said will, and that 
I will well and faithfully administer the personal estate of the said 
testator limited to such as is in the English funds, by paying his just 
debts and the legacies contained in his will so far as the same shall 
thereto extend and the law bind me; and that I will exhibit a true and 
perfect inventory of the said estate limited as aforesaid, and render a just 
and true account thereof, whenever required by law so to do; and that 
the whole of the personal estate of the said testator, limited as aforesaid, 


amounts in value to the sum of £ and no more, to the best of my 
knowledge, information and belief. 
Sworn at 
this day of (Signed) C.D. 


18 , before me, 


No. 80.—Oath for Limited Probate (Heme coverte). 


[N.B.—As has been shown previously, the form of grant of limited probate 
(feme coverte) has been abolished. The following form of oath is 
therefore obsolete, but it is inserted here, as in former editions, to meet 
the possibility of its being at any time, and under special circumstances, 
required. | 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 


In the goods of A. B. (wife of D. B.), deceased. 


I, C. D., of make oath and say, that the said A. B. (wife 
of D. B.), of deceased, died on tho day of at 
having during her coverture with the said D. B. by virtue of certain 
powers and authorities vested in her by the last will and testament of her 
mother E. F., widow, deceased, bearing date the day of and 
duly proved in the Prerogative Court of Canterbury in the month of 
made and executed her last will and testament, bearing date the 
day of 18 and thereof appointed her son, mo the deponent, sole 
executor : 

And I further make oath, that I believe the paper writing hereto 
annexed and marked by me to contain tho true and original last will and 
testament of the said A. B., deceased, bearing date as aforesaid, and that 
T am the sole executor thorein named ; and that I will well and faithfully 
administer all such personal estate as she the said deceased by virtue of 
the aforesaid will of the said E. F. had a right to appoint or dispose of, 
and has in and by her said will appointed and disposed of accordingly, 
but no further or otherwise, by paying her just depts and the legacies 
contained in her will so far as the same shall thereto extend and the law 
bind me; that I will exhibit a true and perfect inventory of the said 
estate limited as aforesaid, and render a just and true account thereof 
whenever required by law so to do; and that the whole of the personal 
estate of the said testatrix, limited as aforesaid, amounts in value to the 
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sum of £ and no more, to the best of my knowledge, information 
and belief. 
Sworn at 
this day of (Signed) 0. D. 


18 , before me, 


For Oath of Executor, Limited Probate of Will not revoked 
by subsequent Marriage, see Form 41, p. 712. 


No. 81.—Oath for Probate limited to the Testatrix’s 
Executorship. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B. (wife of B. B.), deceased. 


I, C. B., of make oath and say, that the said A. B., of 
deceased, died on the day of at having during her cover- 
ture with the said B. B., in virtue of certain powers and authorities given 
to and vested in her by a certain indenture bearing date the day of 

and made between her the said deceased by her then name aud 
description of A. F., of of the first part, G. H., of of tho 
second part, 1. K., of and L. M., of of the third part, mado 
and executed her last will and testament and thereof uppointed her son 
me the said C. B., and her brother N. O., executors, and that on the 
day of probate of the said will limited so far only as concerned all 
the right, title and intcrest of her the said deceased in and to all such 
personal estate as she the said deceased by virtue of the said indenture 
had aright to appoint or dispose of, and had in, and by her said will 
appointed and disposed of accordingly, but no further or otherwise, was 
granted by the Prerogative Court of Canterbury to mo the said C. B., 
the said N. O. having renounced the probate and exccution thereof : 

And I further mako oath and say, that the said A. B., widow, was 
the sole exccutrix of the will of P. Q., deceased, which will on tho 
day of she duly proved in the Prerogative Court of Canterbury, and 
that the said P. Q. was the surviving exccutor of the will of R. 8., late 
of deceased, which last-mentioned will was proved in the said court 
on the day of by the said P. Q.: 

And I further make oath and say, that I believe the paper writing 
hereunto annexed and marked by me to contain the true and original last 
will and testament of the said A. B., deceased ; and that I will well and 
faithfully administer the personal estate of the said deceased, limited so 
far as concerns all such personal estate as vested in her the said deceased 
as the sole executrix of the will of the said P. Q., deceased ; and that I 
will exhibit a true and perfect inventory of the said estate limited as 
aforesaid, and render a just and true account thereof whenever required 
by law so to do; and that the whole of the personal estate of the said 
deceased, limited as aforesaid, amounts in value to the sum of £ and 
no more, to the best of my knowledge, information and belief. 

Sworn at 

this day of | (Signed) C. B. 
18 , before me, 
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Oath for Probate 
limited to the 
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Oath for Probate 
as to Property 
not covered by 
first Grant, 


Oath for Probate 


save and except. 


Appenpix.—V. Fors. 


No. 82.—Oath for Probate as to Property not covered by 
first Grant, 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died on the day of 18 at having made and 
duly executed his last will and testament, bearing date the day of 

18 and therein named his son, me the deponent, sole executor : 

And I further make oath, that the said deceased was at the time of his 
death possessed of personal estate and effects within the province of Can- 
terbury, and that in the month of 18 I duly proved the said will 
in the Prerogative Court of Canterbury, as by the records of the said 
court now remaining in the principal probate registry of the Probate, 
Divorce and Admiralty Division of the High Court of Justice appears: 

And I further mako oath, that the said deceased was, at the time of 
his death, possessed of personal estate in England not within the limits 
of the jurisdiction of the said Prerogative Court of Canterbury : 

And I further make oath and say, that probate of the said will, limited 
to the personal estate of the said deceased in England, not covered by the 
aforesaid probato, is now required to be granted to me: 

And I further make oath and gay, that I believe the paper writing 
hercto annexed and marked by me to contain tho true and original last 
will and testament of the said deceased; that I am the sole exccutor 
therein named ; and that I will well and faithfully administer the personal 
estate of the suid testator limited as aforesaid, by paying his just debts 
and the legacies contained in his will so far as the same shall thereto 
extend and the law biud me; and that I will exhibit a true and perfect 
inyentory of the said estate limited as aforesaid, and render a just and 
truo account thereof whenever required by law so to do; and that the 
personal estate of the said testator, limited as aforesaid, amounts in value 
to tho sum of £ aud no more, to the best of my knowledge, infor- 
mation and belief. 

Sworn at 

this day of (Signed) ©. D. 
18 , before me, 


No. 838.—Oath for Probate save and except. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of de- 
ceased, died at on the day of 18 , having made and 
duly executed his last will and testament, bearing date the day of 

18 , and therein named his son, me the deponent, executor, save 
and except as regards all freehold, copyhold, leasehold and personal 
estates, hereditaments, moncy, securities for money and premises what- 
soover vested in him upon or for the trusts or purposes of the last will 
and testament of E. F., of deceased : 

And I further make oath and say, that I believe the paper writing 
hereto annexed and -.marked by me to contain the true and original last 
will and testament of the said A. B., deceased, and that I am the executor 
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therein named as aforesaid; and that I will well and faithfully ad- 
minister the personal estate of the said testator, save and except so far 
as relates to all freehold, copyhold, leasehold and personal estates, here- 
ditaments, money, securities for money and premises whatsoever vested 
in him upon or for the trusts or purposes of tte will of the said E. F., 
deceased, by paying his debts and the legacies contained in his will ao far 
as tho samo shall thereto oxtcnd and the law bind me; that I will exhibit 
a true and perfect inventory of tho said estate, save and except as aforc- 
said, and render a just und true account thereof whenever required by 
law so to do; and that tho whole of the personal estate of the said 
testator, under the exceptions aforesaid, amounts in value to the sum of 


er ; and no more, to tho best of my knowledge, information and 
elicf, 
Sworn at 
this day of (Signed) €.D. 


18 , before me, 


No. 84.—Oath for Probate, save and except Wages, Prize 


Money, &e. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., decoased. 
I, C. D., of in the county of widow, mako oath and say, 
that the said A. B., of a in the Royal Navy, dcccased, died on 
the day of at having made and exceuted his last will 


and testament and thereof appointed his wife, me the said C. D., sole 
executrix, but that the said will is not conformable to an aet of par- 
lament passed in the 28th and 29th years of the reign of her present 
Majesty, entitled ‘The Navy and Marines (Wills) Act, 1864,” und is 
therefore invalid so far as respects all wages, prize-moncy, bounty-moncy, 
grant or other allowance in the nature thercof, or other money payable 
by the admiralty, or any effects or moncy in charge of the admiralty ; 
that I believe the paper writing hereto annexed and marked by me to 
contain the true and original last will and testament of the said deceased ; 
that T am tho relict of the said deceased and sole executrix therein named ; 
and that I will well aud faithfully administer tho personal estato and 
effects of the said deccased, save and except all wages, prizc-moncy, 
bounty-money, grant or other allowance in the nature thereof, or other 
money payable by the admiralty, or any effects or money in charge of the 
admiralty, by paying his just debts and tho legacics contained in his will 
go far as the saine shall thereto extend and the law bind me; that I will 
exhibit a true and perfect inventory of the said cstute, save and except 
as aforesaid, and render a just and truc account thereof whenever required 
by law so to do; and that the whole of the personal estate of the said 
deccased, under the exceptions aforesaid, amounts in valuo to the sum 


of pounds and no more, to the best of my knowledge, information 
and belief. 
Sworn at this : 
day of 18 , before (Signed) C.D. 
me, 


3B2 
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Apprenpix.—Y. Forms. 


No. 85.—Oath for Probate ceterorum. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deccased. 


I, C. B., of make oath and say, that the said A. B., of 
deceased, died on the day of 18 at having made and 
duly executed his last will and testament bearing date tho day of 

18 , and therein named EH. I. exccutor in respect of his literary 
papers and documents, and his son, me this deponent, executor as to the 
rest of his personal estate : 

And I further make oath and say, that in the month of 18 pro- 
bate of the said will, limited so far only as respected the literary papers 
and documents of the suid testator, was by authority of this Division 
granted to the said E. F.: 

And I further make oath and say, that I believe the paper writing 
hereunto annexed and marked by me to contain the true and original last 
will and testament of the said testator; and that Iam the cxecutor therein 
named as to the rest of his personal estate ; and that I will well and faith- 
fully administer the rest of the personal estate of the suid testator, by 
paying his just debts and the legacies contained in his said will so far as 
the samo shall thereto extend and the law bind me; and that I will exhibit 
a truc and perfect inventory of the rest of tho said estate, and render a 
just and true account thereof whenever required by law so to do; and 
that the rest of the personal estute of the said testator amounts in value 


to the sum of pounds and no more, to the best of my knowledge, 
information and belief. 
Sworn at this 
day of 18 , before (Signed) ©. B. 


No. 86.—Oath for Cessate Probate to a substituted Executor. 


In the High Court of Justico, Probate, Divorce and Admiralty Division. 
(Probato.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say, that A. B., of deceased, 
died on the day of 18 , at having made and duly 
executed his last will and testament, bearing dato the day of 
18 and therein appointed his wife E. F’. executrix during her life and 
substituted his son, me this deponont, executor after his said wife’s 
decease : 

And I further make oath, that on the day of 18 the said 
ER. F. duly proved the said will in the Probate, Divorce and Admiralty 
Division of the High Court of Justice, and is since dead, to wit, on the 

day of 18 whereby the said probate has ceased and ex- 


ired : 
: And I further make oath, that I believe the parchment exhibit here- 
unto annexed, partly written and partly printed, and marked by me, to 
contain the true last will and testament of the said A. B., deceased, of 
which probate was so granted as aforesaid; that I am the son of the 
said deceased and the executor substituted in the said will, and I will 
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well and faithfully administer the personal estate of the said testator, by 
paying his just debts and the legacics contained in his said will so far as 
the same shall thereto extend and the law bind me: that I will exhibit 
a true and perfect inventory of the said estate, and render a just and 
true account thereof whenever required by law so to do; und that the 
whole of the personal estate of the said testator amounts in value to the 


sum of pounds and no more, to the best of my knowledge, informa- 
tion and belief. 
Sworn at this 
day of 18 , before (Signed) C.D. 
me, 


No. 87.—Oath for Cessato Probato, the Executor having 
attained his Majority. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of mako oath and say, that the said A. B., of 
deceased, died on the day of 18 at having made and 
duly executed his last will and testament, bearing date the day of 

18 and thereof appointed his nephew, mo this deponent, solo 
executor, I being then in my minority, to wit, of the age of years 


only : 

And I further make oath and say, that on the day of 18 , 
letters of administration (with the said will annexed) of the personal 
estate of the said deceased were grauted by this Division at the principal 
(or as the ease may be) registry, to KE. F., the natural and lawful mother 
and next of kin and curatrix or guardian of me, this deponent, for ny 
uso and benetit until I should attain the age of twenty-one years (us by 
the acts and records now remaining in the said probate registry appears) : 

And I further make oath and say, that on tho day of 
18 , I attained the age of twenty-one years, and the said lettors of ad- 
ministration with the said will annexcd have consequently ecased and 
expired : 

fan I further make oath and say, that I believo the parchment exhibit 
hereunto annexed, partly written and partly printed, and marked by me, 
to contain the true last will and testument of the said deceased; that I 
am the sole executor named in the said will, and I will well and faith- 
fully administer the personal estate of the said deccascd, by paying his 
just debts und the Icgacies contained in his said will so far as the samo 
shall thereto extend and the law bind me; that I will exhibit a true and 
perfect inventory of tho said estate, and render a just and true account 
thercof whenever required by law so to do; and that the whole of the 
personal estate of the said deceased amounts in value to the sum of 
pounds and no more, to the best of my knowledge, information and belicf. 


Sworn at this . 
day of 18 , before (Signed) C.D. 


me, 
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Onth for Cessate 
Probate, the 
Executor having 
attained his 
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No. 88,—Oath for Cessate Probate to Executor where 
Attorney has proved. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Oath for Cessate = 0, B., of make oath and say that the said A. B., of 
prone ae deceased, died on tho day of 18 at having made 
Attorney has and duly exccuted his last will and testament, bearing date the 
proved, day of 18 and thereof appointed his son, mo this deponent, sole 
oxecutor : 
And I further make oath, that on the day of 18 
letters of administration with the said will annexed of the personal estute 
of the said deccased were by authority of this Division granted to k. F. 
as the lawful attorney and for the use and benefit of me, this deponent, 
who was then residing at and until I should duly apply for and 
obtain probate of the said will to be granted to me (as by the acts and 
records now remaining in the principal probate registry thereof appears) : 
And I oe make oath, that I have returned to and am now resident 
in ngland: 
And I further make oath and say, that I believe the parchment exhibit 
hereunto annexed, partly written aud partly printed, aud marked by me, 
to contain the true last will and testament of the said deecased; that I 
am tho sole executor named in the sail will, aud I will well and faith- 
fully administer the personal estate of the said testator, by paying his 
just debts and the legacies contained in his said will so far as the same 
shall thereto extend and the law bind me; that T will exhibit a true and 
perfect inventory of the suid estate, and render a just and tre account 
thereof whenever required by law so todo; and that the whole of the 
personal estate of the said testator amounts in value tu the sum of 
pouuds and no more, to tho best of my knowledgo, information and 
belicf. 
Sworn at this ; 
day of 18, before (Signed) C. B. 
me, 


No. 89.—Qath for Administrators (Husband takes). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probute.) The Principal Probate Registry, 
Tn tho goods of A. B., deceased. 


Oath for Admi- —_ I, C, B., of mako oath and say, that A. B., of deceased, 
eden (Hus- dicd intestato, and that I am {ho lawful husband of the said deceased ; 
and takes). that 1 will faithfully administer the personal ostute of the said deceased, 
by paying her just debts and distributing the re-idue of her estate accord- 

ing to law; that I will exhibit a true und perfect inventory of the said 

estate aud render a just and truc account theres whenever required by 


law so to do; that the suid deceased died at , on the day of 
18 ; and that the whole of the personal estate of the said deceased 
amounts in valne to the sum of pounds and no more, to the best of 
iny knowledye, information and belief. 
Sworn at this 
day of 18, before (Signed)  , B, 


me, 
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No. 90.—Oath for Administrators (Husband’s Representative 
takes). 


igh Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


‘I, 0.D.,, of make outh and say, that A. B., of deceased, Oath for Admi- 
died intestate, leaving I. B. her lawful husband, who is since dead, mi trators (Hus 
without having taken upon him letters of administration of her personal air a 
ostate, and that I am the sole executor of the will [or the administrator “"""** an 
of the personal estate] of tho suid I. B., deccased, probate of the said 
will [or letters of administration, &c.] having been granted to ine by this 
Division [at the principal (or as the ease may tr) registry] in the month of 

18; that I will faithfully administer the personal estate of the 
said deceased [ke., &c. (fur the rest of the outh, sce previous Form, No, 89, 
Srom “by paying,’ §¢., to the end)}. 


_In the H 


No. 91.—Gath for Administrators (Child takes on Husband 
renouncing’). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probute.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of mike oath and say, that A. B., of deceased, Onth for Admi- 
dicd intestate, leaving KE. U., her lawful husband her surviving, who las eae 
duly renounced the letters of administration Gf her personal estate, and yh aq snoune 

: ee ta band renouncs 
that I am one of the natural and Jawful children and next of kin of the ing), 
said deceased; that I will faithfully administer the personal estate of the 
said deceased, by paying her just debts [&c., de. (copy form No. 89, from 
‘Cand distributing”? to the end) |. 


No. 92.—Oath for Administrators (Widow takes). 


In the High Ccurt of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
Tn the goods of A. B., deceased. 
I, C. B., of make oath and say, that A. B., of , decease, Oath for Admi- 


died intestate, and that I am the lawful widow and relict of the suid Wane : 
deceased ; that I will faithfully administer the personal estate of the said (Widow takes). 
deceased by paying his just debts [&c., dc. (see Horm No. 89 for the com- 

pletion of this oath, from ** and distributing’? down to the end). 


144 


Oath for Admi- 

nistrators (Child 
takes on Widow 
renouncing). 


Oath for Admi- 
nistrators (Child 
takes, Widow 
haying dicd). 


Oath for Admi- 
nistrators (Child 
takes, Deceased 
being a Widow 
or Widower), 


Apprnprx.—Y. Fors, 


No. 93.—Oath for Administrators (Child takes on Widow 


renouncing), 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of , make oath and say, that A. B., of deceased, 
died intestate, leaving KE. B., his lawful widow and relict, who has dul 
renounced the letters of administration of his personal estate, and that 1 
am one of the natural and lawful children and next of kin of the said 
deceased ; that I will faithfully administer the personal estate of the said 
deceased, by paying his just debts [&c., &c. (see Form No. 89, “ Oath for 
Administrators (Husband),” for the completion of this oath, copying from 
“and distributing’? down to the end)]. 


No, 94.—Oath for aaa (Child takes, Widow haying 
died). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deccased. 


I, 0. D., of make oath and say, that A. B., of deceased, 
died intestate, leaving E. B., his lawful widow and relict, who is since 
dead, without having taken upon her letters of administration of his 
personal estate, and that I am one of the natural and lawful children and 
next of kin of the said deceased; that I will faithfully administer the 
personal estate of the suid deccased, by paying his just debts [&e., &e. 
(as in Horm No. 89, from “and distributing” to the end)}. 


No. 95.—Oath for Administrators (Child takes, the Deceased 
being a Widow or Widower). 


In the High Court of Justico, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ¢. D., of make oath and say, that A. B., of deceased, 
died a widow [or a widower} and intestate, and that I am one of the 
natural and lawful children and one of the next of kin of the said 
deceased: that I will faithfully administer the personal estate of the 
said deccased, by paying just debts [&c., &. (as in Form No, 89, 
from “and distributing” to the end)}. : 
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No. 96.—Oath for Administrator of Effects of Divorced 


Woman. 
In the High Court of Justice, Probate, Divorce and Admiralty Division, 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, D. B., of mako oath and say, that the said A. B., of 
deccased, formerly the wife of E. B., died on the day of 18 
at intestate, a singlo woman, leaving her surviving mo this depo- 
nent, her natural and lawful child and only next of kin: 

And I further make oath and say, that the marriage of the said 
A. B. (a) with the said E. B. was dissolved by tho final decree made 
by this Division on tho day of Pe ie 

And I further make oath and say, that I am the natural and lawful 
child and only next of kin of tho said deceased; that I will faithfully 
administer the personal estate of tho said deceased, by paying her just 
debts and distributing the residue of her said estate according to law; 
that I will exhibit a true and perfect inventory of the said estate and 
render a just and true account thereof whenever required by law so to 
do; and that the whole of the personal estate of tho said deccased 


amounts in value to the sum of pounds and no more, to the best of 
my knowledge, information and belief. 
Sworn at 
this day of (Signed) OD. B. 


18 , before mo, 


No. 97.—Oath for Administrators (Reprosentative of Widow 


or Child takes). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Prabate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased 
died intestate, leaving E. B., his lawful widow aud relict, and G. B., 
I. B. and K. B., his natural and lawful and only children, and only next 
of kin, together the only persons entitled in distribution to his personal 
estate; that the said E. B., G. B., I. B. and K. B. havo all since died 
without having taken upon them letters of administration of the personal 
estate of the said deccased ; that I am one of the executors of tho will [or 
administrator of the personal estate] of the said E. B. [or G. B.] deceased 
(probate of the said will or letters of administration, &c. having been 
granted tu me by this Division [at the principal (or district) registry 
* (as the case may be)}, in the month of 18); that 1 will faithfully 
administer the personal estate of the said deceased by paying his just 
debts and distributing the residue of his said estate according to law 
[&e., &c. (as at previous Form No. 96. Copy from “that I will” to the 


end) |. 





(a) A divorced woman will be described by the name by which she was 
known at the time of her death. (Hay, 35 L. J. R. (N.8.), P. & M. 
p.3; 1L.R., P. & D. p. 41.) 
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No. 98.—Oath for Administrators (Father takes). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 

In the goods of A. B., deceased. 
Oath for Admi- ‘I, C. D., of make oath and say, that A. B., of deceased, 
nistrators died u bachelor [or a spinster] and intcstate, and that I am the natural 


(Father takes). and lawful father and next ot kin of the said deceased; that I will fuith- 
fully administcr the personal estate of the said deceased by paying 
just debts and distributing the residuc of said estate according to 
law; that 1 will oxhibit a true and perfect inventury of the said estute, 
and render a just and true account thercof whenever required by law so 
to do; that the said deceased died at on the day of 18 ; 
and that the whole of the personal estate of the said deceased amounts in 


value to the sum of pounds and no more, to the best of my know- 
ledge, information and belief. 
Sworn at 
this day of (Signed) C.D. 


18 , before me, 


No. 99.—Oath for Administrators (Son of Father takes on the 
Father renouncing, &c.). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Oath for Admi- ‘J, C. D., of make oath and say, that A. B., of deceased, 
side eo dicd a bachclor [or a spinster] and intestate, leaving surviving him [or 
Ga the Fither ee: her] E. F., his [or her] natural and lawful father and next of kin, who 
nouncing, &c.). has duly renounced Ictters of administration of his [or her] personal 
estate and consented to letters of administration being granted to me the 
deponcnt, and that I am the natural and lawful son of the said E. F. ; 
that I will faithfully administer the personal estate [&c., &c. (as in pre- 
vious Form No. 98. Copy therefrom from ‘‘of the said deceased by paying” 


down to the end) |. 





No. 100.—Oath for Administrators (Father’s Representative 


takes), 
In the High Court of Justico, Probate, Divorce and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 
In the goods of A. B., deceased. 
Oath for Admi- _‘I, C. D., of make oath and say, that A. B., of deceased, 
mustrators died a bachelor [or a spinster] and intestate, leaving E. F., his [or her] 


(Father's Repre- 


sentative takes). natural and lawful father and next of kin, hin [or her] surviving, who is 


since dead, without having taken upon him letters of administration of his 
[or her] personal estate; that I am one of the exccutors of the will [or the 
administrator of the personal ostate| of the said Ii. F., deceased, probate 
of the said will [or Ictters of administration, &c.] haying been granted to 
me by the principal registry [or, district registry at , (us the cuse 
may be)| of the Probate, Divorce and Admiralty Division of the High 
Court of Justice in the month of 18 ; that I will faithfully ad- 
minister the personal estate [&o., &e. (as in the form of oath No. 98 for 
father. Copy from “ of the said deceased by paying” to the end). 
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No. 101.—Oath for Administrators (Mother takes as Next 
of Kin). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In tho goods of A, B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, Cath for Admi- 
died a bachelor [or a spinster], without a father and intestate, and that I (Mother takes - 
am the natural and lawful mother and only next of kin of the said Next of Kin), 
deccased ; that I will faithfully administer the personal estate of the said 
deceased by [&e., &e. (as in the form of oath for futher, No. 98. Copy from 
paying just debts’ to the end)). 


No. 102.—Oath for Administrators (Brother takes on the 
Mother renouncing), 


In tho High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
J, C. D., of muko oath and say, that A. B., of deceased, Oath for Admi- 


dicd a bachelor for a spinster], without a futher and intestate, leaving wstrators 

2 : ’ . (Brother takes 
E. F'., widow, his [or her] natural and lawful mother and only next of on the Mother 
kin him [or her) surviving, who has duly renounced letters of adminis- renouncing). 
tration of his [or ber] personal estate; that I am the natural aud lawful 
brother of the said deceased ; that L will faithfully administer the personal 
estate of the suid deceased, by [&c., ke. (as in the form of oath fur father, 
No. 98. Copy from “ paying just debts”? to the end) |. 


No. 103.—Oath for Administrators (Brother takes, the Mother 


being dead), 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, Oath for Admi- 
died a bachelor [or a spinster], without a father aud intestate, leaving eae 
LK. F., widow, his [or her] natural and lawful mother and only next of a as 
kin him (or her] surviving, who is since dead, without having taken upon being dead), 
her letters of administration of his {or her] personal estate; that I am 
the natural and lawful brothcr of the said deccascd ; that I will faithfully 
administer the personal estate of the said deceased [§c., ge. (as in Form of 


Oath for Father, No. 08. Copy from © by paying Just debts” to end), 


748 


Oath for Admi- 
nistrators 
(Brother takes 
as Next of Kin), 


Oath for Admi- 
nistrators 
(Nephew takes, 
Next of Kin 
renouncing), 


Oath for Admi- 
nistrators 
(Nephew takes, 
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No. 104.—Oath for Administrators (Brother takes as Noxt 


of Kin), 
In the High Court of Justico, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or a spinster], without a parent and intestate, and that I 
am the natural and lawful brother [or sister] and ono of the [or only] next 
of kin of the said deceased ; that I will faithfully administer the personal 
estate of the said deceased [g¢., ge. (as in Form of Oath for Father, No. 98. 
Copy from “by paying just debts” to end). 


No. 105.—Oath for Administrators (Nephew takes, the Next 
of Kin ronouncing). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deccased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor for a spinster], without a parent and intestate, leaving 
E. F., his [or her] natural and lawful brother and only next of kin him 
[or her] surviving; that the said I. F. has duly renounced letters of 
administration of his [or her] personal estate; that I am tho lawful 
nephew and one of the persons entitled in distribution to the personal 
estate of the said deceased, being the natural and lawful son of G. H., 
the natural and lawful brother of the said A. B., who died in his life- 
time; that I will faithfully administer the personal estate of the said 
deceased by [de., ge. (es in Form of Oath for Father, No. 98. Copy from 
“by paying just debts” to the end) |. 


No. 106.—Oath for Administrators (Nephew takes, the Next 


of Kin being dead). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or @ spinster], without a parent and intostate, leaving 

. F. and G. H., spinster, his natural and lawful brother and sister, 
and only next of kin, him [or her] surviving, who have both since died 
without having taken upon themselves letters of administration of his 
(or her] personal estato; that I am the lawful nephew ir niece] and 
one of the persons entitled in distribution to the personal estate of the 
said intostate, being the natural and lawful son of I. K., the natural 
and lawful brother also of the said A. B., who died in his lifetime; 
that I will faithfully administer the personal estate of the said deceased 
[gc., ge. (as in Form of Oath for Father, No. 98. Copy from ‘‘ by paying 

just debts” to the end)). 
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No. 107.—Oath for Administrators (Representative of Brother 


or Sister takes). 
In tho High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or a spinster], without a parent and intestate, leaving 
H. F. and G. H., spinster, his [or her] natural and lawful brother and 
sister, and only next of kin, the only persons entitled in distribution to 
his [or her] personal estate him [or her] surviving ; that the said E. F. 
and G. H. have both since dicd, without having taken upon themselves 
letters of administration of the personal estate of the said deceased ; and 
that I am the administrator of the personal estato of [or one of the 
executors of the will of] the said E. I’. [or G. H.] (letters of administra- 
tion, &c., or probate of the said will having been granted to me by tho 
Probate, Divorce and Admiralty Division of the High Court of Justice 
[at the principal registry, or district registry (as the case may 
éc)| in the month of 18 ); that I will faithfully administer the 
personal estate and effects of tho said deceased [¢e., gc. (as in Form for 
Administrators (Father), No. 98. Copy from “‘ by paying just debts” 
to the end) |. 





No. 108.—Oath for Administrators (Uncle or Aunt, Nephew 
or Niece takes as Next of Kin). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 

I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or a spinster], without a parent, brother or sister, and 
intestate, and that I am the lawful uncle [or aunt or nephew or niece], 
and one of the next of kin of the said deccased ; that I will faithfully 
administer the personal estate of the said deceased [g¢., gc. (here follow 
Form 98 for Administrators (Futher) from ‘‘ by paying”’ down to the end)]. 


No. 109.—Oath for Administrators (Representative of Uncle, 
Aunt, Nephew or Niece takes). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that A. B., of deceased, 


died a bachelor [or a spinster] without a parent, brother or sister, and 
intestate ; leaving KE. F. and G. H., spinster, his [or her] lawful nephew 
and niece (or lawful uncle and aunt] and only next of kin him [or her] 
surviving ; that the said K. F. and G. H. have both since died without 
having taken upon them letters of administration of the personal estate 
of the said deceased, and that I am one of the executors of the will [or 
administrator of the personal estate] of the said E. F. [or G. H.] (probate 
of the said will or letters of administration, &c., having been granted to 
me by the Probate, Divorce and Admiralty Division of the High Court of 
Justice [at the principal (or if t¢ be 80, the district) registry] in 
the month of 18 ); that I will faithfully administer the personal 
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estate and effects of the said deceased [¢c., ¢e. (here follow Form, Adminis- 
trator (Father), No. 98, from “by paying”? to the end)}. 





No. 110.—Oath for Administrators (Cousin-German takes as 


Next of Kin). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
Oath forAdmi- 7 OC. D., of make oath and say, that A. B., of deceased, 
nistrators 


(Cousin-German died a bachelor [or a spinster], without parent, brother or sister, uncle or 
takes as Next of aunt, nephew or niece, and intestate, and that I am the lawful cousin- 
german and one of the next of kin of tho said deceased ; that I will faith- 
fully administer the personal estate of the said deceased, by [f¢., ge. (here 
follow Form No. 98, Administrator (Father), by copying from “paying 
just debts’? to the end) |. 





No. 111.—Oath for Administrators (Representative of Cousin- 
German takes). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
Oath forAdmi- J, C. D., of make oath and say, that A. B., of deceased, 


nistrators (Re- 4:13 . ; . . : 
presentative of died a bachelor [or a spinster], without a parent, brother or sister, uncle 


Cousin-German or aunt, ncphew or niece, and intestate, leaving HK. F. and G. If., spinster, 
takes), his [or her] lawful cousins-gorman and only next of kin him [or her] sur- 
viving; that the said I. F. and G. H. have both since died without 
having taken upon themselves lettcrs of administration of the personal 
estate of the said deccased, and that I am one of the executors of the will 
or administrator of the personal are of the said K. F. for G. H.] 
probate of the said will or letters of administration, &c., having been 
granted to me by the Probate, Divorce and Admiralty Division of the 
High Court of Justice [at the principal (or district) registry] in 
the month of 18 ); that I will faithfully administer the personal 
estate of the said deceased [¢c., gc. (here follow to the end Form No. 98, 


From © by paying’). 





No. 112.—Oath for Administrators (Second Cousin takes as 
Next of Kin). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Oath forAdmi- JT, 0. D., of make oath and say, that A. B., of deceased, 

eee died a bachelor [or a spinster], without a parent, brdther or sister, uncle 

takes as Next of or aunt, nephew or niece, cousin-german, or cousin- german once removed, 

Kin). and intestate; that I, this deponent, am his [or her] lawful second cousin 
and only next of kin; that I will faithfully administer the personal estate 
of the said deceased [¢c., $c. (here follow to the end Form No. 98 for Adminis« 
trator (Father), from “ by paying’’)|. 
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No. 118.—Oath for Administrators (Creditor takes, the Next 
of Kin renouncing, &c.). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, 0. D., of make oath and say, that A. B., of deceased, Oath for Admi- 


died a bachelor, without a parent and intestate, leaving E. F. and G. H., nistrators (Cre- 
spinster, his natural and lawful brother and sister and only next of kin, setae brsirned 
and the only persons entitled in distribution to his personal estate, him pouncing, &c.). 
surviving, who havo duly renounced letters of administration of his said 
personal estate, and that I am a creditor of the said deceased ; that I will 
faithfully administer the personal estate of the said deceased by paying 
his just debts and distributing the residue [é¢., §¢.* (following Form for * [N-B. A cre- 


Administrator (Father) to the end)}. Ce ae 


bond pro ratd.] 





No. 114.—Oath of Administrator when the Intestate’s 
Domicile is noted. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that the said A. B., of Oath of Admi- 


deceased, died intestate, and that I am his lawful widow and relict; that nistrator when 
I will faithfully admivister the personal estate of the said deceased by eee 
paying his just debts and distributing the residuc of his said estate noted, 
according to law; that I will exhibit a true and perfect inventory of ty RB This 
all and singular the said estate, and render a just and true account vk may be 
thereof whenever required by law so to do; that the said deceased dicd followed niutatis 
at on the day of 18; and I further make oath and ee ee 
say that the deceased was domiciled in England at the time of his death the first part of 
and that the whole of the personal estate of the said deceased amounts in the oath from 
value to the sum of pounds, and no more, to the best of my know- that for exe- 
. ‘ : cutor, No. 72.] 
ledge, information and belief. ’ 
Sworn at this 
day of 18 , before (Signed) C.D. 
me, 





No. 115.—Oath for Administration to Attorney of Intestate’s 


Husband. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, Oath for Ad- 
died intestate, leaving K. B., her lawful husband, who now resides at ministration 
in the East Indies, and that I am the lawful attorney of the said E. B. ; east of 
that I will faithfully administer the Agee estate of the said deceased Pusband. 
for the use and benefit of the said HK. B., and until he shall duly apply 
for and obtain letters of administration of tho personal estate of the said 


deceased to be granted to him, by paying the just debts of the said deceased, 
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and distributing the residue of her said estate according to law; that I 
will exhibit a true and perfect inventory of the said estate, and render a 
just and true account thereof whenever required by law so to do; that 
the said deceased died at on the day of 18 ; and that 
the whole of the personal estate of the said deceased amounts in value to 
the sum of pounds, and no more, to the best of my knowledge, 
information and belief. 


Sworn at this 
day of 18 , before (Signed) C.D. 
me, 





, 


No. 116.—Oath for Administration to Attorney of Intestate’s 


Widow. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 
Oath for Ad- I, C. D., of make oath and say, that A. B., of deceased, 


Attorney of Tne died intestate, leaving E. F., his lawful widow and relict, who is now 
testate’s Widow. residing at in Australia; that I am the lawful attorney of tho said 
E. F., and that I will faithfully administer the personal estate of the said 
doceased for the use and benefit of the said 1%. I’., and until she shall 
duly apply for and obtain letters of administration of the personal estate 
of the said deccased to be granted to her [¢c., gc. (as in former case, to the 


end). 





No. 117.—Oath for Administration to Attorney of Intestate’s 
Father. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Oath for Ad- I, C. D., of make oath and say, that A. B., of deceased, 
ministration to died a bachelor [or a spinster] and intestate, leaving surviving him [or her] 
rari ed Wt E. F. his [or her] natural and lawful father and next of kin, who is now 
" residing at in North America; that I am the lawful attorney of the 

said E. F., and that I will faithfully administer the personal estato of 

the said deceased for the use and benefit of the said EK. F., and until he 

shall duly apply for and obtain letters of administration of the personal 

estate of the said deceased to be granted to him, by [gc., gc. (as in previous 


cascs, to the end) |. 





No. 118.—Oath for Administration to Attorney of Intestate’s 


Mother. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Oath for Ad- I, C. D., of make oath and say, that A. B., of deceased, 


pereaest ge died a bachelor [or a spinster] and intestate, without a father, leaving 
Attorney Wher, surviving him [or her] E. F., widow, his [or her] natural and lawful 
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mother and only next of kin, who is now residing at in the East 
Indies; that I am the lawful attorney of the said E. F., and that I will 
faithfully administer the personal estate of the said deceased for the use 
and benefit of the said KE. F., and until she shall duly apply for and 
obtain letters of administration of the personal estate of the cad deceased 
to be granted to her, by [é., ge. (as in Form of Oath for Attorney of 
Intestate’s Husband (No. 115), from “ paying the’? to the end)]. 


No. 119.—Oath for Administration to Attorney of Intestate’s 


Child. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


‘I, C.D., of make oath and say, that A. B., of deceased, 
died a widow [or a weeded and intestate; that I am the lawful attorney 
of EK. F., one of the natura) and lawful children and one of the next of 
kin of the said deceased; that I will faithfully administer the personal 
estate of the said deceascd for the use and benefit of the said E. F., who 
is now residing at in America, and until he shall duly apply for 
and obtain letters of administration of the personal estate of the said 
deceased, to be granted to him, by [éc., ¢c. (as in Form for Attorney of 
Intestate’s Husband (No. 115), from ‘* paying the’? to the end)}. 


No. 120.—Oath for Administration (the Deceased being 


presumptively dead). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of in the county of widow, make oath and say, 
that A. B., of in the county of deceased, dicd in or since 
the year 18 a bachelor, without father and intestate, but I am unable 
to depose as to the place of his death : 

That on the day of July, 18 , by an order made in this Division, 
it was ordered that, on an application being made for letters of adminis- 
tration of the personal estate of the said intestate, the death of the 
said deceased may be sworn to havo occurred in or since the year 18 , 
aforesaid : 

That I am the natural and lawful mother and only next of kin of tho 
said deceased ; I will faithfully admiuister the personal estate of the said 
decoased, by paying his just debts and distributing the residue of his 
said estate according to law ; I will exhibit a true and perfect inventory 
of tho said estate and render a just and true account thereof whenever 
required by law so to do; and the whole of the personal estate of the said 


deceased amounts in value to the sum of pounds, and no more, to 
the best of my knowledge, information and belief. 
Sworn at 
this day of (Signed) 0. D. 
18 , before me, 
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No. 121.—Oath for Administrator (the former Grant having 
been revoked). 


In the ks Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— 

1. The said A. B., of deceased, died on the day of 
18 , at intestate, a widower, without child or parent, brother or 
sister, uncle or aunt, nephew or niece. 

2. Notwithstanding the premises, letters of administration of the per- 
sonal estate of the said deceased were, on the day of 18 , 
granted by this Division to E. F., the lawful second cousin of the said 
deceased, on the suggestion that the said deceased died intestate, a 
widower, without child or parent, brother or sister, unclo or aunt, 
nephew or niece, cousin-german or cousin-german once removed, and, 
that he was one of the next of kin of the said deceased. 

3. Tho said letters of administration have been since voluntarily brought 
in by or on behalf of the said K. F., and have been duly revoked and 
declared null and void to all intents and purposes in the law. 

4, Tam tho lawful cousin-german and one of the next of kin of the 
said deceased ; I will faithfully administer the personal estate of the said 
deceased, by paying his just debts and distributing the residue of his said 
estate according to law ; I will exhibit a true and perfect inventory of the 
said estate and effects, and render a just and true account thereof when- 
ever required by law so to do; and that the whole of the personal estate 
of the said deccased amounts in value to the sum of pounds and no 
more, to the best of my knowledge, information and belicf. 


Sworn at foi 
this ay 0 (Signed) C.D. 
18 , before me, ae 


No, 122,—Oath of Guardian administering for the Use of a 
Minor, 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died at on the cy of a widower and intestate, 
leaving E. F. and G. H. his natural, lawful and only children and only 
next of kin, who are now in their minority, to wit, the said E. F., of the 
age of years and upwards, and the suid G. H., of the age of 
years and upwards, but severally under the age of twenty-one years. 

And I further make oath and say, that there is no testamentary or 
other lawfully appointed guardian of the said minors, and that I am tho 
lawful and next of kin of the said HK. F. and G. H., who have 
by an instrument in writing under their hands bearing date the day 
of 18, elected me to be their guardian for the purpose of taking 
letters of administration of the personal esiate of the said deceased for 
their use and benefit, and until one of them shall attain the ago of twenty- 
one years. 

And I further make oath and say, that I will faithfully administcr the 
personal estate of the said deceased for the use and benefit of tho said E, F. 
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and G. H., until one of them shall attain the age of twenty-one years, by 
paying tho just debts of the said deceased, and distributing the residue of 
his said estate according to law; that I will exhibit a true and perfect 
inventory of the said estate and render a just and true account thereof 
whenever required by law so to do; and that the whole of the personal 
estate of the said deceased amounts in value to the sum of pounds 
aud no more, to the best of my knowledgo, information and belief. 
Sworn at 
this day of Signed C.D. 
18 , potare me, (Signed) 


No. 123.—Oath of Guardian administering for the Use of an 


Infant. 
In the High Court of Justice, Probate, Divorco and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B, deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died at on the day of 18 , a widower and 
intestate, leaving I. F., and G. H. his natural and lawful and only 
children and only next of kin, who are now in their infancy, the said 


E. F. of the age of years and upwards, and the said G. H. of the 
age of years and upwards, but respectively under the age of seven 
years. 


And I further make oath and say, that there is no testamentary or 
other lawfully appointed guardian of the said infants, and that I am the 
lawful and next of kin of the said infants, and have been duly 
assigned their guardian for tho purpose of taking lettors of administra- 
tion of the personal cstate of the said deceased, for their use and benefit 
until one of them shall attain tho age of twenty-one years : 

And I further make oath and say, that I will faithfully administer the 

ersonal estate of the said deceased, for the use and benefit of the said 

. F. and G. H. until one of them shall attain the age of twenty-one 
years, by paying [§¢., gc. (as in the previous form to the end). 


No. 124.—Oath of Testamentary or other specially appointed 
Guardian administering for the Use of Minors. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., widow, deceased. 


1. I, C. D., of in the county of make oath and say, that 
the said A. B., of deceased, died on the day of 18 
at a widow and intestate, leaving E. F. and G. H. her natural and 
lawful and only children and only next of kin her surviving, who are 
both now in their minority, to wit, the said E. F. of the age of 
years and upwards, and the said G. H. of the age of years and 
upwards, but severally under tho age of twenty-one years. 

9, And I further make oath and say, that I. K., late of deceased, 
the natural and lawful father of the said minors, by his will dated the 
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day of 18 appointed me this deponent to be guardian of his 
said children (as in and by the said will duly proved in the month of 
18 and now remaining on record in the principal [or, as the case 

may be|, registry of this Division appears). 

8, And 1 further make oath and say, that I am the guardian of the 
said minors duly appointed in and by the will of the said I. K.; that I 
will faithfully administer the personal estate of the said deceased for the 
use and benefit of the said HK. F. and G. H., until one of them shall 
attain the age of twenty-one years, by paying the just debts of the said 
deceased, and distributing the residue of her said estate according to law ; 
that I will exhibit a true and perfect inventory of the said estate, and 
render a just and true account thereof whenever required by law so to do; 
and that the whole of the personal estate of the said deceased amounts in 


value to the sum of ounds and no more, to the best of my know- 
ledge, information and belief. 
Sworn at this 
day of 18 , bt (Signed) C.D. 
me, 


Norz.—In case the guardian has been appointed by the Chancery 
Division, inscrt the following words:—‘‘ That I have been duly ap- 
pointed guardian of the estate of the said minors under and by virtuo of 
an order of the Chancery Division of the High Court of Justice, made on 
the day of , during their minority, and until the further 
order of the said Court.’’ 


No. 125.—Oath of Committee administering for the Use of 
Lunatic. 


In the sy Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died at on the day of intestate, a bachelor 
leaving HE. B. his natural and lawful father and next of kin him sur- 


viving : 
Aaa I further make oath and say, that the said E. B. is a lunatic so 
found by inquisition, and that by an order made in lunacy on the 
day of 18 I, this deponent, was appointed committee of the estate 
of the said lunatic : 
And I further make oath and say, that I will faithfully administer the 
ersonal estate of the said deceased for the use and benefit of the said 
unatic, during his lunacy, by paying the just debts of the said deceased, 
and distributing the residue of his said estate according to law; that I 
will exhibit a true and perfect inventory of the said estate, and render a 
just and true account thereof whenevor required by law so to do; and 
that the whole of the personal estate of the said deceased amounts in 
value to the sum of pounds and no more, to the best of my know- 
ledge, information and belief. 
Sworn at this . 
day of 18 , ta 
me, 


(Signed) C.D. 


Common Form Busrness. 


No. 126.—Oath of Person appointed under the Lunacy Act, 
1890 (53 Vict. c. 5). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that the said A. B., of 


deceased, died at on the day of 18 intestate, a bachelor, 
leaving E. B. his natural and lawful father and next of kin him sur- 
viving : 

And I further make oath and say, that the said E. B. is now a lunatic; 
that I am the person intrusted with the application of the personal estate 
to which he the said E. B. may be entitled, under an order of , made 
in lunacy and dated the day of 18: 

And I further make oath and say, that I will faithfully administer the 
personal estate of the said deceased for the use and benefit of the said 
lunatic, during his lunacy, by paying the just debts of the said deceased, 
and distributing the residue of his said estate according to law; that I 
will exhibit a true and perfect inventory of the said estate, and render a 
just and true account thereof whenever required by law so to do; and 
that the whole of the personal estate of the said deceased amounts in 


value to the sum of pounds and no more, to the best of my know- 
ledge, information and belief, 
Sworn at 
this day of (Signed) ©. D. 


18 , before me, 


No. 127.—Oath of Next of Kin administering for the Use of 
Lunatic. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of _ 
deceased, died at on the day of intestate, a bachelor, 
leaving E. B. his natural and lawful fathcr and next of kin him 
surviving : 


And I further make oath and say, that the said E. B. has been for 
many years last past, and is now, a lunatic or person of unsound mind : 

And I further make oath and say, that no committee has been 
appointed of the estate of the said E. B., nor has any order been made 
in lunacy intrusting the application of his estate to any person : 

And I further make oath and say, that I am the lawful and one 
of the next of kin of the said E. B. the lunatic aforesaid, and that I will 
faithfully administer the personal estate of the said deceased, for the use 
and benefit of the said E. B. during his lunacy, by paying the just debts 
of the said deceased, and distributing the residuc of his said estate 
according to law ; that I will exhibit a true and perfect inventory of the 
said estate, and render a just and true account thereof whenever required 
by law so to do; and that the whole of the personal estate of the said 


deceased amounts in value to the sum of i and no more, to 
the best of my knowledge, information and belief. 
Sworn at 
this day of (Signed) 0. D. 


18 , before me, 
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No. 128.—Oath of Administrator pendente lite. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., widow, deceased. 


I, C. D., of make oath and say, that the said A. B., of 
widow, deceased, died at on the day of having as asserted 
made her will, bearing date the day of but did not thereof 
appoint any executor : 

And I further say, that there is now depending in the aforesaid Divi- 
sion a certain action entitled E. against F., touching and concerning the 
validity of the said will: 

And I further make oath, that the Right Honorablo the Prosident of 
the aforesaid Division did, on the day of order that letters of 
administration of the personal estate of the said deceased be granted to 
me this deponent pending the said action: 

And I further make oath, that I will faithfully administer the personal 
eatato of the said deccased, pending the said action, save distributing the 
residue thereof, under the directions and control of this court; that I 
will exhibit a truc and perfect inventory of the said estate, and render a 
just and true account thereof whenevor required by law so to do; and 
that the whole of the personal estate of the said deccased amounts in 


value to the sum of pounds and no more, to the best of my know- 
ledge, information and belicf. 
Sworn at 
this day of (Signed) 0©.D. 


18 , before me, 


No. 129.—QOath for Cessate Administration to Next of Kin 
on attaining his Majority. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a widower and intestate ; that in the month of 18 letters of 
administration of the personal estate of the said deceased wero granted 
by the Division aforesaid to E. I’., the lawful and next of kin and 
curator or guardian lawfully assigned of mc the deponent (then an 
infant (a) ), the natural and lawful and only child and only next of kin of 
the said deceased, for my use and benefit, and until I should attain the 
age of twenty-one years : 

And I further make oath and say, that on the day of 18 , 
I, this deponent, attained the age of twenty-one ycars, by reason of 
which the said letters of administration have ccased and expired : 

And I further make oath and say, that I am the natural and lawful and 
only child and only next of kin of the said deceased ; that I will faithfully 
administer the personal estate of the said deceased, by paying his just 
debts, and distributing the residue of his estate according to law; that I 
will exhibit a true and perfect inventory of the said personal estate and 


(a) Or ‘‘the curator or guardian duly elected of me the deponent (then 
a@ minor).”” 


Common Form Business. 


render a just and true account thereof whenever required by law so to 


do; that the said doceased died at on the day of 18 ; 
and that the whole of the personal estate of the said deceased amounts in 
value to the sum of pounds and no more, to the best of my know- 
ledge, information and belief. 
Sworn at 
this day of (Signed) OC, D. 


18 , before me, 


No. 130.—Oath for Cessate Administration, the Attorney 
Administrator having died. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B. (wife of C. D.), deceased. 


I, C. D., of make oath and say, that A. B. (wife of me the said 
C. D.), of deceased, dicd intestate; that in the month of 
18 letters of administration of the personal estate of the said deceased 
were granted by the Division aforesaid to E. F., the lawful attorney of 
me, the deponent, the lawful husband of the said deceased, then residing 
at in America, for my use and benefit, and until I should duly 
apply for and obtain Ictters of administration of the personal estate of the 
said deceased to be granted to me: 
And I further make oath and say, that the said E. F. died on the 
day of 18 , by reason of which the suid letters of ad- 
ministration have ceased and expired; that I am the Jawful husband of 
the said deceased ; that I will faithfully administer the personal estate of 
the said deceased, by paying her just debts and distributing the residue 
of her said estate according to law; that I will exhibit a true and perfect 
inventory of the said estatc, and render a just and true account thereof 
whenever required by law so to do; that the said deceased dicd at 


on the day of 18; and that the whole of the personal estate 
of the said deccased amounts in value to the sum of pounds, and no 
more, to the best of my knowledge, information and belief. 
Sworn at } 
this day of (Signed) C.D. 
18 , before me, j 


No. 181.—Oath for Cessate Administration, a Suit in Chancery 
having terminated. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 

I, 0. D., of make oath and say, that the said A. B., of 
deceased, died on the day of 18 , at a bachelor 
and intestate : 

And I further make oath and say, that in the month of 18 , 


letters of administration of the personal estate of the said deceased were, 
upon my consent, granted by the said Division to G. H., as a person for 
that purpose named by and on the part and behalf of J. K., limited to the 
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purpose only of attending, supplying, substantiating, and confirming the 
procedings then already had or which at any time thereafter should or 
might be had in a certain action then depending in the Chancery Division 
between the said J. K., plaintiff, and L. M. and N. 0., defendants, and 
in any other action which might at any time thereafter be commenced 
between the parties aforesaid or any other parties touching the matters at 
issue in the said action, until a final decree should be made therein and 
the said decree carried into execution, and the execution thereof fully 
completed, but no further or otherwise (as by the records of the said court 
will appear) : 

And I further make oath and say, that the proceedings in the said 
Chancery Division for or in respect of which the said letters of adminis- 
tration were granted have since terminated, whereby the said letters of 
adminstration have ceased and expired : 

And I further make oath and say, that I am the natural and lawful 
father and next of kin of the said deceased : 

And I further make oath and say, that I will faithfully administer the 
ersonal estate of tho said isin by paying his just debts and distri- 
uting the residue of his said estato according to law; that I will exhibit 

a true and perfect inventory of the said cstate, and render a just and true 
account thereof, whenever required by law so to do; and that the whole 
of the personal estate of the said deccased amounts in value to the sum 


of pounds, and no more, to the best of my knowledge, information 
and belief. 
Sworn at ) 
this day of 18 , (Signed) C.D. 
before me, 





No. 182.—Oath for Administration de Bonis non, the Lunatic 
for whose Use the original Grant was made having died 
in the lifetime of Grantee. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A, B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died on the day of 18 at a bachelor, without 
edi brother or sister, uncle or aunt, nophew or niece, and intestate, 
eaving him surviving E. F. his lawful cousin german, and only next of 
kin who was then, and until the time of his death continued to be, a 
lunatic or person of unsound mind : 

And I further make oath and say, that on the day of 18 
letters of administration of the personal estate of the said deceased were 
granted by the Division aforesaid to me, this deponent, the lawful 
ene ae of the next of kin of the said E. I’. for his use and benefit during 

s lunacy : 

And 1 further make oath and say, that the said E. F. died on 
the day of 18 , and that part of the said personal estate 
of the said A. B. remains unadministered : 

And I further make oath and say, that I am the administrator of the 
personal estate of the said E. F., deceased, under letters of administra- 
tion granted to me on the day of 18 , by the authority of 
this Division : 

And I further make oath and say, that I will faithfully administer the 
personal estate of the said A. B., deceased [gc., ge. (down to the end, as in 
previous oat) 

is Form should be numbered 167a, see post, y. 781. ] 


Common Form Business. 


No. 1383.—Oath for Administration limited to Wages, Prize 


Money, &e. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that tho said A. B., of 
a in the Royal Navy, dicd at sea on the day of 18 
a bachelor, without parent, having made his will, but not in conformity 
with the provisions of an Act of Parliament entitled ‘‘The Navy and 
Marines (Wills) Act, 1865,’’ and having therefore died intestate so far as 
rolates to wages, prize-money, bounty-moncy, grant or other allowance 
in the nature thereof, or other money payable by the Admiralty, or any 
effects or money in charge of the Admiralty : 

And I further make oath, that I am the natural and lawful brother 
and one of the next of kin of the said deceased, and that I will faithfully 
administer the personal estate of the said deceased, limited so far only as 
concerns al] wages, prize-money, bounty-money, grant or other allowance 
in the nature thereof, or other money payable by the Admiralty, or any 
effects or money in charge of the Admiralty, by paying his just debts and 
distributing the residue of his said estute according to law; that I will 
exhibit a true and perfect inventory of the said estute, limited as afore- 
said, and render a just and true account thereof whenever required by 
law so to do; and that the personal estate of the said deceased, under the 
aforesaid limitations, amounts in valuc to the sum of pounds, and 
no more, to the best of my knowledge, information and belief. 


Sworn at 
this day of seb» % (Signed) ©. D. 
before me, 


No. 134.—Oath for Administration limited to Trust Property 
(viz. to transferring it). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that in and by an indenture of 


sottlement made the day of 18 between EK. F. of of the 
first part, G. H. of of the second part, and the said A. B., deceased, 
therein described of of the third part, after reciting that a marriage 
was intended to be had and solemnized between the said E. F. and G. H., 
it was witnossed that the said A. B., his executors, administrators and 
assigns, should stand possessed of and interested in the sum of 

pounds, &c., upon trust, after the solemnization of the said intended 
marriage, to pay the interest, dividends and annual produce of the said 
sum to the said G. H. for and during her life, and after her decease to 
the said E. F. during his life, and after the decease of the survivor of 
them in trust for all and every or such one or more exclusively of the 
other or others of the children of the said G. H. by the said E. F. as she 
the said G. H. should by deed or will appoint, and in default of such 
appointment in trust for all and every the children and child of the said 
E. F. and G. H. who being a son or sons should attain the age of twenty- 
ono years, or being a daughter or daughters should attain the said age or 
marry as therein mentioned, and if there should be but one such child 
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the whole to be in trust for that one child, his or her executors or ade 
ministrators ; and it is provided in and by the said indenture that if the 
said A. B. should depart this life, or decline to act in the trusts thereby 
created, it should be lawful for the said E. F. and G. H. and the survivor 
of them to appoint a trustee in the room of the said trustee so dying or 
refusing or declining to act for the purposes of the said indenture (as in 
and by the said indenture on reference being thereunto made will more 
fully appear): 

And | further make oath and say, that the said intended marriage was 
afterwards duly had and duly solemnized between the said HE. F. and the 
said G. H., and there is issue of the said marriage one child only, who 
has attained the age of twonty-one years : 

And I further make oath and say, that the said G. H. died on the 
day of 18 in the lifetime of her husband, intestate, and without 
having appointed the said trust estate or any part thereof by deed or 
otherwise : 

Aud I further make oath and say, that the said A. B., who was of 

decensed, died at on the day of 18 having made 
and duly cxecuted his last will and testament bearing date the day 
of 18 and thercin appointed I. K. sole exccutor and residuary legatee, 
and that the said I. K. hath renounced tho probate and execution of the 
said will: 

And I further make oath and say, that the said KE. ¥., under and by 
virtue of the power vested in him in and by the said indenture of settlo- 
ment as aforesaid, hath in and by a certain deed of appointment bearing 
date the day of 18 nominated, constituted and appointed 
L. M. of and N. O. of to be trustees in the room of the said 
A. B., deceased, for all the purposes of the said indenture of settlement 
(as in and by the said last-mentioned deed will more fully appear) : 

And I further make oath and say, that the said L. M. and N. O. havo 
in and by an instrument under their hands and scals authorized me, this 
deponent, to procure letters of administration of the personal cstate of the 
said A. B., deceased, to be granted to me as a person for that purpose 
named by them and on their part and behalf, limited so far only as concerns 
all the right, title and interest of him the said deceased in and to the said 
sum of pounds, &c., and all dividends and interest due and to become 
due thereon, and for transferring the said sum into the names of tho said 
L. M. and N. O. for the purpose of carrying into effcct the trusts of the 
said indenture of settlement of the day of 18 but no further 
or otherwise : 

And I further make oath and say, that I will faithfully administer the 
personal estate of the said A. B., deceased, limited so far only as concerns 
all the right, title and interest of him the said deceased in and to the afore« 
said sum of £ and. all dividends and intcrest due and to become due 
thereon, and for transferring the said sum into the names of the said L. M. 
and N. O., for the purpose of carrying into effect the trusts of the said 
indenture of the day of 18 but no further or otherwise; that 
I will exhibit a true and perfect inventory of the said estate, limited as 
aforesaid, and render a just and true account thereof whenever required 
by law so to do; and that the personal estate of the said deceased, limited 


as aforesaid, amounts in valuc to the sum of pounds and no more, to 
the best of my knowledge, information and belief. 
Sworn at 
this day of : ‘(Signed) ©. D. 
18 , before me, 


Common Form Business. 


No. 1385,—Oath for Administration limited to Trust Property 
(viz. to dealing with it). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say, that E. F., of deceased, 
by her will gavo, devised and bequeathed the whole of her real estate and 
the residue of her personal estate and effects unto G. H. and A. B., their 
executors, administrators and assigns, upon trust to convert the same into 
money, and to invest the proceeds in some one or more uf the public stocks 
or funds, and to pay the interest and dividends arising therefrom unto 
T. K. and L. M. during their natural lives and the life of tho survivor of 
them, and upon the deccase of such survivor to pay tho principal unto her 
grandson, me this deponent, and of her said will appointed the said G. H. 
and A. B. executors, who duly proved the same in this Division in the 
month of 18: 

And I further make oath and say, that the said G. H. and A. B. in exe- 
ceution of the aforesaid trusts, converted the said real estate and residue of 
the said deceased’s personal estate into money, and invested the same in 
the purchase of pounds, &c., in their names in the books kept by the 
Governor and Company of the Bank of England. 

That the said sum of pounds, &c. still remains standing in the 
names of the said G. II. and A. B., or in the name of tho said A. B. as 
the survivor, in the account thereof in the books kept by the Governor 
and Company of tho Bank of Hngland, but that neither the said A. B. 
nor the said G. H. had any beneficial interest whatever therein, or in any 
part thereof, or in the said dividends and interost thereof : 

And I further make onth and say, that the said A. B., of de- 


ceased, survived the said G. H., and died on tho day of 18 
at aforesaid, intestate, a widower, leaving surviving him N. O. and 


P. Q. his natural, lawful and only children and only next of kin, the 
only persons entitled in distribution to his personal estate, who have in 
and by a certain instrument in writing under their respective hands 
consented that letters of administration of the personal estate of the 
said A. B., deceased, may be committed and granted to me under the 
limitations hereinafter mentioned : 

And I further say, that no letters of administration of the said personal 
ostate have as yet been granted : 

And I further make oath and say, that I am the administrator (with 
the will annexed) of the personal estate of the said E. F., deceased, left 
unudministered by the said G. H, and A. B. (both since deceased), and 
that I will faithfully administer tho personal estate of the said A. B. 
deceased, limited so far only as concerns all the right, title and interest 
of him the said deceascd in and to the aforesaid sum of pounds, &e., 
and the dividends and interest due or to grow due thercon, but no further 
or otherwise; that I will exhibit a true and perfect inventory of the said 
estate, limited as aforesaid, and render a just and true account thercof 
whenever required by law so to do; and that the personal estate of the 
said deceased under the aforesaid limitations amounts in value to the sum 


of pounds and no more, to the best of my knowledge, information 
and belief. 
Sworn at 
this day of (Signed) ©. D, 


18 , before me, 


763 


Oath for Ad- 
ministration 
limited to Trust 
Property (viz. to 
dealing with it). 


764 


Oath limited to 
an Unsatistied 
Term. 


Oath for Ad- 
ministration 
limited to 


AppENDIXxX.—V. Forms. 


No. 186.—Oath limited to an Unsatisfied Term. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) ' The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say, that in and by an indenturo 
bearing date the day of 18 , and mado between &c. [describe 
the parties], all those twenty messuages, &o. [describe the messuages|, with 
their appurtenances, were assigned to A. B. of to hold the same to 
him, the said A. B., his executors, administrators and assigns for the re- 
mainder of a term of years then to come and unexpired therein upon 
trust [describe the trusts, the sum secured, and show the title of the ell 
asin and by the said indenture, on reference being thereunto had, wil 
more fully appear : 

And I further make oath and say, that the said A. B. since died, to 
wit, on the day of 18 at without having assigned the 
remainder of the said term : 

And I further make oath and say, that the said A. B. died intestate, 
and that letters of administration of his personal estate have not beon 
granted to any person whomsocver, so that there is not any legal personal 
representative of the said deceased competent to assign the said remainder 
of the said term : 

[ Here insert a paragraph clearing off the persons entitled to a general grant, 
whether by citation or otherwise. | 

And I further make oath and say, that tho said term still remains 
unsatisfied, so far as regards the sum of pounds : 

And I further make oath and say, that E. F’. of the sole person 
entitled to the said sum of pounds, hath nominated and appointed 
me this deponent to apply for and obtain letters of administration of the 
porsonal estate of the said deceased, under the limitations herein- 
after mentioned : 

And I further make oath and say, that I will faithfully administer the 
personal estate of the said A. B., deceased, limited so far as concerns all 
the right, title and interest of him the said deceased in and to all the 
aforesaid messuages situate as aforesaid, with their appurtenances, and 
the remainder of the said term of years therein granted and assigned 
to the said deccased by the said indenture, and all benefit and advantage 
to be had, received and taken therefrom, but no further or otherwise ; 
that I will exhibit a true and perfect inventory of the said estato, limited 
as aforesaid, and render a just and true account thereof whenever required 
by law so to do; and that the personal estate of the said deceased, under 
the aforesaid limitations, amounts in valuc to the sum of pounds 
and no more, to the best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) C.D, 
18 , before me, 





No. 137.—Oath for Administration limited to Proceedings in 
Chancery. 


robate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 


I, E. F., of make oath and say, that on the day of 
18 , G. H. delivered his statement of claim in an action brought by him 


In the Court of Justice, Probate, Divorce and Admiralty Division. 
( 
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in the Chancery Division against I. K. and others claiming [state briefly Proceedings in 
the averments of the statement]: ChADOY 

And I further make oath and say, that divers proceedings have been 
had in the said action, but that no further proceedings can be had therein 
until there is a legal personal representative of the said A. B., before the 
said Chancery Division : 

And I further make oath and say, that the said A. B., of 
deceased, died on the day of 18 , at intestate, a bachelor, 
leaving C. D. his natural and lawful father and next of kin, who has 
renounced the letters of administration of the personal estate of the said 
deccased : 

And I further make oath and say, that I am nominated and appointed 
by and on the part and behalf of the said G. H. to apply for and obtain 
letters of administration of the personal estate of the said deceased, under 
the limitations hereinafter mentioned : 

And I further make oath and say, that I will faithfully administer the 
personal estate of the said deceased, limited to the purpose only to become 
and be made a party to the aforesaid action depending in the said Chan- 
cery Division, and to attend, supply, substantiate and confirm the pro- 
ceedings already had or that shall or may hereafter be had therein, or in 
any other action which may be commenced in the said Division or in any 
other Division between the before-mentioned parties or any other parties 
touching and concerning the matters at issuc in the said action, and until 
a final decree shall be had and made therein and the said decree carried 
into execution, and the exccution thereof fully completed, but no further 
or otherwise ; that I will exhibit a true and perfect inventory of the said 
estate, limited as aforesaid, and render a just and true account thereof 
whenever required by law so to do; and that the personal estate of the 
said deceased, under the aforesaid limitations, amounts in value to the 


sum of ponte and no more, to the best of my knowledge, informa- 
tion and belief. 
Sworn at 
this day of (Signed) KE. F. 


18 , beforo me, 


No. 188.—Oath for Administration limited to Proceedings in 
Chancery. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) Tho Principal Probato Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that E. F. of has presented Oath for Ad« 
a petition in Innacy in the matter of the said A. B., a person of unsound ministration 
mind, in the Chancery Division against G. H., of and has therein, eral a Pros 
amongst other things, sct forth [state the avev'ments of the petition briefly], hanes 
and therefore prayed relief as in the said petition is mentioned : 

That the suid A. B. was of deceased, and died intestate at 
a bachelor, leaving surviving him G. H., his naturul and lawful father 
and next of kin: 

That the said G. H., having been duly cited with the usual intimation, 
but having in nowise appeared onthe — day of 18 , the 
Right Honorable the President of this Division, in default of the appear- 
ance of the said G. H. so cited as aforesaid, ordered that letters of 
administration of the personal estate of the said A. B., deceased, limited 
as hereinafter mentioned, be granted and committed to me the said O. D., 
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as a person for that purpose named by and on the part and behalf of the 
said E. F., on giving the usual security : 

And I further make oath, that I will faithfully administer the personal 
estate of the said deceased, limited to the purpose of applying upon and 
supporting the said petition in the said Chancery Division and of 
attending, supplying, substantiating and confirming the proceedings 
which may or shall be had therein or in any other matter, petition or 
action which may be commenced in the same or in any other Division 
between the afore-mentioned parties or any other parties touching and 
concerning the matters which are the subject of the prayer of the sald 
petition, and until a final order or decree shall have been made on such 
petition, and the said order or decree be carried into execution, and the 
execution thereof bo fully completed, but no further or otherwise; that I 
will exhibit a true and perfect inventory of the said estate, limited as 
aforesaid, and render a just and true account thereof whenever required 
by law so to do; and that the personal cstate of the said deceased, under 
the aforesaid limitations, amounts in value to the sum of pounds 
and no more, to the best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) 0. D. 
18 , before me, 


No, 139.—Oath for limited Administration under 38 Geo, 3, 
c. 87, and Court of Probate Acts, 1857 and 1858. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died at on the day of 18 , having made and 
duly executed his last will and testament, bearing date the day of 

and thereof appointed E. F. sole executor, who on the day 
of 18 duly proved the same in this Division : 

And I further make oath and say, that the said E. F., the sole exe- 
eutor, and to whom probate has been granted as aforesaid, has departed 
this kingdom, and is now out of the jurisdiction of her Majesty’s High 
Court of Justice: 

And I further make oath and say, that the said deceased in and by his 
said will gave and bequeathed to G. H. a certain legacy of pounds 
[or appointed G. H. his residuary legatee, or that G. H. is a creditor of 
the said deceased }. 

And I further make oath and say, that the said G. H. has nominated 
and appointed mo this deponent to apply for and obtain letters of admi- 
nistration of the personal estate of the said deceased, under the limita- 
tions hereinafter mentioned, to be granted to me as a porson for that 
purpose named by him and on his part and behalf: 

And I further make oath and say, that I will faithfully administer tho 
personal estate of the said deceased, limited to the purpose only to become 
and be made a party to any statement of complaint to be delivered 
against me in the Chancery Division of the High Court of Justice, and to 
carry the decrees or decree of the said Division into effect, but no further 
or otherwise ; that I will exhibit a true and perfect inventory of the said 
estute, limited as aforesaid, and render a just and true account thercof 
whenever required by law so to do; and that the personal estate of tho 
said deceased, under the: aforesaid limitations, amounts in value to the 
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sum of pounds and no more, to the best of my knowledge, informa- 
tion and belief, 


Sworn at 
this day of Signed C. D. 
18 , before as ene 


No. 140.—Oath for limited Administration under 38 Geo. 3, 
c. 87, and Court of Probate Acts, 1857 and 1858. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deccased. 
I, C. D., of make oath and say, that A. B., of deceased. Oath for limited 


dicd on the day of 18 at having made and duly cxecuted Administration 
his last will and testament, bearing date the day of 18 and ae ee ie 
thereof appointed E. F. and G. H. executors, who in the month of of Probate Acta: 
18 duly proved the same in the Registry of this Division : 1857, 1858. 


Aud I further make oath and say, that the said E. F. is since dead: 

And I further make oath and say, that there is now depending in the 
Chancery Division an action touching and concerning the administration 
of the estate of the said A. B., deccased, wherein is plaintiff and 

are defendants: 

And I further make oath and say, that the said G. H., the only executor 
capable of acting, and to whom probate was grauted as aforcsaid, has 
deperted this kingdom, and is out of the jurisdiction of her Majesty’s 
High Court of Justice, and by reason thereof no further proccedings can 
be had with effect in tho said suit : 

And I further make oath and say [d¢e. as in the preceding form]; that 
I will faithfully administer the personal estate of the said deceased, 
limited to the purposo only to become and be made a party to the ufore- 
said action now depending in the said Chancery Division, touching and 
concerning the administration of the personil estate of the said deceased, 
wherein the said is plaintiff and the said are defendants, and 
to carry the decree or decrees of the said Division made or to be made in 
the said action into effect, but no further or otherwise ; that I will exhibit 
a true and perfect inventory of the said cstate limited as aforesaid, and 
render a just and truc account thereof whenever required by Jaw so to do ; 
and that the personal estate of the said deceased, under the aforcsaid 


limitations, amounts in value to the sum of pounds and no more, to 
the best of my knowledge, information and belief. 
Sworn at 
on the day of (Signed) ©. D. 


18 , before me, 


No. 141.—Oath for Administration limited to a Policy of 
Assurance. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, O. D., of make oath and say, that the said A. B., of Oath for Ad- 


deceased, died on tho — day of 18 at intestate, a spinster, alae 
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without ages brother or sister, leaving E. F., her lawful uncle and onl 
next of kin, who has duly renounced the letters of administration of all 
and singular the personal estate of the said deceased : 
That in the year 18 I lent the said deceased various sums of money, 
and that by a certain policy of assurance, bearing date the day of 
18 numbered and under the hands of three of the directors 
of the Life Assurance Company, the sum of £ Was assured 
to be paid to the executors, administrators or assigns of the said A. B., 
together with such further sum or sums as should ine been appropriated 
as bonuses to the said policy after proof being given of her death as 
therein mentioned. That the said assurance was effected in the name of 
the said A. B., but that the same was so effected at the instance of me 
the said C. D.; that although the said policy was never legally assigned 
to me, the same was never in the possession of the said A. B., but was 
delivered to me as my own property and effects, and is now in my pos- 
session or held for my bencfit, and the premiums thereon were from the 
month of 18 to tho death of the said deceased paid by me: that 
Tam the sole person equitably entitled to the said policy and to the money 
secured thereby, but that I am unable to obtain payment thereof for want 
of a legal personal representative of the said deceased ; that I will faith- 
fully administer the personal estate of the said deceased, limited so far 
only as concerns all the right, title and interest of her tho said deceased 
in and to the aforesaid policy of assurance numbered in the said 
Life Assurance Company, and the said sum of £ secured 
thereby, and all profits, bonuses and accumulations thereon, and all benefit 
and advantage to be had, received and taken therefrom, but no further 
or otherwise; that I will exhibit a true and perfect inventory of the said 
estate, and render a just and true account thereof whenever required by 
law so to do; and that the personal estate of the said deceased, under the 
aforesaid limitations, amounts in value to the sum of pounds and 
no more, to the best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 





No. 1414.—Oath for Administration ad colligenda. 


I, J. W. C., of make oath and say as follows: That E. J. C., 
of died at on intestate, a bachelor, without parent, 
leaving, as I believe, two natural and lawful sisters and only next of kin, 
whose names and addresses are unknown to me. That as a member of 
the firm of bankers, I am a creditor of the said deceased. That on motion 
made in this matter on it was ordered by the court that letters of 
administration of the personal estate of the said deccased be granted to 
me the said J. W. ©. under the limitations hereinafter mentioned. That 
I will faithfully administer tho personal estate of the said deceased, limited 
for the purpose only of collecting and getting in and receiving the said 
paronn esti and doing such acts as may be necessary for the preser- 
vation of the same during the absence of the person or persons entitled 
by law to the said personal estate, and until they or one of them obtain 
letters of administration of the same, but no further or otherwise. That 
I will exhibit a true and perfect inventory of the said personal estate, and 
render a just and true account thereof whenever réquired by law so to do, 
and that the personal estate of the said deceased amounts in value to the 
sum of £ and no more, to the best of my knowledge, information, 


and belief. 
(Signed) J. W.C. 
Sworn at, &e. 
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No. 142.—Oath for limited Administration under the 73rd 
Section of the Court of Probate Act, 1857. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
obate. ) Tho Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say as follows :— 

1. BE. F., of is about to deliver his statement of complaint in the 
Chancery Division, therein, amongst other things, setting forth [here state 
the averments briefly], and praying relief in the premises as in the said 
statement will be set forth. 

2. No proceedings can be had in the said matter until there is a legal 
personal representative of the said deceased by authority of this Division. 

3. The said A. B., of deceased, died on the day of 
18 at a widowcr and intestate, leaving him surviving E. F., G. H., 
and I. K., his natural and lawful and only children and only next of kin, 
the only persons entitled in distribution to his personal estate. 

4. The said KE. F. and G. H. have respectively duly renounced all their 
right and title in and to the letters of administration of the personal estate 
of the said deceased. 

5. The said I. K. left this country inthe year 18 and is now, if living, 
resident at ; 

6. On the day of 18 the Right Honorable the President 
of this Division appointed me, this deponent, to be the administrator of 
the personal estate of the said deceased, under and by virtue of the 73rd 
section of the Court of Probate Act (1857), under the limitations herein- 
after mentioned. 

7. That I will faithfully administer the personal estate of the said 
deceased, limited to the purpose only to become and be made a party to 
the action about to be commenced by the said E. F. in the said Chancery 
Division, and to attend, supply, substantiate and confirm the proceedings 
which shall or may be had therein, or in any other action which may be 
commenced in the said Division or in any other Division between tho 
aforesaid parties or any other parties touching and concerning the mutters 
at issue in the said action, and until a final decree shall be had and made 
therein, and the said decree carried into execution, and the execution 
thereof fully completed, but no further or otherwise; I will exhibit a true 
and perfect inventory of the said estate, limited as aforesaid, and render 
a just and true account thereof whenever required by law so to do; and 
the personal estate of the said deceased undcr the aforesaid limitations 


amounts in value to the sum of pounds and no more, to the best of 
my knowledge, information and belief. 
Sworn at 
this day of (Signed) C.D. 
18 , before me, 


No. 143.—Oath for limited Administration (Married Woman 
protected under 20 & 21 Vict. c. 85). 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 
In the goods of A. B. (wife of E. F.), deceased. 


I, C. D., of in the county of make oath and say, that the 
id A. B. (wife of E. F.), of : deceased, died onthe —° day of 
Tt) 
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18 at intestate, leaving surviving her the said E. F., her 
lawful husband : 

And I further make oath and say, that on the day of 18 
two of her Majesty’s justices of the peace, at a petty sessions of the peace. 
holden for the petty sessional division of in the county of at 
the Guildhall in made an order under their respective hands and 
seals, whereby they ordered that any money or property she, the said 
deceased, had acquired since the day of 18 , when she was 
deserted by the said E. F., or might thercafter acquire, should be protected 
from her said husband and from all creditors and persons claiming under 
him, and should belong to the said deccased as if she were a feme sole ; 
and that, on the day of 18 , the said order was duly 
entered with the registrar of the county court at being the county 
court within whose jurisdiction the said A. B. was resident when the said 
order was made as aforesaid, and that tho said order remained in full force 
until the death of the said deceased : 

And I further make oath and say, that the said deceased died without 
child or parent, and that I am the natural and lawful brother and one of 
the next of kin of the said deccased; that I will faithfully administer the 
personal estate of the said deccased, limited to all such personal estate as 
she the said deceased, by virtue of the said order, was cutitled to as a 
feme sole, but no further or otherwise, by paying her just debts and distri- 
buting the residue of her said estate according to law; that I will exhibit 
a true and perfect inventory of the said estate, limited as aforesaid, and 
render a just and true account thercof whenever required by law ao to do; 
and that the whole of the personal estate of the said deceased, limited as 


aforesaid, amounts in value to the sum of pounds, and no more, to 
the best of my knowledge, information and belief. 
Sworn at 
on the day of | (Signed) C.D. 
18 , before me, 


No. 144.—Oath for limited Administration (Married Woman 
judicially separated). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of in the county of make oath and say, that the 
said A. B. (wife of E. I’.), of deceased, died on the day 
of 18 intestate, leaving surviving her the said E. F., her lawful 
husband : 

That on the day of 18 the Right Honorable Sir Francis 
Henry Jeunc, Knight, the President of the Probate, Divorce and Admi- 
ralty Division, by his final decree or sentence, decreed the said A. B. to 
be judicially separated from the said E. F. 

That the separation under the said decree continued from the making 
thereof to the time of the death of the said deceased. 

That the said deceased died without child or parent, and that I am tho 
natural and lawful brother, aud one of the next of kin of the said deceascd, 
that I will faithfully administer the personal estate of the said deceased, 
limited to all such personal estate as she the said deceased acquired after 
the said day of 18 but no further or otherwise, by paying 
her just debts, and distributing the residue of her said estate according 
to law; that I will exhibit a true and perfect inventory of the said estate, 
limited as aforesaid, and render a just and true account thereof whenever 
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required by law so to do; and that the whole of the said personal estate 
of the said deceased, limited as aforesaid, amounts in value to the sum of 


. av , and no more, to the best of my knowledge, information and 
ief. 
et at 
thi day of Signed) C.D. 
18 , before me, eee 


No. 145.—Oath for Administration as to Property not covered 


by first Grant. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of 
deceased, died on the day of 18 at leaving him sur- 
viving C. D., his lawful widow and relict : 

And I further make oath and say, that the said deceayed was at the time 
of his death possessed of personal estate within the province of Cuntcrbury, 
and that in the month of 18 letters of administration of all and 
singular tho personal estate of the said deceased were committed and 
granted by the Prerogative Court of Canterbury to me this depouent (as 
by the records of the said Court now remaining in the principal probate 
registry of this Division appears) : 

And I further make oath and say, that the said deceased was at the 
time of his death possessed of personal estate in England not within the 
limits of the jurisdiction of the said Prerogative Court of Canterbury : 

And I further make oath and say, that Ictters of administration of the 
personal estate of the said deceased, limited to the personal estate of the 
said deceased in England not covered by the aforesaid letters of adminis- 
tration, are now required to be granted to me: 

And I further make oath and say, that I am the lawful widow and 
relict of the said deceased ; that I will faithfully administer the personal 
estate of the said deceased, limited as aforesaid, by paying his just debts 
and distributing the residue of his said estate according to law; that I 
will exhibit a true and perfect inventory of the said estate, limited as 
aforesaid, and render a just and true account thereof whenever required 
by law so to do; and that the personal estate of the said deceased, 


limited as aforesaid, amounts in value to the sum of pes and 
no more, to the best of my knowledge, information and belief. 
Sworn at 
on the day of (Signed) C.D. 
18 , before me, 


No. 146.—Oath for general Administration under the 73rd 
Section of the Court of Probate Act, 1857. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 


J, O. D., of make oath and say &s follows :— 
1. The said A. B., of deceased, died on the day of 
18 at a widower, intestate, leaving E. F. and G. H. his natural 
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and lawful and only children and only next of kin, the only persons 
entitled in distribution to his personal estate and effects. 

2. I, this deponent, am a oreditor of the said deceased. 

3. The said E, F. has in and by an instrument under his hand, 
bearing date the day of 18 renounced his right and title to 
the letters of administration of the personal estate and effects of the said 
deceased, and has, in and by the same instrument, consented that the 
said letters of administration be granted to me, this deponent, as a 
creditor of the said deceased. 

4, The said G. H., if living, is resident at ‘ 

5. On the day of 18 the Right Honorable Sir Francis 
Henry Jeune, Knight, the President of this Division, appointed me, 
this deponent, to be the administrator of the personal estate and effects 
of the said deceased, under and by virtue of the 78rd section of the Court 
of Probate Act, 1857. 

6. I will faithfully administer the personal estate of the said deceased, 
by paying his just debts and distributing the residue of his said estate 
according to law ; I will exhibit a true and perfect inventory of the said 
estate, and render a just and true account thereof whenever required by 
law so to do; and the whole of the personal estate of the said deceased 


amounts in value to the sum of ounds and no more, to the best of 
my knowledge, information and belief 
Sworn at 
this day of (Signed) C.D. 


18 , before me, 


Norg.—It is directed by Rule 31 (1862), ‘‘ whenever the Court under 
sect. 73 oe an administrator other than the person who, prior to the 
Court of Probate Act, 1857, would have been entitled to the grant, the 
same is to be made plainly to appear in the oath of the administrator, in 
the letters of administration and in the administration bond.’’ 


No. 147,—Oath for Administration (Will) to Residuary 
Legatee (no Executor). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


Tn the goods of A. B., deceased. 


I, C. D., of make oath and say, that I believe the paper writing 
hereto annexed and marked by me to contain the true and original last 
will and testament of A. B., of deceased; that the said deceased 
did not in his said will name any executor; that I am the relict of the 
said deceased and the residuary legatee named in his said will; that I will 
well and faithfully administer the personal estate of the said deceased, 
by paying his just debts and the legacies contained in his will, and dis- 
tributing the residue of his estate according to law; that I will [¢., 
gc. (copy from the preceding oath, from “ exhibit a true,’’ to the end)]. 
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No. 148.—Oath for Administration (Will) to Residuary 
Legatee (Executor renouncing), 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. ) 
I, C. D., of make oath and say, that I believe the paper writing Oath for Admi- 


hereto annexed and marked by me to contain the true and original last nistration (Will) 
will and testament, with a codicil thereto, of A. B., of deceased ; ama 
that E. F. and G. H., the executors and residuary legatees in trust named " 

in the said will, have duly renounced the probate and execution thereof ; 

that I am the relict and the residuary legatee named in the said will of 

the said deceased ; that I will well and faithfully administer the personal 

estate of the said deceased, by paying his just debts and the legacies 

contained in his will and codicil, and distributing the residue of his 

estate according to law; that I will exhibit a true and porfect inventory 

of the said personal estate, and render a just and true account thereof 

whenever required by law so to do; that the testator died at on 

the day of 18 ; and that the whole of the personal estate 

of the said testator amounts in value to the sum of pounds to the 

best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) 0. D. 
18 , before me, 


No. 149.—Oath for Administration (Will) to Residuary 
Legatee (Executor dead). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., doceased. 


I, C. D., of make oath and say, that I believe the paper writing Oath for Admi- 
hereto annexed and marked by me to contain the true and original last nistration (Will) 
will and testament of A. B., of deceased ; that E. F., the son and % ey 
sole executor named in the said will, survived the said deceased, and is Tenetee: 
since dead, without having taken upon him the probate and execution 
of the said will; that I am tho daughter of the said deceased and one of 
the residuary legatees named in the said will; that I will well and faith- 
fully [gc., gc. (see preceding Form No. 148, and copy from “administer”? to 
the end) |. 





No. 150.—Oath for Administration (Will) to substituted 


Residuary Legatee. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, ©. D., of make oath and say, that I believe the paper writing Oath for Admi- 
hereto annexed and marked by me to contain the true and original last regpok save (wall 
will and testament of A. B., of deceased ; that E. ¥., widow, the ptanar 


relict of the said deceased, the sole executrix and the residuary legatee legates” 
for life named in the said will, has duly renounced the probate and execu- 


Oath for Admi- 
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tion thereof; that I am the son and one of the residuary legatees substi- 
tuted in the said will; that I will well and faithfully [¢c., dc. (see Form 
No, 148, and copy from “ administer”? to the end) }. 


No. 151.—Oath for Administration (Will) to Legatee. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C.D., of make oath and say, that I believe the paper writing 


nistration (Will) hereto annexed and marked by me to contain the true and original last 


Legatce. 


Oath for Admi- 
nistration (Will) 
to Creditor. 


Oath for Admi- 
nistration (Will 
to Testator’s 
Next of Kin (on 
Renunciation of 
Executor and 


Residuary . 
Legatee). 


~~ 


will and testament of A. B., of deceased; that E. F., the sole 
executor and the residuary legatee named in the said will, has duly re- 
nounced the probate and execution thereof; that I am a legatee named 
in the said will; that I will well and faithfully [¢c., $c. (a3 in Form 
No. 148, from ‘' administer’ to the end)]. 


No. 152,—Oath for Administration (Will) to Creditor. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say, that I belicve the paper writing 
hereto annexed and marked by me to contain the true and original last 
will and testament, with a codicil thereto, of A. B., of ae 
that E. F. and G. H., the sons of the said deceased, the executors and 
residuary legatees in trust, and also the residuary legatees named in 
the said will, have duly renounced the probate and exccution of the said 
will and codicil; that I am a creditor of the said deceased; that I will 
well and faithfully administer the personal estate of the said deccased, 
by paying his just debts and [¢c., ge. (as in the previous case (No. 148), 
From “ the legacies contained’ to the end) }. 


No. 153.—Oath for Administration (Will) to Testator’s Next 
of Kin (on Renunciation of Executor and Residuary 
Legatee). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that I believe the paper writing 
hereto annexed and marked by me to contain the true and original last 
‘will and testament of A. B., of deceased; that E. F., the sole 
executor and the residuary legatee named in the said will, has duly 
renounced the probate and execution thereof; that the said deceased 
died a bachelor, without a parent; that I am the natural and lawful 
brother and one of the next of kin of the said deceased; that I will 
well and faithfully administer the personal estate of the said deceased, 
by paying his just debts and the [¢c., ge. (from “‘ legacies contained’’ to 
the end, as in the previous Form of Oath, No. 148)}. 
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No. 154.—Oath for Administration (Will) to Testatrix’s Next 
of Kin (there being no Executor and Residuary Legatee). 


In tho High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In tho goods of A. B., deceased. 


I, C. D., of make oath and say, that I believe the paper writing Oath for Admi- 
hereto annexed and marked by me to contain the true and original last nistration (Will) 
will and testament of A. B., of deceased; that the said deceased fd eee 
diced a widow, and did not in hor said will name any exccutor or residuary (dhere bere nig 
legatee; that I am one of the natural and lawful children and one of the Executor and 
next of kin of the said deceased ; that I will well and faithfully administer Residuary 


[Ge., ge. (as in the Form No, 148, from “ the personal estate” to the end). Tsvtee). 


No. 155.—Oath for Administration (Will) fo Testator’s Widow 
(there being no Executor and Residuary Legatee). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that I believe the paper writing oath for Admi- 
hereto annexed and marked by me to contain the true and original last  nistration (Will) 
will and testament of A. B., of deccased ; that the said deceased 1 Testator’s 
did not in his said will name any exccutor or residuary legatce ; that I Ah 
am the lawful widow and relict of the said deceased ; that I will well and Executor and 
faithfully administer the personal estate of the said deceased by paying Residuary 
his just debts and the legacics contained in his will, and distributing the Legatee). 
residue of his estato according to law; that I will exhibit a true and 
perfect inventory of the said personal estato, and render a just and true 
account thereof whenever required by law so to do; that the testator died 
at on the day of 18 ; and that the whole of the per- 
sonal estate of the said testator amounts in valuo to the sum of 
pounds and no more, to the best of my knowledge, information and 
belief. 


Sworn at this ) 
day of 18, before ; (Signed) C.D, 
mo, } 


No. 156.—Oath of Attorney of an Executor. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of Oath of At- 
deceased, died on the day of 18 at having made and oe on 
duly executed his last will and testament, bearing date the day of “*°cu'or 

18 and thereof appointed E. F. sole executor, who now resides 


ae I further make oath and say, that I am the lawfully appointed 
attorney of the said E. F.: a 
And I further make oath and say, that I believe the paper writing 
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hereto annexed and marked by me to contain the true and original last 
will and testament of the said deceased; that I will well and faithfully 
administer the personal estate of the said deceased for the use and benefit 
of the said E, F., and until he shall duly apply for and obtain probate of 
the said will to be granted to him, by paying the just debts of the said 
deceased and the legacies contained in his will, and distributing the 
residue of his estate according to law; that I will exhibit a true and 
perfect inventory of the said personal estate and render a just and true 
account thereof whenever required by law so to do; and that the whole 
of the personal estate of the said testator amounts in value to the sum of 

ae and no more, to the best of my knowledge, information 
and belief. 


Sworn at this 
day of 18 , before (Signed) ©. D. 
mé, 


No. 157.—Oath of Committee administering for the use of 
Lunatic (Executor). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say as follows :— 

1. The said A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament 
bearing’ date the day of 18 and thereof appointed E. F. solo 
exccutor. 

2. On the day of 18 the said K. F. was, under and by 
virtue of a commission de Junatico inquirendo issued by the Chancery 
Division of the High Court of Justice, found to be a lunatic or person of 
unsound mind, and by an order of the said Division made on the 
day of 18 , I this deponent was appointed committoe of the estate 
of the said lunatic. 

3. I believe the paper writing hereto anncxed and marked by me to 
contain the true and original last will and testament of the said deceased ; 
I will well and faithfully administer the personal estate of the said de- 
ceased for the use and bencfit of the said E. I. during his lunacy [¢¢., ge. 
(as in previous Form of Oath from ‘‘ by paying”? down to the end)). 


No. 158.—Oath for Administration (Will) under the 78rd 
Section of the Court of Probate Act, 1857. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, ©. D., of make oath and say as follows:—~ 


1. The said A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament, 
bearing date the day of 18 and thereof appointed E. F. sole 
executor and residuary legatee, who is now resident out of the United 
Kingdom of Great Britain and Ireland. 

2. I am a creditor of the said deceased. 
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3. On the day of 18 the Right Honorable Sir Francis 
Henry Jeune, Knight, President of this Division, appointed me this 
deponent to be the administrator with the said will annexed of the 
personal estate of the said deceased under and by virtue of the 73rd 
section of the Court of Probate Act, 1857. 

4. [ believe the paper writing hereto annexed and marked by me to 
contain the true and original last will and testament of the said deccased ; 
I will well and faithfully administer the personal estate of the said deceased 
by paying his just debts and the legacies contained in his will, and distri- 
buting the residue of his estate according to law; I will exhibit a true 
and perfect inventory of the said personal estate, and render a just and 
true account thereof whevever required by law so to do; and the whole 
of the personal estato of the said deceased amounts in value to the sum 


of pou and no more, to the best of my knowledge, information 
and beliof. 
Sworn at 
this day of (Signed) C.D. 


18 , before me, 


[No. 1584.—Oath for limited Administration to Attorney of 
the jus habens (the latter being the person intrusted with 
the Administration by the Court of the Domicil). 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of Y. D., deceased. 


I, J. 8., of make oath and say as follows: that Y. D., of 
in Spain, deceased, dicd on at domiciled in Spain intestate ; 
that by an order of the Court of first instance at being the Court of 
the domicil of the said deceased, 8. D., a son of the said deceased, was 


7 


Oath for limited 
Administration 
to Attorney. 


appointed administrator of the estate of the wbove deceased, and that he ° 


now resides at in Spain : 

That the said deceased died possessed of a certain policy of assurance 
No. in tho Life Assurance Society, London, effected on his life 
for the sum of £ : 

That I am the lawfully appointed attorney of the said 8. D., for the 
purpose only of receiving the moneys payable under the said policy (as 
by appears) ; that I will well and faithfully administer the personal 
estate of the said deceased, limited so far only as concerns all the right, 
title, and interest of the deceased in and to the said policy of assurance, 
and the said sum of £ payable thereunder, and all profits, bonuses, 
and accumulations thereon, and all benefit and advantage to be had and 
received therefrom, but no further or otherwise, for the use and benefit 
of the said 8. D., and until he shall duly apply for and obtain letters of 
administration of the personal estate of the said Y. D., deceased, to be 
granted to him, by paying the just debts of the said deceased, and dis- 
tributing the residue of his said estate, limited as aforesaid, according to 
law; that I will exhibit a true and perfect inventory of the said estate 
limited as aforesaid, and render a just and true account thereof whenever 
required by law so to do; and that the personal estate of the said deceased 
limited as aforesaid, amounts in valuc to the sum of £ and no more, 
to the best of my knowledge, &., &c., &c. 

Sworn at, &c. (Signed) J. 58. 
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No, 159,—Oath for Cessate Administration (Will) to Residuary 
Legatee on his attaining his Majority, 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say, that A. B., of deceased, 
died on the day of 18 at having made and duly executed 
his last will and testament, bearing date the day of 18 and 
in his said will appointed his son, E.F., executor, and me, this deponent, 
residuary legatee. 

And I further make oath and say, that the said E. TF’. renounced the 
probate and execution of the said will, and on the day of 18 
letters of administration (with the said will annexed) of the personal 
estate of the said deccased were granted by the authority of this Division 
to G. H. my lawful and next of kin, and the curator or guardian 
lawfully assigned to me, the said C. D., then an infant, for my use and 
benefit, and until I should attain the age of twenty-one years: 

And I further make oath and say, that on the day of 
18 J attained the age of twenty-one years, by reason of which the said 
letters of administration with the said will annexed ceased and expired: 

And I further make oath, that I believe the parchment writing here- 
unto annexed, and marked by me to contain the true last will and testa- 
ment of the said A. B. deceased ; that I am the residuasy legatce named 
in the said will, and I will well and faithfully administer the personal 
estate of the said testator, by paying his just debts and tho legacics con- 
tained in his said will, and distributing the residue of his estate accord- 
ing to law; that I will exhibit a true and perfect inventory of the said 
personal estate, and render a just and truo account thereof whenever 
required by law so to do; and that the whole of the personal estate of 
the suid testator amounts in value to the sum of pounds and no 
more, to the best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) C.D. 
18 , before me, 


No, 160,—Oath for a ir de Bonts non to Intestate’s 
Child. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say, that A. B., of deceased, 
died intestate; that in the month of 18 Jetters of administra- 
tion of his personal estate were, by authority of this Division,* granted 
to E. F., his lawful widow and relict, who for some time intermeddled 


[*N.B.—In these and the following Forms for de lonis grants, the 
words ‘fof this Division’? must be varied to meet the facts—as, for in- 
stance, “at the Principal’ (or, ‘‘at the District”) ‘‘ Registry 
thercof’’: or if the first grant was made by H. M. Court of Probate or 
other extinct Court, it should be so stated in the oath. 

An office copy of the ‘‘act”’ of the first grant will be requirod.] 
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therein, and died on the day of 18 ae art thereof 
unadministered, and that I am one of the natural and lawful children and 
one of the next of kin of the said A. B., deceased; that I will faithfully 
administer the personal estate of the said deceased left unadministered as 
‘aforesaid, by paying his just debts and distributing the residue of his 
‘said estate and effects according to Jaw; that I will exhibit a true and 
perfect inventory of the said estate left unadministered as aforesaid, and 
ronder a just and true account thereof whenever required by law so to 
do; that the said deceased died at on the day of 

18 ; and that the whole of the personal estate of the said deceased left 
unadministered as aforesaid amounts in value to the sum of pounds 
and no more, to the best of my knowledge, information and belief. 


Sworn at 
this day of (Signed) C.D, 
18 , before me, 


No. 161.—Oath for Administration de Bonis non to Represen- 
tative of Intestate’s Father. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. . 
I, ©. D., of make oath and say, that A. B., of deceased, 


died a bachelor [or a spinster] and intestate, leaving E. F., his [or her] 
natural and lawful father and next of kin him [or her] surviving ; that in 
the month of 18 letters of administration of the personal estate 
of tho said deceased were, by authority of this Division, granted to the 
said K. F., who for some time intermeddled in the said personal estate, 
and died on the day of 18 leaving part thereof unad- 
ministered ; that I am the administrator of the personal estate of the said 
EK. F., under a grant of administration made to me at the Registry, 
on the day of 18 will appear; that I will faithfully adminis. 
ter the personal estate of the said deccased left unadministored as afore- 
said by [ge., dc. (see former oath, and copy from ‘paying his” to the end) ]. 


No. 162.—Oath for Administration de Bonts non to Intestate’s 
Brother or Sister entitled in Distribution. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or a spinster], without a father and intestate, leaving 
E. F., widow, his [or her] natural and lawful mother and only next of 
kin, him [or her] surviving; that in the month of 18 letters of 
administration of the personal estate of the said deceased were, by autho- 
rity of this Division, granted to the said EK. F., who for some time inter- 
meddled in the said personal estate, and died on the day of 
18 leaving part thereof unadministered; that I am the natural and 
lawful brother [or sister] of the said deceased; that I will faithfully 
administer the personal estate of the said deceased left unadministered as 
aforesaid, by paying [g¢., ge. (copy from ‘his just debta’’ to the end of 
Form No. 160)]. 
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No, 163.—Oath for Administration de Bonis non to Represen- 
tative of Intestate’s only Child, &c. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a widow [or a widower] and intestate: that in the month of 
18 letters of administration of the personal estate of the said deceased 
were granted by this Division to E. ¥'., the natural and lawful child and 
only next of kin and the sole person entitled to the personal estate of the 
said deceased, who for some time intermeddled therein and died on the 
day of 18 leaving part thereof unadministered ; that I am 
one of the executors of the will of the said E. F., deceased (probate of his 
will having been granted to me at the Registry on the day 
of 18 ), that I will faithfully administer the personal estate of the 
said deceased left unadministered as aforesaid, by paying [¢c., ge. (copy 
From ‘* his just debts’ to the end of Form No. 160)}. 


No. 164.—Oath for Administration de Bonis non to Intestate’s 
Brother or Sister, as other Next of Kin. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
- (Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died a bachelor, without a parent, and intestate; that in the month of 
18 letters of administration of the personal estate of the said 
deceased were granted by this Division to E. F., his natural and lawful 
brother [or sister] and one of his next of kin, who for some time inter- 
meddled therein and died on the day of 18 leaving part 
thereof unadministered ; that I am the natural and lawful brother [or 
sister] and one other of the next of kin of the said deceased ; that I will 
faithtully administer the personal estate of the said deceased Icft unad- 
ministered as aforesaid [¢c., ge. (copy from “by paying” to end of Form 160) ]. 


No. 165.—Oath for Administration de Bonis non to Intestate’s 
Nephew, entitled in Distribution. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that A. B., of deceased, 


died a bachelor [or a spinster] without parent and intestate, leaving 
E. F. his [or her] atic: and lawful brother and only next of kin him 
[or her] surviving ; that in the month of 18 letters of administra- 
tion of the personal estate of the said deceased were by authority of this 
Division granted to the said E. F., who for some time intermeddled in 
the said personal estate and died on the day of 18 leaving 
part thereof unadministered ; that Iam the lawful nephew and one of the 
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persons entitled in distribution to the personal estate of the said deceased ; 
being the natural and lawful son of G. H., the natural and lawful brother 
also of the said A. B., deceased, who died in his lifetime, to wit, on the 
day of 18 ; that I will faithfully administer the personal 
estate of the said deceased left unadministered as aforesaid [¢¢., &c. (see 
former Form of Oath, 160, for completion, from “‘ by paying” to the end)}. 


No. 166.—Oath for Administration de Bonis non to Intestate’s 
Niece, as other Next of Kin. 


In the High Court of Justice, Probate, Divorce and Admiralty Division, 


Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
I, C. D., of make oath and say, that A. B., of deceased, 


died a bachelor [or a spinster] without a parent, brother or sister, and 


intestate ; that in the month o 18 letters of administration of the Intesta 


personal estate of the said deceased were by authority of this Division 
granted to EK. F’., the lawful nephew and one of the next of kin of the said 
deceased, who for some time intermeddled in the said personal estate and 
died on the day of 18 , leaving part thereof unadministered ; 
that I am the lawful niece and one other of the next of kin of the said 
deceased ; that I will faithfully administer the personal estate of the said 
deceased left unadministered [¢c., Ge. (copy Form of Oath, No. 160, from 
“as aforesaid, by paying’? to the end)]. 


No. 167.—Oath for Administration de Bonis non to Represen- 
tative of Intestate’s Cousin. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, ©. D., of make oath and say, that A. B., of deceased, 
died a bachelor [or a spinster], without a parent, brother or sister, uncle 
or aunt, nephew or niece, and intestate ; that in the month of 18 , 
letters of administration of the personal estate of the said deceased were 
by authority of this Division granted to E. F., the lawful cousin- german 
and only next of kin of the said deceased, who for some time intermeddled 
in the said personal estate, and died on the day of 18 , leaving 
part thereof unadministered ; that I am the administrator of the personal 
estate of the said E. F., as by the records of the said Division for the 
month of 18 , will appear; that I will faithfully administer the 
personal estate of the said deceased left unadministered [{c., ge. (copy 
Form of Oath, No. 160, from “as aforesaid, by paying” to the end)}. 


No. 1674.—Oath for Administration de Bonts non, the Lunatic 
for whose Use the original Grant was made having Died 
in the lifetime of Grantee. 


For Form, see No. 132, ante, p. 760. 
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No. 168.—Oath for Administration (Will) de Bonis non to 


Residuary Legatee. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say as follows :— 

1, The said A. B., of deceased, died on the day of 
18 , at having made and duly executed his last will and testament 
bearing date the day of 18 , and thereof appointed E. F. 
sole executor, who, in the month of 18 , duly proved the said 
will in this Division, and for some time intermeddled in the personal 
estate of the said deceased, and died on the day of 18 , 
intestate, leaving part of the said personal estate unadministered. 

2. I believe the paper writing hereunto annexed and marked by me 
to contain the true and original last will and testament of the said 
deceased («). 

3. I am the son and the residuary legateo named in the said will of the 
said deceased, and I will woll and faithfully administer the personal estate 
of the said A. B., deccased, left unadministercd as aforesaid, by paying 
h just debts and the legacies contained inh said will, and distri- 
buting the residue of h_ _— estate according to law; that I will exhibit a 
truc and perfect inventory of the said personal estate left unadministered 
us aforesaid, and render a just and true account thereof whenever required 
by law so to do, and that the whole of the personal estate of the said 
deceased left unadministered as aforesaid amounts in value to the sum of 

pounds and no more, to the best of my knowledge, information 
and belief. 

Sworn, &c. 





~ No. 169.—Oath for Administration (Will) de Bonis non to 
Representative of Residuary Legatee. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that A. B., of deceased, 
died on the day of 18 , at having made and duly 
executed his last will and testament bearing date the day of 
18 , and thereof appointed his sons HK. F. and G. H. executors, and the 
said G. H. residuary legatce: 

And I further make oath and say, that on the day of 18 , 
probate of the said will was granted by the authority of this Division to 
the said E. F. and G. H., the executors aforesaid : 

And I further make oath and say, that the said E. F. and G. H. for 
some time intermeddled in the personal estate of the said testator, and 
are both since dead, leaving part thereof unadministered, and that the 
said G. H. survived his said co-executor, and died on the day of 

18 , having made and duly executed his last will and testament, 
and thereof appointed H. I. sole executor, who has duly renounced the 
probate and execution thereof : 

And I further make oath and say, that I believe the parchment 


(a) The administrator may be sworn to the original will, the probate, 
or a certified office copy of the will. 
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writing hereunto annexed and marked by me to contain the true last 
will and testament of the said A. B., of which probate was granted as 
aforesaid : 

And I further make oath and say, that I am the administrator (with 
the will annexed) of the personal estate of the said G. H., deceased, 
under a grant of administration (with will) made to me at the 
Registry on the day of 18 : 

And I further make oath and say, that I will well and faithfully 
administer the personal estate of the said A. B., deceased left unad- 
ministered as aforesaid, by paying his just debts and the legacies [4c., 
&e. (copy from ‘contained in” to the end of previous Form, No. 168)}. 


No. 170.—Oath for Administration (Will) de Bonis non to 
Creditor or Legatee. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, 0. D., of make oath and say as follows :— 

1. The said A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament 
bearing date the day of 18 and thereof appointed E. F. sole 
executor, who in the month of 18 duly proved the said will in this 
Division, and for some time intermeddled in the personal estate of the 
said deceased, and died on the day of 18 intestate, leaving 
part of the said estate unadministered. 

2. The said testator also in and by his said wil! appointed his son G. H. 
residuary legatee, who has duly renounced all his right and title in and to 
the letters of administration (with the said will annexed) of the personal 
estate of the said deceased left unadministered as aforesaid. 

8. I believe the paper writing hereunto annexed and marked by me to 
contain the last will of the said deceased, being an official copy of the 
said will; that Iam a creditor of the said A. B., deceased [or a legatee 
named in tho said will], and I will well and faithfully administer the 
personal estate of the said deccased left unadministered as aforesaid, by 
paying his just debts and the legacios [ic., ge. (copy from the words 
“contained in’ to the end of Form No. 168) 


No. 171.—Oath for Administration ceterorum to Husband. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Administration 
(Will) de Bonis 
non to Creditor 
or Legatee, 


J, C. B., of make oath and say, that the said A. B., wife of mo Oath for Ad- 


the said C. B., of deceased, dicd on the day of 18 


ministration 


at having during her coverture with me the said C. B., by virtue of S#erorum to 


certain powers and authorities vested in her by an indenture of settlement. 
bearing date the day of 18 and made between E. F. of 

&c. [describe the parties|, and of all other powers and authorities her en- 

abling, made and executed her last will and testament, bearing date the 

day of 18 and thereof appointed G. H. and I. K. executors: 

And I further make oath and say, that in the month of 18 pro- 


band, 
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bate of the said will limited so far only as concerned all such personal 
estate as she the said deceased, by virtue of the said indenture and of all 
other powers and authorities, had a right to appoint or dispose of, and 
had in and by her said will appointed and disposed of accordingly, but no 
further or otherwise, was granted by authority of this Division to the said 
G. H. and I. K. (as by the records of the said Division will appear); that 
the said deceased died possessed of other personal estate over which she 
had no disposing power, and concerning which she is dead intestate : 
And I further make oath and say, that I am the lawful husband of the 
said deceased ; that I will faithfully administer the rest of the personal 
estate of the said deceased, save and except any personal estate which 
vested in her as the executrix of any person, by paying her just debts and 
distributing the residue of her said estate according to law; that I will 
exhibit a true and perfect inventory of tho said rest of her said estate, 
and render a just and true account thereof whenever required by law so 
to do; and that the said rest of the personal estate of the said deccased 


amounts in value to the sum of pounds and no more, to the best of 
my knowledge, information and belief. 
Sworn at this 
day of 18 (Signed) OC. B. 
before me, 


No. 172.—Oath for Administration caterorum, after limited 


Probate to Next of Kin. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., widow, heretofore wife of C. B., deceased. 


Oath for Ad- I, D. E., of make oath and say, that the said A. B., &c., of 

papi ee deceased, died on the day of 18 at having during 

limited Probate her coverture with the said C. B., by virtue of certain powers and 

to Next of Kin, authorities given to and vested in her by the last will and testament of 
F. G., deceased, bearing date the day of 18 and duly proved 
in this Division in the month of 18 made and executed her last 
will and testament bearing date the day of 18 and thereof 
appointed G. H. sole executor: 

And I further make oath and say, that the said A. B. survived her 
said husband and died a widow, without having revoked or republished 
her said will : 

And I further make oath and say, that in the month of 18 pro- 
bate of the said will of the said deceased, limited so far only as concerned 
all such personal estate as she the said deceased by virtue of the said will 
of the said F. G. had a right to appoint or dispose of, and had in and by 
her said will appointed and disposed of accordingly, but no further or 
otherwise, was granted by the authority of this Division to the said 
G.H., the sole executor therein named (as by the records of the said 
Division will appear); that tho said deceased died possessed of other 
personal estate over which she had no disposing power, and concerning 
which she is dead intestate : 

And I further make oath and say, that I am bne of the natural and 
lawful children, and one of the next of kin of the said deceased; that I 
will faithfully administer the rest of the personal estate of the deceased, 
pave and except any personal estate which vested in her as the executrix 
of any person, by paying her just debts and distributing the residue of 
her said estate according to law; that I will exhibit a true and perfect 
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inventory of the said rest of the said estate and render a just and true 
account thereof whenever required by law so to do; and that the said 
rest of the personal estate of the said deceased amounts in value to the 
sum of pounds and no more, to the best of my knowledge, infor- 
mation and belief. 


Sworn at this 
day of 18 


Signed D. E. 
before me, Ce) 


No. 173.—Oath for Administration ceterorum, after limited 
Administration, to Next of Kin. 


In the mit Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


I, C. D., of make oath and say, that the said A. B., of Oath for Ad- 
deceased, died on the day of 18 at intestate, a bachelor, ministration 
leaving E. F., his natural and lawful father'pnd next of kin ; i dy a 

And I further make oath and say, that the said E. F. duly renounced histration to 
the letters of administration of the personal estate and effects of the said Next of Kin. 
deceased, and that in the month of 18 letters of administration 
of the personal estate of the said deceased, limited to the purpose only 
to become and to be made a party to a certain action then depending 
in the Chancery Division, between G. H., plaintiff, and I. K., defen- 
dant, and to attend, supply, substantiate, and confirm the proceedings 
then already had or that should or might thereafter be had therein, or 
in any other cause or suit which might be commenced in the said court or 
in any other court between tho before-named parties or any other parties 
touching and concerning the matters at issue in the said action, and until 
a final decree should be had and made therein, and tho said decree carried 
into execution and the execution thereof fully completed, but no further 
or otherwise, were granted by this Division to L. Mt. as a person for that 
purpose named by and on the part and behalf of the said G. H.: 

And I further make oath and say, that the said K. F. is since dead, 
and that in the month of 18 letters of administration of his per- 
sonal estate were granted at to me (the deponent) ; and that I will 
faithfully administer the rest of the personal estate of the said A. B., 
deceased, by paying his just debts and distributing the residue of his said 
estate according to law ; that I will exhibit a true and perfect inventory 
of the said rest of the said estate and render a just and true account 
thereof whenever required by law so to do; that the said rest of the per- 
sonal estate of the said A. B., deceased, amounts in value to the sum of 

pounds and no more, to the best of my knowledge, information 
and belief. 


Sworn at this . 
day of 18 , (Signed) C.D. 
before me, 


No. 174.—Power of Attorney to take Administration. 


Warneas A. B., of deceased, died on the — day of Power of en 
18 at intestate, leaving surviving him C. D. his lawful widow and rney exe 


relict : 
c 3 


786 


Power of 


Attorney to take 


Administration 


( 


Will) (Exe~ 


cutors). 


Power of 


Attorney to take 


Administration 


ae 


) (Resi- 
uary Legatee), 


Apvenvix.—V. Forms, | 


Now I, the said C. D., the lawful widow and relict of the said A. B., 
at ara residing at hereby nominate, constitute and appoint 
E. ¥F. of to be my lawful attorney for the purpose of obtaining 
letters of administration of all and singular the personal estate of the 
said A. B., deceased, to be granted to him by the High Court of Justice 
for my use and benefit, and until I shall duly apply for and obtain letters 
of administration of the personal estate of the said deceased to be granted 
to me; and I hereby promiso to ratify and confirm whatever my said 
attorney shall lawfully do or cause to be done in the premises. 

In witness whereof I have hereunto set my hand and seal this 
sa r : aes year S ae Lord 18 

igned, sealed and delive 
in the presence of (Signed) C.D. (1.8) 

Nore.—These powers of attorney are exempt from stamp duty under 

64 & 56 Vict. c. 39 (Schedule). 


No. 175.—Power of Attorney to take Administration (Will) 


(Executors). 
Wuereas A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament, 


bearing date the day of 18 and thereof appointed C. D. and 
E. F. executors : 

Now we, the said C. D. and E. F., at present residing at do 
hereby nominate, constitute and appoint G. H. of to bo our lawful 
attorney for the purpose of obtaining letters of administration (with tho 
said will annexed) of the personal estate of the said A. B., deceased, to 
be granted to him by the High Court of Justice for our use and benefit, 
and until we shall duly apply for and obtain probate of the said will to 
be granted to us, and we hereby promise to ratify and confirm whatever 
our said attorney shall lawfully do or cause to be done in the premises. 

In witness whereof we have hierounts set our hands and seals this 
day of in the year of our Lord 18 


Signed, sealed and dolivered 
by the said C. D. and E. ¥, (Signed) 


C.D. (u.8.) 
in the presence of E. F, 


(u.8.) 


No. 176.—Power of Attorney to take Administration (Will) 
(Residuary Legatee). 


Waerreas A. B., of deceased, died on the day of 18 
at - having made and duly executed his last will and testament 
with a codicil thereto, the said will bearing date the day of 
18 and the said codicil bearing date the day of 18 and in 
and by his said will nominated and appointed C. D. and E. F. executors: 
And whereas the said C. D, and E. F’. respectively died in the lifetime of 
the said deceased : 

Now I, G. H., at present residing at one of the residuary legatees 
named in the said will, do hereby nominate, constitute and appoint I. K. 
of my lawful attorney for the purpose of obtaining letters of admi- 
nistration (with the said will and codicil annexed) of the personal estate 
of the said A. B., deceased, to be granted to him by the High Court of 
Justice for my use and benefit, and until I shall duly apply for and 
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obtain letters of administration (with the said will and codicil annexed 
of the personal estate of the said deceased to be granted to me, and 
hereby promise to ratify and confirm whatever my said attorney shall 
lawfully do or cause to be done in the premises. 

In witness whereof I have hereunto set my hand and seal this day 
of in the year of our Lord 18 . 


Signed, sealed and delivered 


in the presence of (Signed) G.H. (28.) 


No. 177.—Registrar’s Order for filing a Renunciation. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


On reading an instrument of renunciation under the hand of I. K., and Rezistrar’s 
referring to the probate of the will of A. B., of deceased, whereby aie dated 
it appeared that he died on and that on tho day of Piatt 
18 the said probate was granted by this Court at the registry 
thereof to the said G. H., one of the said executors, the usual power 
being reserved of making the like grant to tho said I. K., the other 
executor, that the said I. K. had in and by the said instrument under his 
hand renounced the probate and execution of the said will, the under- 
signed registrar of the principal probate regtstry ordered the said instru- 
ment of renunciation to be filed in the said registry, and the renunciation 
to be noted on the record of the said probate. 


Dated the day of 
(Signed) ‘T, H.0., 
Registrar. 





No. 178.—Registrar’s Order for Alteration of Grant. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
On reading the affidavit of sworn on the day of 18 Registrar’s 


and referring to the probate of the Nias a letters of administration (with real rs ' 
will) of the personal last of A. B., o deceased, granted at the Day of Death if 
probate registry of this Court on the day of 18 = Grant 
whereby it appeared that in the said probate [or letters of administration 
(with will)] the death of the said deceased is stated to have occurred on 
the 14th day of April, 1891, whereas in fact it occurred on the 15th day 
of said month and year, the undersigned registrar of the principal probate 
registry ordered that the said probate [or letters of administration (with 
will)] be altered by striking out the word ‘‘14th” and substituting 
therefor the word ‘‘15th”’ in the line thereof, 
(Signed) 
Registrar, 


No. 179.—Registrar’s Order for an Alteration of the Name of 
the Deceased in a Grant. 


[This Form mutatis mutandis, is the same as No. 178.] 
aR? 


788 Apprnpix.—YV. Forms. 


No. 180.—Registrar’s Order for a Grant to be made to Widow 
and Next of Kin jointly. 


In the a ane of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
On the day of 18 before registrar. 
In the goods of A. B., deceased. : 
rte ae lb On reading an affidavit of E. F., widow, the relict of the said deceased, 


Grant to be wherein she deposed that she was consenting and desirous that G. H., 
made to Widow the eldest son of herself and A. B., of , deceased, should be joined 
and 7 ext of Kin with hor in the letters of administration of the personal estate of the said 
jointly, deceased, and the said ©. D. also oxhibited an instrument under the 
hands of I. K., L. M. and N. 0., who with the said G. H. are the natural 
and lawful and only children and only next of kin of the said deceased, 
and in which instrument the said I. K., L. M. and N. O. have consented 
to letters of administration of the personal estate of the said deceased 
being granted to the said E. F., widow, and the said G. H. jointly, the 
undersigned registrar of the said principal registry ordered that letters of 
administration of the personal estate of the said deceased be granted to 
the said E. F., the lawful widow and relict of the said deceased, and the 
said G. H., one of the natural and lawful children of the said deceased, 
jointly. 
Dated the day of , 
(Signed) 
Registrar. 


No. 181.—Registrar’s Order assigning Guardian to an Infant 
for the purpose of taking Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


Tn the goods of A. B., deceased. 


Registrar's _ On reading the affidavit of C. D., sworn on the day of 

ne vedinné> ate instant, whereby it appeared that A. B., of died at a widower 

Infant forthe 9nd intestate, leaving surviving him E. F. and G. H., his natural and 

purposeof — lawful and only children and only next of kin, and that the said E, F. 

taking Admi- and G. H. are now infants, to wit, E. F., of the age of years and 

nee upwards, and G. H., of the age of years and upwards, but under 
the age of seven years, and therefore by law incapable of acting in their 
own name or of electing a guardian to act on their part and behalf, and 
that there is no testamentary or other lawful guardian of the said KE. F. 
and G. H., and that the said C. D. is the lawful grandmother and next 
of kin of the said infants, and is ready and willing to accept their guar- 
dianship for the purpose of taking letters of administration of tho personal 
estate of the said A. B., deceased, for the use and benefit of the said 
infants, until one of them shall attain the age of twenty-one years, the 
undersigned registrar of the principal probate registry, assigned the said 
C. D. guardian to the said infants for the purpose aforesaid. 


Dated the day of 
(Signed) H. EE, 
Registrar. 
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No, 182.—Registrar’s Order assigning Guardians (Next of 
Kin and Stranger) to Infants. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. | 
On reading the affidavit of C. D., sworn the day of 18 
whereby it appeared that A. B., of deceased, died on the 


day of 18 at a widow and intestate, leaving her surviving 
W. T. and J.8., her natural and lawful and only children and only next 


of kin, who are both now in their infancy, to wit, the said W. T., of the Inf 


age of five years and upwards, and the said J.8., of the ago of four 
years and upwards, but respectively under the age of seven ycars, and 
who are therefore by law incapable of acting in their own names or of 
electing a guardian to act on their part and behalf, and that there is no 
testamentary or other lawful guardian of the said infants, and that the 
said C. D. is the lawful paternal uncle and next of kin of the said infants, 
and is ready and willing to accept the guardianship of the said infants 
for the purposo of taking letters of administration of the personal estate 
of the said A. B., deceased, for the use and benefit of the said infants, 
until one of them shall attain the age of twenty-one years, and that the 
said C. D. is upwards of eighty years of age and in infirm health, and is 
consenting and desirous that J. K., of be re with him in the 
letters of administration of the personal estate of the said deceased, the 
undersigned registrar of the principal probate registry assigned the 
said C, D. and J. K. guardians to the said infants for the purpose 
aforesaid. 
Dated the day of 
(Signed) H.E.F., 
Registrar. 


No. 183,—Registrar’s Order assigning Guardian to an Infant 
for the purpose of Renouncing. 
In the High Court of Justice, Probate, Divorce and Admiralty Division, 
Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
On reading the affidavit of C. D., sworn on the day of 18 
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ants, 


whereby it appeared that A. B., of died at a widower and Order assigning 


intestate, leaving behind him E. F., his natural and lawful and only 


Guardian to an 
Infant for the 


child and only next of kin; and that the said E. F. is now an infant, to purpose of 


wit, of the age of years only, and therefore by law incapable of acting 
in his own name, or of electing a guardian to act on his part and behalf, 
and there is no testamentary or other lawful guardian of the said infant, 
and that the said C. D. is the lawful grandfather and next of kin of the 
said infant, and is ready and willing to accept the guardianship of the 
said infant for the purpose of renouncing for him and on his part and 
behalf the letters of administration of the personal estate of the said 
deceased, the undersigned registrar of the principal probate registry 
assigned the said C. D. guardian to the said infant for the purpose afore- 


said. 
f Signed) H.M.C., 
Dated the day 0 (Signed) Rogistrar, 


mouncing. 


190 
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No. 184.—Registrar’s Order for Grant to Guardian of Party 


cited. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
I. K. ». C. D. 


In the goods of E. F., deceased. 


On reading the affidavit of L. M., whereby it appears that a citation 
has issued under seal of this Division, bearing date the day of 
18 at the instance of I. K., of alleging himself to be a creditor of 
the said deceased, citing the said OC. D., the residuary legatee named in 
the last will and testament of the said E. F., deceased, bearing date the 
day of 18 to accept or refuse the letters of administration, 
with the said will annexed, of the personal estate of the said HE. F., de- 
ecased, or show cause why the said letters of administration, with the 
said will annexed, of the personal estate of the said deceased should not 
be committed and granted to the said G. H. as a creditor of the said 
deccased ; and it further appearing, by the said instrument of election, 
that the said C. D. is now an infant of the age of years only, and 
that L. M. is the lawful grandfather and next of kin of the said infant, 
and is ready and willing to accept the curation or guardianship of the 
said infant for the purpose of appearing to the said citation, and acccpt- 
ing the said lcttors of administration, with the said will annexed, of the 
personal estate of the said H. F., deccased, as his curator or guardian, 
and obtaining the said letters of administration, with the suid will an- 
nexed, to be granted to him as his curator or guardian, for his use and 
benefit until he shall attain the age of twenty-one years, the undersigned 
registrar of the principal registry of this Division, assigned the said L. M. 
curator or guardian to the said infant for the purposes aforesaid. 
Dated the day of : (Signed) W.B., 
Registrar. 





No. 185.—Registrar’s Order for Grant to Party cited. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
W. against C. and B. 
In the goods of A. B., deceased. 


X. Y., the solicitor of D. B., the defendant in this cause, exhibited 
affidavit of | swornonthe day of whereby it appeared that the 
said defendant by a citation issued under seal of this court on the 
day of 18 had been duly cited to accept or refuse the letters of ad- 
ministration of the personal estate of A. B., late of deceased, the 
deceased in this cause, and that the said defendant had entered an appear- 
ance to the said citation, and that notice of the entry of such appearance 
was on the day of duly served on the solicitor of the plaintiff, 
and that no summons has been served or other proceeding taken in this 
cause on behalf of the plaintiff since the service of the said notice. 
And the said the solicitor of the defendant alleged that the said 
defendant was willing to take upon him the said letters of administration : 
Wherefore the undersigned registrar on his application ordered that the 
said letters of administration should issue under seal of this Division to 
his said party, if entitled thereto, notwithstanding the caveat entered in 
the goods of the said deceased, by or on behalf of the plaintiff on his 
taking out the said citation. 

Dated the day of ; (Signed) R. F., 

Registrar. 
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No. 186.—Registrar’s Order for discontinuance of Proceedings 


and Grant. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 
R. against A. 
Upon hearing the and by consent, I do order that the contentious 
proceedings in this arising fromcaveat No. entered on the 
day of (and also from writ of summons issued on the day of 


) be discontinued, and that probate of the will [or ] of 
late of the deccascd herein, be granted to the tho [plaintiff 
or defendant] in this if entitled thereto. 
(Signed) J.E., 


Dated 
Registrar. 





No. 187.—Registrar’s Order revoking Probate. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 
On reading the affidavit of sworn on whereby it appeared 


that on the day of 18 probate of the will of A. B., of 
deceased, bearing date the day of 18 was granted to C. D., 
the sole executor therein named; and that it has since been discovered 
that the suid deccased made and duly executed a luter will bearing date 
the day of 18 whereof he appointed E. F. and G. H. 
executors; and the said probate having been voluntarily brought into 
and left in the probate registry, the undersigned registrar of the 
principal probate registry, on the application of the said revoked. 
the said probate and declared the same to be null and void to all intents 
and purposes in the law whatsoever. 
Dated the day of 18. M. HH. J., 
Registrar. 


No, 188.—Registrar’s Order revoking Letters of Adminis- 


tration. 
In the High Court of Justice, Probate, Divorco and Admiralty Division. 
(Probate.) Tho Principal Probate Registry. 
In the goods of A. B., deceased. 
On reading the affidavit of sworn on the day of 
whereby it appeared that on the day of , letters of adminis- 
tration of the personal estate of the said A. B., of deceased, were 


granted to C. D., the lawful second cousin of the said deccased, on the 
suggestion that the said deceased died intestate, a widower, without child 
or parent, brother or sister, uncle or aunt, nephew or niece, cousin german 
or cousin german once removed, and that he the said C. D. was one of 
the next of kin of the said deceased, and that it has since been discovered 
that the aaid deceased died intestate, a widower, without child or parent, 
brother or sister, uncle or aunt, nephew or niece, but leaving E. B. his 
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probate registry, on the application of the said revoked the said 
letters of administration granted to the said as aforesaid, and 


declared the same to be null and void to all intents and purposes in the 
law whatsoever. 
Dated the day of 18, 
F, K,, 
Registrar. 


No. 189.—Registrar’s Order for Notation of Domicile, after 


Probate granted. 
In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 

On reading affidavit of E. F., sworn on the day of ; 
and referring to the probate of the will of of deceased, whereby 
it appeared that the said deceased died on the day of 18 
at aforesaid, and was at the time of his death domiciled in Eng- 


land; and that the personal estate of the said deceased which he any way 
died possessed of or entitled to within the United Kingdom of Great 
Britain and Ireland, and for and in respect of which the said probate of 
the said will was granted by this Division to tho said E. F. on the 

day of 18 exclusive of what the said deceased may have been pos- 
sessed of or entitled to as a trustce for any other person or persons and 
not beneficially, but inclusive of all personal estate and effects which the 
said deceased under any authority enabling him to dispose of the same as 
he might think fit has disposed of by his said will and without deducting 
anything on account of the debts due and owing from the said deceased, 
were of the value of pounds; and that a part of the said personal 
estate of the said deceased of the value of pounds was in England, 
and a further part thereof amounting in value to the sum of pounds, 
particularly mentioned and set forth in the said schedule annexed to the 
said affidavit, was in Scotland, and that the said deceased was not pos- 
sessed of any personal estate in Ireland, the undersigned registrar, on 
the application of the said C. D., ordered that the usual notation be made 
on the said probate that the said A. B., deceased, died domiciled in 
England. 

Dated the day of 
G. B.S, 
Registrar. 


No. 1894.—Registrar’s Order to impound Grant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of A. B., deceased. 


On reading the affidavit of C. D. [intended administrator] sworn on 
and the joint affidavit of E. F. and G. H. (doctor and nurse} sworn on 
whereby it appeared that on the ae of probate of the will 
of A. B., of deceased, was granted by this Court at the 

probate registry thereof to J. K., and that since taking upon himself 
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the said probate he has become a person of unsound mind and incom- 
petent to manage himself or his affairs, and that there is no committee 
or other person entrusted under an order made in lunacy with the 
management of his estate, it is ordered by the undersigned registrar of 
the principal probate registry that letters of administration with the will 
annexed of the personal estate of the said A. B., deceased, be granted to 
the said C. D. for the use and benefit of the said J. K. during his lunacy, 
and until he shall become of sound mind, and that the said probate of the 
said will of the suid A. B., deceased, be brought into the said principal 
probate registry and impounded during the lunacy of the said J. K. 
Dated the day of ; (Signed) J.H., 
Registrar. 


No. 190.—Registrar’s Order for Subpoena to bring in a Script. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Brobate.) The Principal Probate Registry. 
In the goods of A. B., deceased. 


On reading the affidavit of C. D., sworn on tho day of 18 
and filed in the principal probate registry, whereby it appeared that a 
certain paper writing, being or purporting to be testamentary, to wit, the 
last will and testumont of A. B., of deceased, bearing date the 
day of 18 is now in the possession, within the power, or under the 
control of E. F., of and G. H., of or one of them, it is ordered 
by tho undersigned registrar of the principal probate registry, that a 
subpoena do issue under seal of this Division, roquiring the said E. F. 
and G. H. to produce and bring into and leave in the principal registry 
of this Division [or in a district registry] the said paper writing, under 
pain of the law, and the contempt thereof. 

Dated the day of (Signed) W.Y., 

Registrar. 


No. 191.—Renunciation of Probate. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of deccased. 


Waerzas A. B., of deceased, died on the day of 18 
at having made and duly executed his last will and testament, 
bearing date the day of 18 and thereof appointed me, the 
undersigned 0. D., sole oxecutor : 

Now L, the said C. D., do hereby declare that I have not intermeddled 
in the personal estate of the said deceased, and will not hereafter inter- 
meddle therein with intent to defraud creditors, and [ do hereby renounce 
all my right and title to the probate and execution of the said will. 


Signed by the said C. D. this 
day of 18 (Signed) C.D. 
in the presence of 
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No. 192.—Renunciation of Administration. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 


(Probate.) The Principal Probate Registry. 

In the goods of deceased. 
Wuerzas A. B., late of in the county of deceased, died on 
tho day of 18 , at intestate, a widower; and whereas 


J, O. D., am his natural and lawful and only child : 
Now I, the said €. D., do hereby renounce all my right and title to 
the letters of administration of the personal estate of the said deceased. 
Signed by the said C. D. this 
day of 18 (Signed) C.D, 
in the presence of 


No. 193.—Renunciation of Administration (Will). 


In the High Court of Justice, Probate, Divorce and Admiralty Division, 
(Probate. ) The Principal Probate Registry. 


In the goods of deceased. 

Wuenrzas A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament, 
bearing date the day of 18 and did not thereof appoint any 
executor, but therein appointed me, the undersigned C. D., residuary 
legatec : 

Now I, the said C. D., do hereby renounce all my right and title to 
the letters of udmiuistration, with the said will annexed, of the personal 
estate of the said deceased. 

Signed by the said C. D. this 

day of 18 (Signed) C.D. 
in the presence of 


No. 194.—Renunciation of Guardianship of Minor. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate. ) The Principal Probate Registry. 


In the goods of deceased. 
Wueerxas A. B., of deceased, died on the day of 
18 at having made and duly executed his last will and testament, 
bearing date the day of 18 and therein appointed CO. D. sole 
executor and residuary legatee; and whereas the said ©. D. is now a 
minor of the age of years only : 
And whereas I, the undersigued H. F., am the natural and lawful 
and only next of kin of the said C. D.: 
Now I, the said E. F., do hereby renounce all my right and title in. 
and to the guardianship of the said minor. 
Signed by the said E. F’. this 
day of 18 in (Signed) KE. F. 
the presence of 


‘ 
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No. 195.—Renunciation of Guardianship of Infant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 
In the goods of A. B., deceased, 

Wuerzas A. B., of deceased, died on the day of 18 Renunciation of 
at a widower and intestate, leaving him surviving C. D., his natural Guardianship of 
and lawful and only son and only next of kin: and whereas the said C.D, 20" 
is now an infant of the age of five years only: and whereas I, the under- 
signed KE. F., am the lawful grandtather and only noxt of kin of the said 
infant : 

Now I, the said E. F., do hereby renounce all my right and title in 
and to the guardianship of the raid infant. 

Signed by the said E. F. this 

day of 18 in (Signed) KE, F, 
the presence of 


No. 196,—Renunciation of Letters of Administration by 
Guardian of Minor and Infant. 


In the High Court of Justice, Probate, Divorco and Admiralty Division. 


(Probate. ) The Principal Probate Registry. 
In the goods of deceased. 
Wuergas A. B., of deceased, died on the day of Renunciation of 
18 at a widower and intestute, leaving C. D., BE. F., and G. H. Letters of 


his natural, lawful and only children, only next of kin, and the only aye 


persons entitled in distribution to his personal estate: and whereas the Winor and 
said C. D. and E, F. are now respectively in their miuority, to wit, the Infant, 
said OC. D. of the age of years and upwards, and the said E,F. of =~ 
the age of years and upwards, but respectively under the age of 
twenty-one years, and the said G. H. is now in his infancy, to wit, of 

the age of years only: and whereas the said C. D. and E. F., the 
minors aforesaid, have in and by an instrument under their respective 

hands expressly elected me, the undersigned J. K., their lawful 

and only next of kin, to be their curator or guardian for the purpose of 
renouncing in their names, and on their part and behalf, all their nght, 

title and interest in and to the letters of administration of the personal 

estate of tho suid deceased : 

And whereas I have been duly assigned the curator or guardian of the 
said G. H., the infant aforesaid : 

Now I, the said J. K., do hereby, as curator or guardian of the said 
minors and infant, renounce all their right, title and interest in and to 
letters of administration of the personal estate of the said A. B., 
deceased. 

' Signed by the said J. K. this 
- day of 18 in (Signed) J.K. 
the presence of 
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No. 197.—Renunciation by Guardian of Infant. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Probate.) The Principal Probate Registry. 


In the goods of A. B., deceased. 


Wueneas A. B., of deceased, died on the day of 
at a widower and intestate, leaving C. D., his natural and 

lawful and only son, and only next of kin, the only person entitled to his 
personal estate: and whereas the said C. D. is now in his infancy, to 
wit, of the age of three years only, and is therefore by law incapable 
of acting in his own name or of electing a guardian to act for him and 
on his part and behalf; and whereas on the day of 18 
E. F., one of the registrars of the principal probate registry of this 
Division of the High Court of Justice, assigned G. H., the lawful 
grandfather and noxt of kin of the said infant, curator or guardian to 
the said infant for tho purpose of renouncing for him and on his part 
and behalf the letters of administration of the personal estate of the said 
deceased. 

Now I, the said G. H., do hereby, as curator or guardian of tho said 
infant, renounce all his right, title and interest in and to letters of ad- 
ministration of tho personal estate of the said deceased. 


Signed by the said G. H. this 
day of 18 _ (Signed) G.H. 
in the presence of 


No. 198.—Renunciation and Consent. 
In the High Court of Justice, Probate, Divorce and Admiralty Division, 


(Probate.) The Principal Probate Registry. 
In the goods of deceased. 
Wuureas A. B., of deceased, died on the day of 18 
at intestate, a bachelor, leaving me, tho undersigned C. D. of 


his natural and lawful father and next of kin: 

Now I, the said C. D., do hereby renounce all my right and title in and 
to the letters of administration of the personal estate of the said deceased, 
and I do also hereby consent that letters of administration of the said 
personal estate may be granted to E. D., my natural and lawful son. 


Signed by the said C. D. this 
day of 18 (Signed) 0. D. 
in the presence of 


No. 199.—Retractation. 


In the High Court of Justice, Probate, Divorce and Admiralty Division. 
(Brobato.) The Principal Prebate Registry. 


In the goods of deceased. : 


Wuerzas A. B., of in the county of deceased, died on 
the day of 18 at having made and duly executed his 
last will and testament, bearing date the day of 18 and 
thereof appointed C. D. executor and me the undersigned E. F’, residuary 
legatee: and whereas the said C.D. duly renounced the probate and 
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execution of the said will, and I the said HK. F. also duly renounced 
letters of administration with the said will annexed of the personal estate 
of the said deceased: and whereas letters of administration, with the said 
Will annexed, of the personal estate of the said deceased were on the 
day of granted by authority of this Division to G. H., a 
creditor of the said deceased: and whereas the said G. H. for some time 
intermeddled in the personal estate of the said deceased, but is since dead, 
to wit, on the day of 18 , leaving part thereof unadministered 
and not fully disposed of : 
Now I, the said E. F., do hereby declare that I retract the renunciation 
of the letters of administration with the said will annexed of the personal 
estate of the said deceased, so as aforesaid by me heretofore made. 


Signed by the said E. F., this 
day of 18 (Signed) 4, F. 
in the presence of 


No. 200.—Subposna in a Proceeding in Common Form to 
bring in a Script. 
Viotorta, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 
To of : 
Wuereas it appears by an affidavit of sworn on the day of 


and filed in the principal probate registry of the Probate, Divorce 
and Admiralty Division of our High Court of Justice, that a certain 
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Subpoona in a 
Proceeding in 
Common Form 


to bring ina 


original paper or script, being or purporting to be testamentary, to wit Script. 


[Here describe the paper], bearing date the day of 18 , is now 
In your possession, within your power, or under your control : 

Now THIS Is TO COMMAND YoU, that within eight days after service hereof 
on you, inclusive of the day of such service, you do bring into and leave 
in the principal probate registry aforesaid tho said original paper or 
script now in the possession, within the power, or under the control of 

ou the said : And this you shall in nowise omit under pain of the 
aw and contempt thereof. Witness, the Right Honorable Hardinge 
Stanlcy Baron Halsbury, Lord High Chancellor of Great Britain, at our 
High Court of Justice, the day of 18 , in the year 


of our reien. 
Pr, (Signed) . F., Registrar. 


Subpona to bring in a script, A. B., Cursitor Street, London, E.C., 
solicitor. 

N.B.—The Principal Probate Registry of the Probate, Divorce and 
Admiralty Division of the High Court of Justico is at Somerset House, 
Strand, in the County of Middlesex. 


Indorsement to be made of the Service. 
This subpoena was served by G, H. on of on the 


day of 18. 
(Signed) G.H. 


Tndorsement t 
be made of th 
Service, 
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BILLS OF COSTS. 


IN COMMON FORM BUSINESS. 


[The following fourteen specimens of Bills of Costs are re-printed, with some 
few alterations, as being fair guides for the practitioner, but it must be 
observed that they are not copies of bills which have been “ taxed.’ | 


No. 1.—For Probate. 


Drawing and engrossing oath of the executor and attending on £ 8. d. 
his being sworn thereto [ad valorem : see page 666 (a) }. 


Paid commissioner ., “ see Sa as 4 » 0 1 6 
Drawing and engrossing affidavit for the Inland Revenue and 
attending on the executor being sworn thereto [ad valorem ; 
see page 656 (b)]. 
Paid commissioner .. Ks ee es ae . O 1 6 
Paid commissioner for marking will aa ; . 0 1 0 


(a) When there are two or more executors and they are not sworn at 
the same time, the practitioner will charge for each attendanco after the 
first, on their being sworn to oath and affidavit, as follows, viz. :— 

If the effects are sworn under £20 .. 2s. 6d. 
If the effects are sworn under £100 .. 5 0 
If the effects are sworn above £100 .. 6 8 [see page 657]. 

{) By the ‘‘Customs and Inland Revenue Act, 1881,’’ and the 
‘“‘ Hinance Act, 1894,’’ an executor or administrator is required to give 
full details of the assets and their value and also the deductions therefrom 
allowed by these acts. The collecting and arranging this information 
involves much trouble to the practitioner, which he did not incur before. 
No new scale of practitioner’s fees has, however, becn issued ; but it is 
to be presumed that inasmuch as the old fee for the affidavit of property 
is now manifestly inadequate, the registrars will on a taxation allow for 
this new affidavit of property : ‘‘instructions’’ (according to trouble), 
‘drawing and engrossing’ (according to length), ‘‘attendance to swear,”’ 
&c. As the practitioner’s fees are not yet authoritatively altered, the 
pills are here printed according to the old scale. In the case of a second 
grant, i.e., cessate or de bonis non, as the affidavit of property will, in 
many cases, be merely a copy of the affidavit made on taking the first 
grant, the practitioner’s time will not be so much taken up or the trouble 
so great. ‘The old fees will, therefore, remunerate him. 


For Probate. 
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For Letters of 
Administration. 
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Registering, engrossing and collating the will (c). [This charge £ 8. d. 
is made up of the fee on registering the will, &c., viz. 1s. 6d. per 
Solio of 90 words (see p. 667), and the practitioner's fee of the 
like amount if 656); e.9., if the will contains five folios the 


charge will be ve as tes te Cae. oe OL. O 
Stamp onreceipt .. «2 ee ue we wee OO 
Search stamps = page 670}. 

Stamp ‘on registrar’s certificate on grant as to affidavit for Inland 

Revenue... 02 6 


Probate under seal, stamp duty (d@), and court stamps. [This 
charge is made up of the duty on the affidavit, the practitioner's 
Jee on the grant, and the court fee stamps in respect of the grant : 
see pages 656, 666. | 

Extracting [ad valorem : see page 656]. £ 

Clerks [ad valorem : see page 656]. 


N.B.—If any affidavit, renunciation or other document has been filed, the 
practitioner will charge for instructions, drawing, engrossing, attendance 
on swearing or executing, ¢c., (see p. 664), and will add the fee stamps 
required on filing tt. If any other extra or unusual work has been done he wilt 
also charge for it and the payment of the resulting court fees. This remark 
will apply to all the other bills in non-contentious business. 








No. 2._For Letters of Administration. 


Drawing and engrossing oath, and attending on the adminis- £ «. d. 
trator being sworn thercto, and on his executing the bond 
ad valorem : see page 658 (¢) |. 


Paid commissioner .. «we eee CC 
Drawing and engrossing affidavit for the Inland Revenue, and 
attending on the administrator being sworn thercto [ad 
valorem : see page 658 and note (b) page 799]. 
Paid commissioner ., Sea.’ as a 9 fa 01 6 
Drawing and engrossing bond [ad valorem: see page 659]. 
Stamp duty thereon (/). 
Attending the sureties, reading over and explaining the bond 
to them and attending on their executing the same ., ». 0 6 8 
Paid commissioner for attesting the bond(g) .. .. « 01 6 


(c) If the will is engrossed fac-simile, in addition to the ls. 6d. per 
folio, 6d. per folio will be charged by the court [see page 671], and the 
practitioner will make tho like additional charge [see page 657]. 

(d) If no stamp duty has been paid, omit the words ‘‘ stamp duty.” 

(c) Where there are two or more administrators, and they are not 
sworn at the same time, the practitioner will charge for each attendance 
after the first on their being sworn to oath and affidavit, and on execu- 
tion of the bond as follows: & a. 

If the effects are under £20 ey eee ee 

If the effects areunder £100 .. «. « 5 0 

If the effects areabove £100 =. ue «210 SO 
[See page 659. ] ’ 

(f) The stamp is 5s. in all cases except where the estate does not 
exceed 100/., or where the bond shall be given by the widow, child, 
father, mother, brother or sister of any common seaman, marine or 
soldier dying in her Majesty’s service. In tho latter cases there is no stamp 
duty. See 54 & 55 Vict. c. 39, Schedule. 

(g) If there be what is technically called a “‘leading”’ grant, i.¢., if 
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£ 8. d, 
Stamp onreceipp .. ww uke wee 
Search stamps [sce page 670]. 
Stamp on registrar’s cortificate on grant as to affidavit for In- 
land Revenue .. = ~ Gy ay “ » 0 2 6 
Letters ef administration under seal, stamp duty and court 
stamps. 
[This charge is made up of the duty on the affidavit, the prac- 
tioner’s fee on the grant, and the court fee stamps in respect 
of the grant: sce pages 658, 668). 
Extracting [ad valorem : sce page 658). 
Clerks [ad valorem: see page 658). 
[See note at end of bill No. 1.] § 








No. 3.—For Letters of Administration (Will). 


Drawing and engrossing oath of the administrator and attend- £ s. d, For Letters of 
ing on his being sworn thereto [ad valorem : sce page 656]. Administration 
Paid commissioner ,. Bye niet si me a . 0 4 Gg Wil) 
Drawing and cugrossing affidavit for the Inland Revenue, and 
attending on the administrator being sworn thereto [ad 
valorem : see bill No. 1, note (6)]. 
Paid commissioner .. 0 6. weet 
Paid commissioner for marking will Se - 4 ag 
Drawing and engrossing bond, and attending on the adminis- 
trator on executing same [ad valorem : see page 657]. 
Stamp duty on bond [see note (f), page 800]. 
Attending the surcties, reading over and explaining the bond 
to them and attendiug on their exccuting same ais .. O 6 8 
Paid commissioncr for attesting the bond : i . 0 6 
Registering, engrossing and collating the will [wide bill for pro- 
bate), 
staan A aa és as es vs » O10 
Scarch stamps [sce paye 670]. 
Stamp on registrar’s certificate on grant as to affidavit for In- 
landRevenuc = www ca, we tah. van UO @ 
Letters of administration (will) under seul, stamp duty and 
court stamps [vide bill No. 1]. 
Extracting [«d valorem : see bill No. 1]. 
Clerks [ad valorem : see bill No. 1). 
[ Vide note at end of bill No. 1.] 


co 
—_ 











No. 4.—For Limited (or Special) Probate. 


¥) 


& ; 
0 For Limited (or 


8. 
6 
Special) Probate, 


ao 


Consulting fee : a a Coie ae i - 

Perusing and considering the will [a¢ 4d. per folio of 72 words]. 

Perusing and abstracting deeds or other instruments, &c., when 
necessary (at 4d. per folio of 72 words]. 





eee 


tho grant be taken by the administrator as the legal representative of 
another person deceased, the practitioner will charge, for obtuining a 
copy of the record of the leading grant, the 2nd, srd, 4th and oth items 


in Bill No. 6. 
OF 
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Copy of same for the clerk of the seat [at 4d. per folio]. £8. a. 
Drawing special oath [at 1s. per folio of 12 words]. 
Fair copy of the same for the clerk of the seat and registrar to 

settle [at 4d. per folio). 
Attending the clerk of the seat therewith and thereon ., . 0 6 8 
Paid stamps for registrar perusing and settling special oath 

folios. [Jf 5 foltos of 72 words, or under, 28. 6d.; if above 

5 folios, for each additional folio, 3d. : see page 674}. 
Attending the clerk of the seat and obtaining same settled .. 0 6 8 
Engrossing same [at 4d. per folio of 72 words]. 


Attending the executor on being sworn to the oath » 0 6 8 
Paid commissioner .. » O1 6 
[Repeat the last two items Jor each executor sworn, if sworn 
separately. | 
Drawing and engrossing affidavit for the Inland Revenue, and 
attending on the executor being sworn thereto [sce bill No. 1 
and note (b), page 799}. 
Paid commissioner ., 43 si - » O 1 6 
Paid commissioner for marking will 01 0 


Registering, engrossing and collating the will [we bill No. a. 
Stamp on receipt - 01 0 
(Charge search stamps, stamp on certificate, &e.: ‘see bill No. i j 

Paid stamps on drawing and engrossing special grant [sce page 
670]. 

Paid stamps on drawing and engrossing special act [see id. ]. 

Limited a under seal, stamp duty and court stamps [see 
bill No. 

Extracting see bill No. 1}. 

Clerks [see d:2 No. 1]. 








No. 5.—For Limited (or Special) Letters of Administration. 


£3. da. 
For Limited (or Consulting fee as i ais 4 ei » 0 6 8 
area erie cians Tnstructions for renunciation —. Cn re ee eae. 
tion. Drawing same [1s. per folio of 72 wor ds}. 
Engrossing same (4d. per folio]. 
Attending on same being executed “4 5 oa » 0 6 8 
Instructions for nomination i : zs oy ». O 6 8 


Drawing same [1s. per folio of 72 words]. 
Engrossing same [4d. per folio]. 
Attending on same being executed Ss 0 6 8 
Perusing and abstracting deeds or other instruments, when 

necessary [at 4d. per folio of 12 words). 
Copy thereof for the clerk of the seat [at 4d. per folio]. 
Drawing oath to lead limited (or special) letters of ministra- 

‘tion [at 1s. per folio]. 
Fuir copy thereof for the clerk of the seat (and registrar) to 

peruse and settle [at 4d. per folio of 72 words}. 
Attending him therewith and thereon. 06 8 
eta stamps for registrar perusing and settling game [seo bill 
Aitending the clerk of the seat, and obtaining back the special 

oath settled, i . a » 09 6 8 
Engrossing same fe 4d. per folio of 72 words). 
peeing the clerk of the seat, and obtaining special bond from 

IM +s ons a | 


Common Form Business, 


Paid stamps for drawing and engrossing same [see page 670]. £ 
Attending Stamp Office, and procuring same to be stamped ., 0 
Paid duty on bond [see note (f), page 800}. 
Attending the administrator on being sworn to the oath and on 
execution of the bond [sce bill No. 2]. 
Paid commissioner ,, ve ed ve 7 ve » O 1 6 
Drawing and cngrossing affidavit for the Inland Revenue, and 
attending on the administrator being sworn thereto [see dill 
No, 1, note (b), page 799}. 


Paid commissioner te. He: Soe. See. Sie. oe Oe 
Attending tho sureties, reading over and explaining the bond 

to them and attending on their executing samo . 0 6 8 
Paid commissioner for attesting the bond - os . O 1 6 
Stamp on receipt ie ds . fe ss 01 0 
Stamp on filing renunciation Bs ee a 7” 02 6 
Stamp on filing nomination.. .. , 0 2 6 


Vharge search stamps, stamp on certificate, Ge. : see bill No. 2.] 
Paid stamps for drawing and engrossing the special grant [see 
page 670). 
The like for special act [id.]. 
Special (ur limited) letters of administration under seal, stamp 
duty and court stamps [see bill No. 2). 
Extracting [see bill No. 2}. £ 
Clerks [see bil? No. 2}. 


Ne , ED 


No. 6.—For Cessate or Double Probate. 


Attending at the registry, looking up and taking an account of £ s. d. 
the former grant, and bespeaking an office copy of the record 
thereot for the use of the clerk of the svat and registrar .. 0 6 8 
Paid for copy record and collating. [Jf not exceeding 5 folios of 
90 aords, the sum paid will be 28. 6d. Add 2d. per folio for the 
practitioners charge for collating (sce page 663). ] 
Stamp on scarch .. i rae fies eg A 
Perusing and considering the will [at 4d. per folio of 72 words). 
Drawing and engrossing oath to be made by the substituted 
executor, and attending on his being sworn thereto (/) 


Paid commissioner . i Ma K i » O 1 6 
Drawing and engrossing affidavit for the Inland Revenue, and 
attending on the executor being sworn thereto (4) [see bit 
No. 1, note (b), paye 799]. 
Paid commissioner .. ie es re 7 bes . O 1 6 
Paid commissioner for marking will a a - .. O 1 0 
Instructions for memorial to the Commissioners of Inland 
Revenue for a duty paid stamp or certificate .. on 0.208 


Drawing and engrossing same [ad valorem: see page 664]. 
Attending at the Stamp Office, procuring the denoting stamp 

or certificate on affidavit of property, and afterwards for 

same duly stamped or certified .. 4 i> asa .. 013 4 
Attending at the registry, aud looking up the will and be- 

speaking the engrossment [ad valorem: see page 663]. 
Stamp on search : We an sis . .. O10 
Stamps on the engrossment [see page 667]. 
Stamp on receipt 1. + + we. te - owe . he OE OD 


(4) The practitioner will charge according to p. 656, where stamp duty 
is paid, and according to p. 660, ee stamp duty is paid. 
JF 
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For Cessate or 
Double Probate. 


For Cessate 
Letters of 
Administration. 


Apprenpix.— V1. Binus or Costs. 


oO a 2 


£ 8. 
Stamp on filing original grant = 5, ww ewe a 
Stamp on noting former grant (/) ., 0 2 
Cessate probate under seal and court stamps. [This char ge i is 
made up of the practitioner's fee on the grant and the court fee 
stamps in respect of the grant (m): see pages 660, 666. | 
Extracting (n). 


Clerks (7), 





No. 7.—For Cessate Letters of Administration. 


Attending at the registry, looking up and taking an account of £ s. d. 
the former grant, and bespeaking an office copy of the record 
thereof for the use of the clerk of the seat and the registrar... 

Paid for same and collating [see dill No. 6). 

Stamp on search. 010 

Drawing and engrossing oath, aud attending on the adminis- 
trator being sworn thereto and on executing the bond [sce 
page 662). 

Paid commissioner .. 01 6 

Drawing and engrossing affidavit for the Inland ‘Rovenue, and 
attending on ‘the administrator being sworn thereto [see 


So 
fon) 
os 


page 662). 
Paid commissioner .. ae, Sis a aa i .. O 1 6 
Drawing and engrossing same... v is 0 6 8 
Stamp duty on bond [se page 800, note ( f )}. 
Attending the sureties, reading over and explaining the bond 

to them and attending on their executing same - . 0 6 8 
Paid commissioner for attesting the bond.. : 01 6 
Drawing and engrossing memorial to the Commissioners of In- 

land Revenue fora duty paid stamp or certificate [see page 664]. 
Attending at the Stamp Office, procuring the duty paid stamp 

or certificate on the affidavit of property, and afterwards 

attending for and obtaining same 013 4 


Attending “at. tho ipa and depeaiting the papers for the 
graut 

Stamp on receipt 

Stamp on noting former grant ; 

Stamp on registrar’ s certificate on gr ant . 

Cessate letters of administration under seal and court stamps. 
[This charge is made up of the practitioner's fee on the grant and 

the court fees in respect of the grant: sce pages 662 and 668. | 
Extracting [ad valorem ; sce page 662). 
Clerks [ad valorem ; sce page 662]. £ 


ooecoe 
IC bh Fe Cc 
Oooesd © 


(/) If the former grant was taken out at a district registry, the stamps 
on the notation will be 3s. 6d. instead of 2s. 6d. 

(m) Where a duty paid stamp or certificate bas been obtained, the 
fees will be regulated by the scales at p. 660, and will never exceed 
128, 6d. for the practitioner's feo and 128, 6d. for the court foe; but 
where the duty is paid on the grant the practitioncr’s and court fees will 
be ad valorem (as ou 4 first grant). 

(x) The practitioncr will charge according to p. 646, whero stump duty 
is paid, and according to p. 660, where no stamp duty i is paid. 


Common Form Bustyzss. 


No. 8.—For Letters of Administration de Bonis non. 


Attending at the registry, looking up and taking an account of 
the former grant, and bespcaking an office copy of the record 
thercof for the use of the clerk of the seat and registrar 

Stamp on search ais a is va ve 

Paid for copy record and collating [sce Jill No. 6]. 

Drawing and engrossing oath, and attending on the adminis- 
trator being sworn thereto, and on executing the bond [see 
page 662), 

Paid commissioner i - ea oF re ea 

Drawing and engrossing affidavit for the Inland Revenue, and 
attending on the administrator being sworn thereto, and on 
his executing the bond [sce page 662, and bill No. 1, note (b), 


page 799). 
Paid commissioner .. 7 sk ba hia 
Drawing and cngrossing bond wi 


Stamp duty on bond [sce page 800, note (f')}. 

Attending the sureties, reading over and explaining the bond 
to them and attending on their executing same is 

Paid commissioner for attesting the bond “ oe as 

Instructions for memorial to the Commissioners of Inland Re- 
venue for a duty paid stamp or certificate se 

Drawing and engrossing’ same [ad valorem : sec page 664). 

Attending at the Stamp Office, procuring the duty paid stamp 
or certificate on the affidavit of property, and afterwards 
attending for and obtaining same ba 7 i ve 

Attending at the registry and depositing the papers for the 
grant ws ae ‘i ue Ne : 

Stamp ou receipt... se ee ey - ire ss 

Stamp on noting former grant [ser note (7), page 804}. 

Letters of administration de bonis non under scal and court 
stamps. [This charge is made up of the practitioner's fee on the 
grant and court fee stamps in respeet of the grant: see pages 662, 
668. 

Extracting [ad valorem : see 5621 

Clerks [ad valorem : see page 662 
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No. 9.—For Letters of Administration (Will) de Bonts non. 


Attending at the registry, locking up and perusing the will and 
taking an account of the former grant, and bespeaking an 
office copy of the record thereof for the use of the clerk of 
the seat and registrar... a es ei 

Stamponsearch ., se es ee is 

Paid for copy record and collating [sce bil! No. 6]. 

Perusing and abstracting the will [at 4d. per folio}. - 

Drawing and engrossing oath, and attending on the adminis- 
trator being sworn thereto, and on executing the bond [see 
page 662]. 

id commissioner .. as 7 va vs ve ‘3 

Pave and engrossing affidavit for the Inland Revenue and 
attending on the administrator being sworn thereto [sce page 
662, and bill No. 1, note (b), page 799}. 


£ os. d. 
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For Notation of 
further Security. 


Apprnpix.— VI. Bits oF Costs. 


Paid commissioner .. a ee ee 
Paid commissioner for marking will ‘s rm es os 
Drawing and engrossing bond i 4 ve 

Stamp duty on bond [see page 800, “note (f)}. 

Attending the sureties, reading over and explaining the bond 
to them and attending on their executing same os os 

Paid commissioner for attesting the bond.. 

Instructions for memorial to the Commissioners of Inland Re- 
venue for a duty paid stamp or certificate ; 

Drawing and engrossing samo [ad valorem: see page 664]. 

Attending at the Stamp Office, procuring the duty paid stamp 
or certificate to be impressed or made on the affidavit of pro- 
perty, and afterwards attending for and obtaining same... 

Attending in the registry, and looking up the will and pes 
ing engrossment thereof . as zi ve a 

Stamp on search, - = 

Stamps on the engrossment [see page oor). 

Stamp on receipt .. i‘ ‘3 7 

Stamp on filing original grant “6 _ is iA 

Stamp on noting former grant [see note (I), page 804] . 

Letters of administration with the will annexed, de bonis non 
under seal and court stamps. [his charge is made up of the 
practitioner's fee on the grant and the court fee stamps in respect 
of the grant: see pages 662, 667.) 

Extracting [ad valorem: see page 662}. 

Clerks [ad valorem; see page 662]. £ 

No. 10.—For Notation of further Security. 

Drawing and engrossing affidavit .. ; Pe 

Attending on the admivistrator being sworn thereto 1... 

Paid commissioner : ie 

Drawing and engrossing bond er <i 

Stamp duty [sce paye 800, note (f)]. 

Attending the administrator and sureties, reading over and ex- 
plaining the bond, and attending on their oxecutin g same , 

Paid commissioner 


Attending the clerk of notations and instructing him to make 
the notation and grant, a certificate of further security having 
been given , ns 

Stamp on filing the bond ., 

Stamp on filing the affidavit ‘ 

oe the record keeper, looking up the first ae original) 
bon , 1 os 

Stamp on search, 

Attending at the registry on the clerk of notations when he 
returned the letters of administration duly noted and gave 
the certificate of further security 

Stamp on the notation [see page 669] 

Stamp on the certificate [see page 669] 

Clerks [as on a grant]. 
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Common Form Business. 


No. 11.—For Resealing an Irish Grant. 


£8. d. 

Instructions for affidavit .. 6. sae » 0 6 8 
Drawing same, folios [1s. per folio of 72 words}. 
Engrossing same (4d. per folio]. 
Drawing two schedules [1s. per folio of 72 words]. 
Engrossing same (4d. per folio of 72 words]. 
Attending the executor [or administrator] on being sworn to his 

affidavit .. de Sas ee oe sa » 0 6 8 
Paid commissioner ., 0 1 6 


Attending at the Stamp Office, submitting the affidavit and 
grant, and applying for the certificate for the court ., . O18 4 

Copy of the grant to file [4d. per folio of 72 words}. 

Attending at the registry and lodging the papers Si . 0 6 8 

Stamp on receipt ., - Ms bs 4 as . O 1 0 

Stumps for collating the copy [see page 671]. 

Stamp on filing certificate of the Commissioners of Inland 
Revenue ., by 7 . : 

Stamp on filing the copy grant 

Stamp on the fiat ., es 

Stamp on search. 

Fees of resealing the grant in respect of the testator’s personal 
estate in England. [This charge is made up of the practitioner’ s 
Jee as on an original grant (sce bills No. 1 or No. 2) and the 
corresponding court stamps in respect of the grant : see page 670. | 

Extracting [ad valorem, as on a grant). 

Clerks [ad valorem, as on a grant]. £ 


oo © 
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[Jn the case of letters of administration the same charges will 
be made, with the addition of a fee stamp of 28. 6d. for filing 
the registrar’ s certificate. | 


No. 12.—For Resealing a Scotch Grant. 








Copy of the grant to file [4d. per folio of 72 words]. £8. d. 
Attending at the registry and depositing the grant, the copy 

thereo— wg se wee eel 
Stamp on receipt... - sis Py on os sa 0 oD 20 
Stamps for collating copy grant [see page 671]. 
Stamp ou filing same a ee ene . 0 2 6 
Stump on resealing [sce page 670]... » 11 0 
Extracting [ad valurem, as on a grant]. 
Clerks [ad valorem, as on a grant]. : 

No. 18.—For obtaining Revocation of a Grant by Consent. 
Instructions for affidavit to lead the revocation to be made by £ s. d. 

the present administrator. , aie see die es . 0 6 8 
Drawing same, folios [ls. per folio of 72 words). 


Engrossing same [4d. per folio of 72 rae 
Attending on the executor [or administrator] being sworn thereto 


* 
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For obtaining an 
Exemplification 
of a Probate or 
Letters of 
Administration 
(Will). 


Apprnprx.— VI. Bitts or Costs. 


Attending the registrar with the affidavit perfected, and con- 
ferring with him upon the subject of revoking the erat when 
he directed that it should be revoked .. 4 ; ei 

Drawing and engrossing order to that effect .. .. . 

Attending the registrar with the same ., aS ae 

Stamp on filing affidavit sie 1 8 

The like on grant ., i aA = ov 

The like on order... 

Attending in the registry and bespeaking office © copy of the 
order to file, 

Paid for same and collating [see bill No. 6} 

Attending in tho registry and obtaining same .. 

Fee stamp on noting.. ‘ 

If a district registry grant, ‘Is. extra for notice. 
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No. 14.—For obtaining an Exemplification of a Probate or 


Letters of Administration (Will). 


Attending at the registry, searching for and looking up the 
original will and bespeaking an exemplification of the probate 
jor letters of administration (will)] aud obtaining parchment 
or stamping as ise Se a a a 

Stamp onsearch 

Attending at the Stamp Office, paying the duty on the exem- 
plification leaving parchment to be stamped, and afterwards 
attending for and obtaining same duly stamped 

Exemplification under seal, stamp duty and court stamps (this 
charge is made up of the 31. stamp duty on the exemplifica- 
tion, 1/. 1s. paid to the officers of the court for the cxempli- 
fication i page we and li. 1s., the practitioner's fee [ see 
page 661 

Paid stamps for engrossing ‘will for excmplification (48. 6d. if 
under three folios, and 1s. 6d. per folio afterwards). 

Extracting [seepage 661] .. uu ue 

Clerks [see page 661]... 4. ue 
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No. 15.—For Exemplification of Letters of Administration. 


[Same as above, except the stamps paid for engrossing will. | 


( 809 ) 


APpPEnpIx VII. 


—e 


RULES AND FEES, 


RULES AND FEES OF 1863. 


RULES, Orders and Instructions for the DISTRICT 
REGISTRARS of her Majesty’s Court of Probate 
made under the provisions of the Statutes 20 & 21 
Vict. e. 77, and 21 & 22 Vict. c. 95, in respect of 


NON-CONTENTIOUS BUSINESS. 


By virtue and m pursuance of the provisions of the statute 20 

21 Victoria, chapter 17, 1, the Right Honorable Sir Cresswell 
Cresswell, Anight, Judge of her Majesty's Court of Probate, with 
the concurrence of the Right Honorable Richard Lord Westbury, 
Lord Ihgh Chancellor of Great Britain, and of the Right 
Honorable Sir Alexander James Edmund Cockburn, Baronet, 
Lord Chief Justice of the Court of Queen’s Bench, do repeal all 
the rules, orders and tnstructions heretofore made and issued to 
the Registrars of the District Registries of the said Court of 
Probate in respect of Non-contentious Business, and. as to per- 
sonal applications for grants of probate and letters of administra- 
tion, and also all tables of fees heretofore fixed and published in 
respect thereof, and in lieu of the sard rules, orders and instruc- 
tions, do, with the concurrence aforesaid, make and tissue the 
following rules, orders and instructions for the Registrars of the 
District Registries of the sad Court in respect to Non-contentious 
Business, and as to personal applications for grants of probate 
and letters of administration, and with the concurrence afore- 
said, and with the approval of the Lords Commisstoners of her 
Majesty's Treasury, signified to me by letter dated the 16th day 
of January, 1863, do hereby fix the annexed amended tables of 
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Fees to be taken by the officers of the said Court of Probate in the 
District Registries thereof, and by the practitioners in the said 
Court, in respect of the matters aforesaid. 
Dated this 27th day of January, 1863. 
(Signed) § Wesrsury, 0. 
A. E, Cocxsurn. 
C. CRESsWELL. 


All Rules, Orders and Instructions heretofore made and 
issued for the District Registrars of her Majesty's Court 
of Probate in respect of non-contentious business shall 
be repealed, on and after the second day of March, 1863, 
except so far as concerns any matters or things done in 
accordance with them prior to the said day. 

The following Rules, Orders and Instructions in respect of 
non-contentious business shall take effect on and after 
the second day of March, 1863. 





Non-Contentious Bustness shall include all common form 
business as defined by the ‘‘Court of Probate Act, 1857,” 
and the warning of caveats. 





1. Application for probate or letters of administration may 
be made at the principal registry in all cases. Application 
may also be made at a district registry in cases where the 
deceased, at the time of his death, had a fixed place of abode 
within the district in which the application is made, and not 
otherwise. 

2. Such applications may be made through a proctor, 
solicitor or attorney, or in person by executors and parties 
entitled to grants of administration. 

8. The district registrar, before he entertains any applica- 
tion for probate or Ictters of administration, must ascertain 
that the deceased had, at the time of his death, a fixed place 
of abode within his district. 

4. The district registrar 1s not to allow probate or letters 
of administration to issue until all the inquiries which he may 
see fit to institute have becn answered to his satisfaction, and 
this refers more particularly to applications made in person 
by executors and others. The district registrar is, notwith- 
standing, to afford as great facility for the obtaining grants 
of probate or administration as is consistent with a due regard 
to the prevention of error or fraud. ; 

5. No district registrar or clerk in a district registry shall 
directly or indirectly transact business for himself or as the 
proctor or solicitor of any other person in the district registry 
to which he has been appointed. 


District REGISTRY. 


As to Probate of Wills and Codicils and Letters of Ad- 
ministration, with the Will [or Will and Codicils] 
annexed, where the Wills and Codicils are dated after 
dlst December, 1837, 


Execution of a Will. 


6. Upon receiving an application for probate or letters of 
administration with the will annexed, the district registrar 
must inspect the will and each codicil, and see whether by the 
terms of the attestation clause (if any) it is shown that the 
same have beon executed in accordance with the provisions of 
statutes 1 Vict. c. 26, and 15 Vict. ¢. 24. 

7. If there be no attestation clause to a will or codicil pre- 
sented for probate, or if the attestation clause thereto be in- 
sufficient, the district registrar must require an affidavit from 
at least one of the subscribing witnesses, if they or cither of 
them be living, to prove that the provisions of 1 Vict. c. 26, 
s. 9, and 15 Vict. c. 24, in reference to the execution, were, 
in fact, complied with; and such affidavit must be engrossed 
and form part of the probate. 

8. If, on perusing the affidavits of both the subscribing 
witnesses, it appear that the requirements of the statute were 
not complied with, the district registrar must refuse probate. 

9. If, on perusing the affidavit or affidavits setting forth 
the facts of the case, it appears doubtful whether tho will or 
codicil has been duly executed, the district registrar must 
transmit a statement of the matter to the registrars of the 
principal registry, who may require the parties to bring the 
matter before the Judge on motion. 

[Rules No. 10, 11, 12, 18, 14, 15, 16, and 17, are identical 
with Rules No. 7, 8, 9, 10, 11, 12, 18, and 14, of tho principal 
registry, and the practitioner is referred to these latter at 
pp. 628, 629, 630, anée. | 


Married Woman's Will. 


18. In granting probate of a married woman’s will made 
by virtue of a power, or administration with such will annexed, 
the power under which tho will purports to have been made 
must be specified in the grant. 


Codierls. 
19. The above rules and orders respecting wills apply 
equally to codicils. 
Doubtful Cases. 


920. If it be doubtful whether any will or codicil be entitled 
to probate, or whether any interlineation, alteration, erasure 
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or obliteration ought to prevail, or whether any deed, paper, 
memorandum, or other document ought to form part of a will 
or codicil, or if any doubt arise in consequence of the appear- 
ance of the paper, or on any other point, the district registrar 
must communicate with the registrars of the principal registry. 


Letters of Admimstration with Will annexed. 


21. The right of parties to letters of administration with 
the will annexed, and letters of administration with the will 
annexed de bonis non, depends so entirely upon the circum- 
stances of each particular case, taken in connection with the 
wording of the will, that no general rulos, other than those 
which have obtained a judicial sanction, can be laid down for 
the guidance of the district registrars. Whenever tho right 
of the party applying is at all questionable, a statement of 
the case, accompanied by a copy of the will, must be trans- 
mitted to the registrars of the principal registry, who will 
advise thereon. 


As to Probate of Witls, Codicils and Testamentary Papers 
relating to Personalty, and dated before the Ist January, 
1838. 


[Rules and Orders Nos. 22, 23, 24, 25, 26, 27, and 28, are 
identical with Rules and Orders Nos. 17, 18, 19, 20, 21, 22, 
and 23, of the principal registry, at pp. 650, 631, ante. | 


Appearance of Paper. 


29, Any appearance of an attempted cancellation of a testa- 
mentary paper by burning, tearing, obliteration or otherwise, 
and every circumstance leading to a presumption of abandon- 
ment or revocation of such a paper on the part of the testator 
must be accounted for or explained by affidavits. In such 
cases the testamentary paper, and the evidence takon in sup- 
port of it, should be transmitted to tho registrars of the prin- 
cipal registry. 

[Rules 30, 31, and 82, are identical with Rules 25, 26, and 
27 of the principal registry, see ante, p. 632. | 


As to Letters of Administration. 


33. The duties of the district registrar in granting letters of 
administration are, In many respects, the same as in cases of 
robate. In both cases he must ascertain the time and place 
of the deceased’s death, and the value of the property to be 
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covered by the grant, and see that the applicant has been Non-oontentious 


sworn as required by statute 55 Geo. 3, c. 184. 

[ Rules and Orders Nos, 84, 35, 36, 37, and 38, are identical 
with Nos. 28, 29, 30, 31, and 32 of the principal registry. See 
ante, pp. 632, 6383. | 


Grants of Administration to Guardians. 


39. Grants of administration may be made to guardians of 
minors and infants for their use and benefit, and elections by 
minors or their next of kin or next friend, as the case may be, 
will be required ; but proxies accepting such guardianships 
and assignments of guardians to minors will be dispensed 
with, 

40. In all casos of infants (¢.e., under the age of seven 
years) a guardian must be assigned by order of the judge or 
of one of the registrars of the principal registry ; the regis- 
trar’s order is to be founded on an affidavit showing that the 
proposed guardian is either de facto next of kin of the infants, 
or that their next of kin de facto has renounced his or her 
right to the guardianship, and is consenting to the assign- 
mont of the proposed guardian, and that such proposed guar- 
dian is ready to undertake the guardianship. 

41, Where there are both minors and infants, the guardian 
elected by the minors may act for the infants without being 
specially assigned to them by order of the Judge or a regis- 
trar of the principal registry, provided that the object in 
view is to take a grant. Ii the object be to renounce a grant, 
the guardian must be specially assigned to the infants by 
order of the Judge or of a registrar of the principal registry. 

42. In all cases where grants of administration are to be 
made for the uso and bencfit of minors or infants, the ad- 
ministrators are to exhibit a declaration on oath of the per- 
sonal estate and cffects of the decoasod, except when the 
effects are sworn under the value of twenty pounds, or when 
the adiinistrators are the guardians appointed by the High 
Court of Chancory, or other competent court, or are the testa- 
mentary guardians of the minors or infants. 


Adininistrator’s Oath. 


43, The oath of administrators, and of administrators with 
the will, is to be so worded as to clear off all persons having 
a prior right to the grant, and the grant is to show on the 
face of it how the prior interests have been cleared off, and 
is to set forth, whon tho fact is so, that the party applying 1s 
the only next of kin, or one of the next of kin, of the deceased. 
In all administrations of a special character the recitals in the 
oath and in the lettors of administration must be framed in 
accordance with the facts of the case. 
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Non-contentious Administration Bonds. 


usiness, 

= 44, Administration bonds are to be attested by an officer of 
the principal registry, by a district registrar or his chief clerk, 
or by a commissioner or other person now or hereafter to be 
authorized to administer oaths under 20 & 21 Vict. c. 77, and 
21 & 22 Vict. c. 95, but in no case are they to be attested by 
the proctor, solicitor, attorney or agent of the party who 
executes them. The signature of the administrator or ad- 
ministratrix to such bonds, if not taken in the principal or 
district registry, must be attested by the same person who 
administers the oath to such administrator or administratrix. 

45. In ordinary cases two sureties are to be required, but 
when the property is bond fide under the value of fifty pounds, 
one surety only may be taken to the administration bond. 

46. In all cases of limited or special administration, two 
sureties are to be required to the administration bond (unless 
the administrator be the husband of the deceased or his re- 
presentative, in which case but one surety will be required), 
and the bond is to be given in double the amount of the 
property to be placed in the possession of or dealt with by 
the administrator by means of the grant. The alleged value 
of such property is to be verified by affidavit if required. 

47. The administration bond is, in all casos of limited or 
special administrations, to be prepared in the district registry. 

48. The district registrars are to take care (as far as pos- 
sible) that the sureties to administration bonds are responsible 
persons. 

Justification of Sureties. 


49, When any person takes letters of administration in 
default of the appearance of persons cited, but not personally 
served, with the citation, and when any person takes letters of 
administration for the use and benefit of a lunatic or person 
of unsound mind, unless he be a committee appointed by tho 
Court of Chancery, a declaration of the personal estate and 
effects of the deceased must be filed in the registry, and the 
sureties to the administration bond must justify. 


General Rules and Orders for the District Registrars. 
Last Wills. 


50. The district registrar is not, in any case in which a will 
apparently duly executed has been produced to him for probate 
or for administration with the will annexed, to grant probate 
of any former will, or administration with any former will 
annexed, or administration to the deceased, as having died 
intestate, without an order of the Judge, or of one of the 
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registrars of the principal registry, showing that the last will Non-contentious 


is not entitled to probate. In the absence of such order the 
district registrar is to communicate with the registrars of the 
principal registry. 


Time of issuing Grant. 


51. No probate, or letters of administration with the will 
annexed, shall issue until after the lapse of seven days from 
the death of the deceased, unless under the direction of the 
Judge, or by order of one of the registrars of the principal 
registry. 

52. No letters of administration shall issue until after the 
lapse of fourteen days from the death of the deceased, unless 
under the direction of the Judge, or by order of one of the 
registrars of the principal registry. 

53. In every case where probate or administration is, for 
the first time, applied for after the lapse of three years from 
the death of the deceased, the reason of the delay is to be 
certified by the practitioner to the district registrar. Should 
the certificate be unsatisfactory, or the case be one of personal 
application, the district registrar is to requiro an affidavit, or 
to communicate with the registrars of the principal registry. 


Filling up Grant. 


54. Every grant of probate or of letters of administration 
issued from a district registry is to be filled up therein, and 
any former grant which has been revoked or has ceased is to 
be cleared off therein. 


Notices of Applications. 


55. Notices of applications for grants of probate or ad- 
ministration with the will annexed, transmitted by the district 
registrar to the registrars of tho principal registry, are to 
contain (in addition to the particulars specified in sect. 49 of 
‘Tho Court of Probate Act, 1857’’) an extract of the words 
of the will or codicil by which the applicant has been appointed 
executor, or of the words (if any) upon which he founds his 
claim to such administration. 

56. Notices of application are to set forth the names and 
interests of all persons who, according to the practice of the 
Court, would have a prior right to the applicant, and to show 
how such prior rights are cleared off. In case the persons, or 
any of them, have renounced, the date of his or her renuncia- 
tion must be stated. If the applicant claims as the represen- 
tative of another person, the date and particulars of the grant 


to him must appear. 
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Non-contentious Oath of Executors and Administrators. 


Business. 

57. The usual oath of administrators, as well as that of 
executors and administrators with the will, is to be subscribed 
and sworn by them as an affidavit, and then filed in the 
registry. 

58. The draft oaths to lead grants of special or limited pro- 
bate or administration, with or without the will annexed, are 
to be transmitted by the district registrar to the registrars of 
the principal registry, in order to their being settled, and no 
special or limited grant is to issue until the draft oath to lead 
the same has been settled by a rogistrar of the principal 
registry. 

Identity of Parties. 

59. The district registrars may, in cases where they deem 
it necessary, require proof, in addition to the oath of the 
executor or administrator, of the identity of the deceased, or 
of the party applying for the grant. 


Testamentary Papers to be marked, 


60. Every will, copy of a will, or other testamentary paper, 
to which an executor or administrator with the will is sworn, 
must be marked by such executor or administrator, and by 
the person before whom he is sworn. 


Renuncrations. 


61. No person who renounces probate of a will or letters of 
administration of the personal estate and effects of a deceased 
person in one character is to be allowed to take a representa- 
tion to the same deceased in another character. 


Revocation and Alteration of Grants. 


62. Grants of probate or letters of administration can only 
be revoked by order of the Judge or of ono of the registrars 
of the principal registry. 

63. No grant of probate or letters of administration is to be 
altered by a district registrar, without an order of a registrar 
of the principal registry having been previously obtained. In 
case the name of the testator or intestate requires alteration, 
the notice of application must be renewed, and the alteration 
ordered is not to be made by the district registrar until the 
usual certificate on such notice has been received from the 
principal registry. ; 

A fidavits. 


64. Every affidavit is to be drawn in the first person, and 
the addition and true place of abode of every deponent making 
it is to be inserted therein. 
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*65. In every affidavit made by two or more persons, the Non-contentious 
ess, 


names of the several persons making it are to be written in 
the jurat. 


* These two - 


*66. No affidavit will be admitted in any matter in the oie 


Court of Probate of which any material part is written on an 
erasure, or in the jurat of which there is any interlineation or 
. erasure. 

67. Where an affidavit is made by any person who is blind, 
or who, from his or her signature or otherwise, appears to 
be illiterate, the district registrar, commissioner, or other 
authority before whom such affidavit is made is to state in the 
jurat that the affidavit was read in the presence of the person 
making the same, and that such person seemed perfectly to 
understand the same, and also made his or her mark, or wrote 
his or her signature, in the presence of the district registrar, 
commissioner, or other authority before whom the affidavit 
was made. 

68. No affidavit is to be deemed sufficient which has been 
sworn before the party on whose behalf the same is offered, 
or before his proctor, solicitor, or attorney, or before a partner 
or clerk of his proctor, solicitor, or attorney. 

69. Proctors, solicitors, and attorneys, and their clerks 
respectively, if acting for any other proctor, solicitor, or 
attorney, shall be subject to the rules in respect of taking 
affidavits which are applicable to those in whose stead they 
are acting. 

70. In every case where an affidavit is made by a subscrib- 
ing witness to a will or codicil, such subscribing witness shall 
depose as to the mode in which the said will or codicil was 
executed and attested. 

71. The district registrars are not to allow any affidavit to 
be filod (unless with the concurrence of the registrars of the 
principal registry) which is not fairly and legibly written, or 
in which there is any interlineation, the extent of which at 
the time the affidavit was made is not clearly shown by the 
initials of the commissioner or other person before whom it 
was sworn. 


Caveats. 


72. Any person intending to oppose the issuing of a grant 
of probate or letters of administration must, either personally 
or by his proctor, solicitor, or attorney, enter a caveat in the 
principal registry, or in the proper district registry. 

73. A caveat shall bear date on the day it is entered, and 
shall remain in force for the space of six months only, and 
then expire and be of no effect; but caveats may be renewed 
from time to time. 

74, The district registrar shall, immediately upon a caveat 
being entered, send a copy thereof to the registrars of the 

3G 


See p. 821, 
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principal registry, and also to the registrar of any other 
district in which it is alleged the deceased resided at the time 
of his death, or in which he is known to have had a fixed 
place of abode at the time of his death. 

75. No caveat shall affect any grant made on the day on 
which the caveat is entered, or on the day on which notice is 
received of a caveat having been entered in the principal 
registry. 

76. Caveats shall be warned from the principal registry only. 

77. After a caveat has been entered, the district registrar 
is not to proceed with the grant of probate or administration 
to which it relates until it has expired or been subducted, or 
until he has received notice from the principal registry that 
the caveat has been warned and no appearance given, or that 
the contentious proceedings consequent on the caveat have 
terminated. 

78. The further rules in respect to caveats will be found in 
the ‘‘ Rules, Orders and Instructions for the Registrars of the 
Principal Registry.” 


Citations and Subpenas. 


79, Citations and subpoenas can be issued from the principal 
registry only, and the rules applicable to them will be found 
in the “ Rules, Orders and Instructions for the Registrars of 
the Principal Registry.” 

80. No grants are to issue from a district registry after a 
citation without the production of an office copy of the decree 
or order of the Judge, or of one of the registrars of the 
principal registry authorizing the same. 


Blind and Ilhterate Testators. 


81. The district registrars are not to allow probate of the 
will, or administration with the will annexed, of any blind or 
obviously illiterate or ignorant person, to issue, unless they 
have previously satisfied themselves that the said will was 
read over to the testator before its execution, or that the 
testator had at such time knowledge of its contents. When 
such information is not forthcoming, the district registrars 
are to communicate with the registrars of the principal 
registry. 

Alterations in Grants, &c. 

82. Whenever the value of the personal estate and effects 
of a deceased person is re-sworn undera different amount, or 
any alteration is made in a grant, or a renunciation is filed, 
notice of such re-swearing, alteration or renunciation is with- 
out delay to be forwarded by the district registrar to the 
registrars of the principal registry, but no fee shall be pay- 
able in respect of any such notice, 
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Lists of Grants. 


83. The lists of grants of probate and administration 
required to be furnished by the district registrars, under 
section 51 of “The Court of Probate Act, 1857,” are to be 
furnished on the first and every other Thursday in the month, 
and are to contain the name of the registry in which each 
grant was made, and the christian and surname of each 
testator and intestate. 

84. Every such list of grants furnished by the district 
registrar is to be accompanied by a copy of the record of each 
grant mentioned in it. The record, besides stating the neces- 
sary particulars of the grant to which it refers, is to contain 
the place and time of death of the testator or intestate; the 
names and description of each executor or administrator; the 
date of each grant; and the sum under which the value of the 
personal estate and effects is sworn; and in cases of adminis- 
trations the names and description of the sureties. 

85. Within four days from the end of each month each 
district registrar is to forward to the principal registry a 
return, arranged alphabetically, of all grants of probate or 
letters of administration passed at his district registry during 
the preceding month. 


Grants for Property in the United Kingdom, &c. 


86. Whenever a grant of probate or of letters of adminis- 
tration is made under statute 21 & 22 Vict. c. 56, for the 
whole personal estate and effects of a deceased within the 
United Kingdom, it must appear by the affidavit made for 
the Inland Revenue Office, that the testator or intestate died 
domiciled in England, and that he was possessed of personal 
estate in Scotland, other than that excluded by 22 & 23 Vict. 
c. 80, and the value of such personal estate must be separately 
stated in such affidavit. In case any portion of the personal 
estate be in Ireland, a separate affidavit and schedule must 
also be filed. Upon all such grants a note or memorandum 
must also be written and signed by the district registrar to 
the effect that the testator or intestate died domiciled in 
England. 

87. Grants of probate and administration made in Ireland 
and confirmations granted in Scotland must be taken to the 
principal registry, and not to a district registry, to be sealed 
with the seal of the Court of Probate, in order to the same 
having force and effect in England. 


Notices to Queen’s Proctor. 
88. In all cases where application is made for letters of ad- 
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ministration (with or without a will annexed) of the goods of . 
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Non-contentious a bastard dying a bachelor or a spinster, or a widower or 
_ ae. widow without issue, notice of such application is to be given 
to her Majesty’s procurator-general (or in case the deceased 
died domiciled within the duchy of Lancaster, to the solicitor 
for the duchy in London), in order that he may determine 
whether he will interfere on the part of the Crown; and no 
ant is to be issued until the officer of the Crown has signi- 
ed the course which he thinks proper to take. 

89. In the case of persons dying intestato without any 
known relation, a citation must be issued from the principal 
registry against the next of kin, if any, and all persons 
having or pretending to have any interest in the personal 
estate of the deceased. See the ‘ Rules, Orders, and Instruc- 
tions for the Registrars of the Principal Registry.” 


Transmission of Papers. 


90. When motions are to be made before the Judge in 
Court, with regard to any application for probate or adminis- 
tration at a district registry, the district registrar is to trans- 
mit all original papers and documents to the principal registry, 
and tho same, after the directions of the Court have been 
taken, will, on the application of the partios, be returned to 
the district registrar, together with an office copy of the decree 
of the Judge. 

91. Original papers are also to be forwarded to the principal 
registry whenever an inspection of them is necessary, in order 
to enable tho registrars to answer the questions submitted to 
them by the district registrar. 

92. Original papers and documents may be transmitted by 
the district registrars to the registrars of tho principal registry 
through the post office. Such letters or packets are to bo 
superscribed with the words, “On her Majesty’s Service,” 
and may be registered, if thought necessary. 


Probate Copies of Wills. 


93. The district registrar is to take care that the copies of 
wills and affidavits to be annexed to the probate or letters of 
administration are fairly and properly written, and is to reject 
those which are otherwise. 


Office Copies. 
94, Office copies of wills, and other documents furnished in 
a district registry, will not be collated with the original will 
or other document, unless specially required. Every copy so 
required to be examined shall be certified under the hand of 
the district registrar to be an examined copy. 
95. The seal of the Court is not to be affixed to any office 
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copy of a will, or other document, unless the same has beon Non-contentious 
certified to be an examined copy. oe _. 


Attendances with Documents. 


96. Ifa will or other document filed in a district registry is 

required to be produced at any place within three miles of that 
registry, application must be made for that purpose not later 
than the day previously to that named for its production. 
_ 97. Tf a will or other document filed in a district registry 
is required to be produced at any place beyond the above dis- 
tance, application must be made for that purpose in sufficient 
time to allow for making and cxamining a copy of such will 
or other document to be deposited in its place. 


Doubtful and dificult Cases. 


98. The district registrars are in every case of doubt or 
difficulty to communicate with the registrars of the principal 
registry. 

Taxing Bill of Costs. 


99. All bills of costs are to be referrod to the rogistrars of 
the principal registry for taxation, and no special order shall 
be required for the purpose. 

100. The rules in respect to taxing bills of costs will be 
found in the ‘‘ Rules, Orders and Instructions for the Regis- 
trars of the Principal Registry.” 


[N.B.—Rules 65 and €6 were repealed by order of the Pre- 
sident (Sir James Hannen), dated 21st March, 1882, and the 
following rules substituted :— 


65. In every affidavit made by two or more deponents, the 
names of the several porsons making the affidavit shall be 
inserted in the jurat, except that if the affidavit of all the 
deponents is taken at one timo by the same officer, it shall 
‘be sufficient to state that it was sworn by both (or all) of the 
‘‘ above-named ”’ depononts. 

66. No affidavit having in the jurat or body thereof any 
interlineation, alteration, or erasure, shall be filed or made 
use of unless the interlineation or alteration, other than by 
erasure, is authenticated by the initials of the officer taking 
the affidavit, nor, in the case of an erasure, unless the words 
or figures appearing at the time of taking the affidavit to be 
written on the erasure are re-written and signed or initialled 
in the margin of the affidavit by the officer taking it. ] 
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FORMS of Instruments to be adopted in the District 
Registries attached to the Court of Probate, as 
nearly as the Circumstances of each Case will 
allow. 


[N.B.—These forms ure given because they have been left un- 
repealed by the legislature, it being its intention that they 
should remain operative in substance. The practitioner, by 
referring to the precedents in Appendix V., will readily see 
what modifications are to be made, tho distinctive character 
of the forms being at the same time preserved. | 


No. 1.—Notice to be transmitted by the District Regis- 
trar of Application having been made to him for 
Grant of Probate. 


The District Registry at ‘ 


To the Registrars of the Principal Registry of her Majesty’s 
Court of Probate. 


You are requested to take notice, that application has been made 
to me for a grant of probate of the will bearing date the day 
of 18 [and codicil ov codicils bearing date the day 
of 18 | of A. B., late of deceased, who died on or 
about tho day of 18 at having at the time of 
his death a fixed place of abode at within the district of 
by ©. D., of the executor [or by E. F. of the proctor, 
solicitor or attorney of C. D., the executor] named in the said will 
[or codicil] in the words following : 

Here insert the extract from the will or codicil. | 
(Signed) G.H., 
District Registrar. 


No. la.—Notice to be transmitted by the District Regis- 
trar of Application having been made to him for 
Grant of Administration with the Will annexed. 


The District Registry at 


To the Registrars of the Principal Registry of her Majesty’s 
Court of Probate. 


You are requested to take notice, that application has been made 
to me for a grant of letters of administration with the will annexed, 
the said will bearing date the day of 18 [or will and 
codicil or codicils annexed, the said will bearing date the day 
of 18 and the said codicil bearing date the day of 

18 ] of the personal estate and effects of A. B., late of 

deceased, who died on or about the day of 18 
at having at the time of his death a fixed place of abode at 

within the district of by C. D., of the residuary 
legatee [or as the case may be] re in the said will [or by E. F., 
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of the proctor, solicitor or attorney of C. D., the residuary 
legatee named in the said will] in the words following : 
(Tere insert the extract from the will or codicil.] 
(Signed) G.H., 
District Registrar. 





No. 1b.—Notico to be transmitted by the District Regis- 
trar of Application having been made to him for 
Grant of Administration. 


The District Registry at ‘ 
To the Registrars of the Principal Registry of her Majesty’s 
Court of Probate. 


You are requested to take notice, that application has been made 
to me for a grant of letters of administration of the personal estate 
and effects of A. B., late of deceased, who died on or about 
the day of 18 at intestate, having at the time of 
his death a fixed place of abode at within the district of 
a widower, without child or parent, brother or sister, uncle or 
aunt, nephew or niece [or as the case may be] by C. D., of one 
of the lawful cousins german and next of kin of the deceased [or 
by E. F., of the proctor, solicitor or attorney of C. D., one 


of the, &c.}. (Signed). H 
District Registrar. 





No. 1e.—Notice of the Entry of a Caveat in a District 
Rogistry. 
To the Registrars of the Principal Registry of her Majesty’s 
Court of Probate. 


You are requested to tuke notice, that a caveat has been entered 
in the district registry attached to her Majesty’s Court of Probate 
at of the following tenor [set out the caveat at full length). 


This day of 18 
(Signed) C.D., 
District Registrar. 





No. 2.—Affidavit of Attesting Witness in Proof of the 
due Execution of a Will or Codicil dated after 
31st December, 1837. 


In her Majesty’s Court of Probate. The District Registry at 
In the goods of A. B., deceased. 


I, C. D., of (+) make oath [ov solemnly, sincercly and truly 
affirm and declare, according to the form of words prescribed by the 
statute applicable to the particular case], that Tam one of the sub- 
scribing witnesses to the last will and testament [or codicil, as the 
case may be] of A. B., late of in the county of deceased, 
the said will [or codicil] being now hereunto annexed, bearing 
date and that the said testator executed the said will ler 
codicil] on the day of the date thercof, by signing his name at the 
foot or end thereof [or in the testimonium clause thereof, or in the 
attestation clause thereto, or as the case may be|, as the same now 
appears thereon, in the presence of me and of the other gub- 
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(1) Insert the names, 
residenco and title, or 
addition of the deponent. 


N.B. If the signature is 
in testimonium clause 
or attestation clause, 


824 


Non-contentious 


Business, 





insert “meaning and 


intending the same for 
his final signatute to 


his will 


Insert the names, resi- 
dence and title, or addi- 
tion of the deponent, 
and relationship, if any, 
of the executor to the 


testator. 
Each testamentary 


paper 


is to be marked by the 
persons sworn and the 
rson administering 


e oath. 


‘When several executors 
are appointed, and some 
or one of them only 
sworn, a memorandum 
should be made in the 


margin of the oath 


that 


power is to be reserved 
to the other exccutors, 


or that they have 
renounced, 


Insert the names, resi- 
dence and title, or addi- 
tion of the deponent. 


Bach testamentary 
is to be marked by 


the 
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scribed witness thereto, both of us being present at the same time, 
and we thereupon attested and subscribed the said will [or codicil] 
in the presence of the said testator. 


Sworn at 
on the day of (Signed) C.D. 
18 , before me, 


[ person authorized to administer 
oaths under the act. | 





(Forms 3 and 3a, and 3b are affidavits for Inland Revenue, and 
being now obsolete, are omitted, | 


No. 4.—Oath for an Executor. 


In her Majesty’s Court of Probate. The District Registry at 
In the goods of A. B., deceased. 


I, C. D., of in the county of make oath and say [or 
solemnly, sincerely and truly affirm and declare, according to the 
form of words prescribed by the statute applicable to the particular 
case], that I believe the paper writing [or the paper writings] 
hereto annexed and marked by me to contain the true and original 
last will and testament lor last will and testament with 
codicils] of A. B., late of in the county of deceased, 
and that I am the sole executor [or ono of the executors] therein 
named [or executor according to the tenor thereof, executor during 
life, executrix during widowhood, or as the case may be], and that 
I will well and faithfully administer the personal estate and effects 
of the said testator by paying his just debts and the legacics con- 
tained in his will (or will and codicils], so far as the same 
shall thereto extend and tho law bind me; that I will exhibit a 
true and perfect inventory of all and singular the said estate and 
effects, and render a just and true account thereof whenever 
required by law so to do; that the testator died at in the 
county of on the day of 18 ; and that the said 
testator had at the time of his death a fixed place of abode at 
within the district. of , and that the whole of the personal 
estate and effects of the said testator does not amount in value to 
the sum of pounds, to the best of my [or our] knowledge, 
information and belief. 


(Signed) ©. D. 
Sworn at 
on the day of 
18 , before me, 





No. 5.—Oath for Administrators with the Will. 


In her Majesty’s Court of Probate. The District Registry at 
In the goods of A. B., deceased. 


I, C. D., of in the county of make oath and say [or 
solemnly, sincerely and truly affirm and declare, according to the 
form of words prescribed by the statute applicable to the particular 
ease|, that I believe the paper writing (or the paper writings] here- 
unto annexed and marked by me to contain the true and original 
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last will and testament [or the last will and testament with 

codicils] of A. B., late of in the county of deceased, 
and that E. F. [insert his relationship, if any, to the deceased], the 
sole executor therein named, survived the said deceased, and is 
since dead, without having taken probate thereof [or as the fact 
may be], and that I am the [insert the relationship to deceased, if 
any| residuary legatee in trust named therein [or as the fact may 
be], and that I will well and faithfully administer the personal 
estate and effects of the said deceased by paying his just debts and 
the legacies contained in his will [or will and codicils], and 
distributing the residue of his estate according to law; that I will 
exhibit a true and perfect inventory of all and singular the said 
personal estate and effects, and render a just and truo account 
thereof whenever required by law so to do; that the testator died 


at on the day of 18 ; that the said testator at 
the time of his death had a fixed place of abode at within 
the district of , and that the whole of the personal estate 


and effects of the said deceased does not amount in value to the 
sum of pounds, to the best of my knowledge, information and 


belief. 
(Signed) OC, D. 
Sworn at 
on the day of 
18 , before me, 
[ person authorized to administer 
oaths under the act. | 





No. 6.—Oath for Administrators. 


In her Majesty’s Court of Probate. The District Registry at 
In the goods of A. B., deceased. 


I, C. D., of in the county of make oath and say [or 
solemnly, sincerely and truly affirm and declare according to the 
form of words prescribed by the statute applicable to the particular 
cave], that A. B., lato of decvased, died intestate, a bachelor, 
without parent, brother or sister, uncle or aunt, nephew or nicce 

or as the case may be], and that I am the lawful cousin-german 
bs as the case may ra and one of the next of kin [or only next 
of kin of the said deceased, as the case may be]; that I will faith- 
fully administer the personal estate and etfects of the said deceased 
by paying his just debts, and distributing the residue of his 
estate and effects according to law; that I will exhibit a true and 
perfect inventory of all and singular the said estate and effects, and 
render a just and true account thereof whenever required by law 
so to do; that the said deccased died at onthe  dayo 

18 ; that at tho time of his death the said deceased had a fixed 
place of abode at within the district of , and that the 
whole of the personal estate and effects of the said deceased does 
not amount in value to the sum of pounds, to the best of my 
knowledge, information and belief. 

(Signed) C.D. 


Sworn at 
on the day of 
18 , before me, 
[person authorized to administer 
oaths under the act. | 
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[The form originally prescribed has been varied, and in its place the 
following form is used. | 


In her Majesty’s High Court of Justice. 
The District Registry at 


B Bg rr KNOWN, that at the date hereunder written, the last will 
cf and testament (a copy whereof is hereunto annexed) of 
The afidavit-bears & deceasod, who died on the day of at and who had 
a stamp of & ¢ at the time of his death a fixed place of abode at within the 
district of was proved and registered in the district registry 
& attached to the Probate Division of her Majesty’s High Court of 
Justice at and that administration of the personal estate of 
the said deceased was granted by the aforesaid Court to 
named in the said having been first sworn well and faith- 
fully to administer the same. 

And it is hereby certified, that an affidavit in verification of the 
account of the said estate has been delivered duly stamped, wherein 
it is shown that the gross value of the said estate amounts to £ 
and no more. 

Dated the day of 18 

H.E. E., 
District Registrar. | 


No. 8.—Letters of Administration with the Will 
annexed, 


[The form originally prescribed is here set forth, but the form which 
has been in use since 1875 18 varied in the same manner as in the imme- 
diately preceding Form No. 7.| 


In her Majesty’s Court of Probate. The District Registry at 


ts Be rr known, that A. B., late of in the county of 

deceased, who died on the day of at and who, at 

Sworn under tho timo of his death, had a fixed place of abode at within 

3 the district of made and duly executed his last will and 

testament {et will and codicils thereto] and did therein name 

& [or did not therein name any] executor [or as the case may 
be]. AND BE IT FURTHER KNOWN, that on the day of 

1$ letters of administration with the said will annexed of 

all and singular tho personal estate and effects of the said doceased 

were granted by her Majesty’s Court of Probate to C. D. [insert 

the character in which the grant is taken], he having been first sworn 

well and faithfully to administer the same by paying the just 

debts of the said deceased, and the legacies contained in his will 

[or will and codicils] and distributing the residue of his estate 

according to law, and to exhibit a true and perfect inventory of 

all and singular the said personal estate and affects, and to render 

a just and true account thereof whenever required by law so to do. 
(Signed) EF, 

(1.8.) District Registrar. 
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No. 9.—Letters of Administration. 


[The form originally prescribed by Rules and Orders is here given, but 
the form which has been used since 1876 is varied in the same way as 
in the preceding Form for Probate, No. 7.) 


In her Majesty’s Court of Probate. The District Registry at 


Bz It KNOWN, that on the day of 18 letters of ad- 
ministration of all and singular the personal estate and effects 
of A. B., late of deceased, who died on 18 at 
intestate, and had, at the time of his death, a fixed place of abode 
at within the district of were granted by her Majesty’s 
Court of Probate to C. D., the lawful widow and relict [or as the 
case may be] of the said intestate, sho having been first sworn well 
and faithfully to administer the same, by paying the just debts of 
the said intestate, and distributing the residue of his estate and 
effects according to law, and to exhibit a true and perfect inven- 
tory of all and singular the said estate and effects, and to render a 
just and true account thereof whenever required by law so to do. 

(Signed) E.F., 
(L.8.) District Registrar. 


No. 10.—Double Probate, 


[The form originally prescribed by Rules and Orders is here given, 
but the form in use now is varied afler the same manner as Form for 
Probate, No. 7.] 


In her Majesty’s Court of Probate. The District Registry at 


Bz 17 Known, that on the day of 18 the last will 
aud testament [or the last will and testament with Hogar 
hereunto annexed, of A. B., late of deceased, who die 
on at and had, at the time of his death, a fixed place 
of abode at within the district of was proved and 
registered in the district registry attached to her Majesty’s Court 
of Probate, at ; and that administration of all and singular 
tho personal estate and effects of tho said deceased was granted 
by the aforesaid court to C. D., one of the exccutors named in the 
said will er codicil], he having been first sworn well and faith- 
fully to administer the same, by paying the just debts of the de- 
ceased and the legacies contuined in his will {or will and codicils], 
and to exhibit a true and perfect inventory of all und singular the 
said estate and effccts, and to render a just and true account 
thereof whenever required by law so to do, power being reserved 
of making the like grant to E. F., the other executor named in 
the said will. AND BE IT FURTUER KNOWN, that on the da 
of 18 the said will of the said deceased was also proved in 
the said district registry, and that tho like administration of all 
and singular the personal estate and effects of the said deceased 
was granted by the aforesaid court to the said I. F., he having 
been first duly sworn well and faithfully to administer the same by 
paying the just debts of the said deceased and the legacies contained 
in his will lo will and codicils], and to exhibit a truc and perfect 
inventory of all and singular the said estate and effects of the said 
deceased, and to render a just and true account thereof whenever 


required by law so to do. 
(Signed) G.H., 
(1.8.) District Registrar. 


4q, peqyovrgxg 
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Former Grant, Jan. 18 
under the same sum, 
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Non-contentious No, 11.—Exemplification of Probate or of Letters of 
ee " Administration with Will annexed. 


In her Majesty’s Court of Probate. The District Registry at 


E! Ber ir xnowy, that, upon search being made in the district 
cy registry attached to her Majesty’s Court of Probate at it 
© appears that, on the day of in the year of our Lord 
18 the last will and testament with codicils of A. B., late 
of deceased, who died at on or about 18 and had 
J at the timo of his death a fixed place of abode at within the 
district of was proved by C. D., the executor named therein 
[or letters of administration with the last will and testament and 
codicils annexed of the personal estate and effects of A. B., 
late of, &c., wore granted to C. D., as the ], and which pro- 
bate [or letters of administration] now remain of record in the 
said district registry. The true tenor of the said will [and codicils] 
is in the words following, to wit: 
[Here follow the will, codicils, and such affidavite as are registered. | 
In faith and testimony whereof theso letters testimonial are 
issued. 
Given at as to the time of the aforesaid search, and the 
sealing of these presents, this day of in the year 


of our Lord 18 
(Signed) E.F,, 
(L.8.) District Registrar. 


Sworn under 
£ : 


No. 12.—Exemplification of Administration. 


In her Majesty’s Court of Probate. The District Registry at 


BE IT KNOWN, that, upon search being mado in the district 
registry attached to her Majesty’s Court of Probate at it 
appears that on the day of in the year of our Lord 
18 letters of administration of all and singular the personal estate 
and effects of A. B., late of who died at on or about 

and had, at the time of his death, a fixed place of abode 
at within the district of were granted to C. D., the 
[or one of the ] of the said deceased, and which 
letters of administration now remain of record in the said district 
registry. The true tenor of the said letters of administration is in 
the words following, to wit: 
[Here the letters of administration are to be recited verbatim. | 

In faith and testimony whereof these letters testimonial are 
issued. 

Given at as to the time of the aforesaid search, and 
sealing of these presents, this day of in the year 


of our Lord 18 
(Signed) EF, 
(L.8.) District Registrar. 


4 


No. 18.—Special Administration with the Will of a 
Married Woman annexed. 


Sworn under 


Aq peyoviyxg 





This form made obsolete by amended rules, $c., tssued by order of 
the President to take effect on and after the 19th of April, 1887.] 


Fexs, 1863.—Duisrricr Reaisrry. 


No. 14.—Limited Probate of a Married Woman's Will. 


[ This form made obsolete by same Rules, ge., issued by order of the 
President, to take effect on and after the 19th of April, 1887.] 


No, 15.—Special Administration of the rest of the Goods 
of a Married Woman. 


[The wording of this form if ever used is varied as to heading, §., 
as in other cases. | 


In her Majesty’s Court of Probate. The District Registry at 


Bz rr xnown, that A. B., wife of C. B., late of in the 
county of died on the day of 18 at having 
at the time of her death a fixed place of abode at within the 
district of and having during her coverture with the said 
C. B., by virtue of certain powers and authorities vested in her by 
a certain indenture of settlement bearing date the — day of 
18 and made betwen the said C. B., therein described of in 
tho county of gentleman, of the first part, the said decensed 
by her then name and description of A. F. of —_in the county of 

widow, of the second part, and G. H. of the same place, 
esquire, of the third part, made and exccuted her last will and 
testament, bearing date the day of 18 , and thereof 
appointed I. J’. and G. H. exccutors. AND BE IT ALso KNOWN, that 
on the day of 18 probate of the said will, limited to the 
administration of all such personal estate and effects as she the said 
deccased, by virtue of the said indenture, had a right to appoint or 
dispose of, and has in and by her said will appointed or disposed of 
accordingly, but no further or otherwise, was granted at the district 
revistry attached to her Majesty’s Court of Probate at to tho 
said E. F. and G. H., the executors named in the said will. Awnp 
BE Il FURTUER KNOWN, that on tho day of 18 letters of 
administration of the rest of the personal estate and effects of the 
said A. B., deceased, were granted at the said district registry to 
the said C. B., the lawful husband of the said deceased, he having 
been first sworn well and faithfully to administer the same, by 
paying the just debts of the said deceased and distributing the 
residue of her said estate and effects according to law, and to 
exhibit a true and perfect inventory of the rest of her estate and 
effects, and also to render a just and true account thereof when- 
ever required by law so to do. 
(Signed) R.§., 
(.8.) istrict Registrar. 


[N.B.—This Form of Grant “ ceased to be adopted”? by the Rules, §e. 
of April, 1887, referred to in the last cases, ‘* except 80 far as 
“ anplicuble to any second or subsequent grants required to complete 
“ the representation in cases where limited or special grants had 
“ glready issued.” See the Amended Rules, Gc. at p. 648.] 
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No. 16.—Administration de Bonis non. 


[The form originally prescribed by Rules and Orders is here given ; 
but the forin which has been used since 1875 is varied in the same way 
as in the preceding Form No, 7.] 


In her Majesty’s Court of Probate. The District Registry at 


BE 1 KNOWN, that A. B., late of in the county of 
deceased, died on 18 at intestate, and had at the time 
of his death a fixed place of abode at within the district of 

and that since his death, to wit, in the month of 18 
letters of administration of all and singular his personal estate and 


& effects were committed and granted at the district registry attached 


[The style and names of 
he ** President’”’ of the 
Probate Division must 
now be inserted. Note 
the bracketed words. ] 


to her Majesty’s Court of Probate at to C. D. [insert the 
court from which the grant issued and the relationship or character 
of administrator] (which letters of administration now remain of 
record in the said district registry), who after taking such admi- 
nistration upon him intermeddled in the personal estate and effects 
of the suid deceased, and afterwards died, to wit, on leaving 

art thereof unadministered, and thatonthe  dayof 18 
jetiers of administration of the said personal estate and effects so 
left unadministered were granted at the said district registry to 
he having first been sworn well and faithfully to administer 
the same, by paying the just debts of the said intestate, and dis- 
tributing the residue of his estate and effects according to law, 
and to exhibit a true and perfect inventory of the said personal 
estate and effects so left unadministcred, and to render a just and 

true account thereof whonever required by law so to do. 
(Signed f,, 
(L.8.) District Registrar. 





No. 17.—Administration Bond. 


Know ALL MEN by these presents, that we, A. B. of » C.D. 
of , and K. F. of , are jointly and severally bound 
unto[the Right Honorable Sir James Plaisted Wilde, Knight, 
the Judge of her Majesty’s Court of Probate], in the sum of 

pounds of good and lawful money of Great Britain, to 
be paid to the said [Sir James Plaisted Wilde], or to the 
[Judge] of the said [Court] for the time being, for which pay- 
ment well and truly to be made we bind ourselves and 
of us for the whole, our heirs, executors and administrators, 
firmly by these presents. Sealed with our seals. Dated the 

day of in the year of our Lord one thousand eight 
hundred and 


The condition of this obligation is such, that if the above-named 
A. B. [or K. B., wife of tho above-named A. B.] the [here state 
the character in which the party takes the grant] of I. J., late of 

deceased, who died on the day of and the intended 
administrator of all and singular the personal estate and effects 
of the said deceased [left unadministered by ], do, when 
lawfully called on in that behalf, make or cause to be made a true 
and perfect inventory of all and singular the personal ostate and 
effects of the said deceased [so left unadministered], which have 
or shall come to hands, possession or knowledge, or into the 
hands and possession of any other person for , and the same 
so made do exhibit or cause to be exhibited into the district registry 


Fexs, 1863.—District Rearstry. 


attached to [her Majesty’s Court of Probate] at whenever 
required by law so to do, and the same personal estate and effects, 
and all other the personal estate and effects of the said deceased at 
the time of death, which at any time after shall come to the 


hands or possession of the said , or into the hands or pos- 
session of any other person or persons for , do well and 


truly administer according to law ; — is to say,) do pay the 
debts which did owe at ecease, and further do make 
or cause to be made a just and true account of said adminis- 
tration whenever required by law so to do, and all tho rest and 
residuc of the said personal estate and effects do deliver and pay 
unto such person or persons as shall be entitled thereto, under the 
Act of Parliament entitled ‘‘An Act for the better settling of Intes- 
tates’ Listates ;” and if it shall hercafter appear that any last will 
and testament was made by the said deceased, and the executor or 
executors, or other persons therein named, do exhibit the same 
into the said Court, making request to have it allowed and approved 
accordingly, if the said , being thereunto required, do render 
and deliver the letters of administration granted to him (approba- 
tion of such testament being first had and made) in the said Court, 

_ thon this obligation to be void and of none effect, or else to remain 
in full force and virtue. 


A.B. (us. 

C.D. (us. 

E. F. (1.8 ) 
Signed, sealed and delivered by the within-namcd A. B., C. D. 


and E. F., in the presence of 
M. N., District Registrar at : 
[or a Commissioner. | 





No. 18.—Administration Bond for Administrators with 
the Will. 


Know ALL MEN by these presents, that we, A. B., of , C.D. 
of , and K. F., of , are jointly and severally bound 
unto the [Right Honorable Sir James Plaisted Wilde, Knight], 
the [Judge] of [her Majesty’s Court of Probate] in the sum 
of pounds of good and lawful money of Great Britain, 
to be paid to the said [Sir James Plaisted Wilde], or to the 
[Judge] of the said Court for the time being, for which pay- 
ment well and truly to be made we bind ourselves and 
of us for the whole, our heirs, executors and administrators, 
firmly by these presents. Sealed with our seals. Dated the 

day of in the year of our Lord one thousand cight 
hundred and 


The condition of this obligation is such, that if the above-named 
A. B. [or K. B., wife of the above-named A. B.], the [here state 
the character in which the party take the grant] of I. J., lato of 


deceased, and who died on the day of and the 
intended administrator with the will of all and singular 
the personal estate and effects of the said deceased do, 


when lawfully called on in that behalf, make or cause to be made 
a truc and perfect inventory of all and singular the personal estate 
and effects of the said deccased [left unadministered by 

which have or shall come to hands, possession or knowledge, 
and the same so made do exhibit or cause to be exhibited into the 
district registry attached to [her Majesty’s Court of Probate] at 


831 


Non-contentious 
Business, 


[The Probate Division 
of her Majesty’s High 
Court of Justice. | 


{The style and names of 
the “TPresident”’ of the 
Probate Division must 
now be used. } 


[The Probate Divisio 


, whenever required by law go to do, and the same personal Sf the High Court of 


usti 
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Non-contentious estate and effects [so left unadministered] do well and truly ad- 

Business. minister (that is to say), do pay the debts of the said deceased 
which did owe at ‘ decease, and then the legacies con- 
tained in the said will annexed to the said letters of administra- 
tion so to committed, as far as the said personal estate and 
effects [so left unadministered] will thereto extend, and the law 
charge , and further do make or cause to be made a just and 
true account of said administration when shall be 
thereunto lawfully required, and all the rest and residue of the 
said personal estate and effects shall deliver and pay unto such 
person or persons as shall be by law entitled thoreto, then this 
obligation to be void and of none effect, or else to remain in full 
force and virtue. 





A.B. (z.8.) 
C.D. (us. 
E. F (1.8 


Signed, sealed and delivered by the within-named A. B., C. D. 
and E. F., in the presence of 
M.N., District Registrar at 
[or a Commissioner, | 





No. 19.—Declaration of the Personal Estate and Effects 
of a Testator or an Intestate. 


In the goods of A. B., deceased. 


A true declaration of all and singular the personal estate and 
effects of A. B., late of , deceased, who died on the day 
of at , and had at the time of his death a fixed place 
of abode at within the district of which have at any 
time since his death come to the hands, possession or knowledge of 
C. D., the intended administrator with the will [or administrator] 
of the said estate and effects, mado and exhibited upon and by 
virtue of the corporal oath [or solemn affirmation] of the said 
C. D., follows, to wit: 

First, this declarant declares that the said deceased | £ | s. | d. 
was at the time of his death possessed of or entitled to 

[The details of the deceased's effects must be here in- 

serted, and the value inserted opposite to each pare 
ticular. 


Household goods, furniture, plate, linen, china, jewellery and trinkets, 
&c., may be described in general terms, the name and address of the 
licensed appraiser who valued them being added. 

Where leasehold estates are described briefly, it will be necessary to 
stale the valuation. But if they are described particularly, the 
raluation will not be required. 

Policies of insurance and mortgages must be sufficiently described to 
identify eae 

Lastly, this declarant saith, that no personal estate or effects of 

or belonging to the said deceased have at any time since his death 
come to the hands, possession or knowledge of this declarant, save 
as is hereinbefore set forth. 


‘ (Signod) C.D. 


The affirmation must be on the day of 18 the said 0. D. was duly sworn to 
made according to the [or being solemnly, sincerely and truly declared and 
form of words prescribed affirmed | the truth of the above declaration at in the 
by the statute applicable 
to the particular case. county of 

Before me, 


[ werson authorized to administer oaths under the act.] 


Frxs, 1863.—Duisrrict Reaisrry, 833 


No. 20.—Justification of Sureties. Non-contentious 


[In her Majesty’s Court of Probate. | Business. 
The District Registry at , [The heading must now 
In the goods of A. B., deceased. be altered. ] 


We, C. D. of , and E. F, of , jointly and 
severally make oath [or solemnly, sincerely, and truly declare and 
affirm, according to the form of words prescribed by the statute appli 
cable to the particular case], that wo are the proposed surcties on 
behalf of G. H., the intended administrator of all and singular the 
personal estate and effects of the said A. B., late of deceased, 
in the penal sum of pounds, for his faithful administration 
of the said personal estate and effects of the said deceased ; and I 
the said C.D, for myself further make oath [or as before] that 
I am, after payment of all my just debts, well and truly worth 
in real and personal estate the sum of ; and I, the said E. F. 

for myself further make oath [or as before] that I am, after 
payment of all my just debts, well and truly worth in real and 
personal estate the sum of pounds. 

Sworn by the said C. D. and 

EK. F. at on the 
day of 18 





Before me, 
[person authorized to administer oaths under the act.] 


No. 21.—Election by Minors of a Guardian. 


[In her Majesty’s Court of Probate. ] 
The District Registry at ; its heading must now 


In the goods of A. B., deccased. e altered. ] 


Wnenrras A. B., late of in the county of deceased, 
died on or about tho day of 18 , at having at 
the time of his death a fixed place of abode at within the 
district of and intestate, a widower, leaving C. D., H. F., 
and G. H. his natural and lawful and only children, the said C. D. 
being # minor of the age of twenty years only, the said E. I’. being 
also a minor of the age of nineteen years only, and the said G. H. 
being an infant of the age of six years only : 

Now we, the said C. D. and E. F., do hereby make choice of 
and clect K. L., our lawful maternal uncle [or as the case may be] 
and one of our next of kin, to be our curator or guardian, for the 
purpose of his obtaining letters of administration of the personal 
estate and cffects of the said A. B., deccased, to be granted to him 
for our use and benefit, and until one of us shall attain the age of 
twenty-ono years (or for the purpose of renouncing for us, and on 
our behalf, all our right, title and intercst to and in the letters of 
administration, &c., as the case may be} [add, in cases where a proctor, 
solicitor, or attorney appears for the minors, and we hereby appoint 

. N.of our proctor, solicitor or attorney, to file or cause to 
be filed this our election for us in the district registry attached to 
[her Majesty’s Court of Probate] at J. [The Probate Division - 

Iw witness whereof we have hereunto set our hands and seals Sustiee |e Court of 


this day of in the year 18 . 
C.D. = (u.8.) 


E.F. — (z.8.) 
Signed, sealed and delivered by the within-named C. D. and E. F. 


in the presence of 
[One disinterested witness ia sufficient. | 


oH 
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Hon soneneows No, 22.—Renunciation of Probate and Administration 
seit with the Will annexed. 


a {In her Majesty’s Court of sas Oe 
e District Registry at 
In the goods of A. B., deceased. 


Wuerxas A. B., late of in the county of deceased, 
died on the day of 18 at and had, at the time 
of his death, a fixed place of abode at within the district 
of ; and whercas he made and duly executed his last will and 

_ testament [or will and testament with a codicil thereto] bearing 
(*) Tf there are codicils, gate the day of 18 ('), and thereof appointed C. D. 
their dates should be ; : ‘ : 
also inserted, executor and residuary legatee in trust e as the case may be]: 
Now I, the said C. D., do hereby declare, that I have not inter- 
meddled in the personal estate and effects of the said deceased, 
and will not hereafter intermeddle therein, with intent to defraud 
creditors, and I do hereby expressly renounce all my right and 
title to the probate and execution of the said will (and codicils, if 
any], and to the letters of administration with the said will [and 
codicils, if ae annexed, of tho personal estate and effects of the 
said deceased | add, in cases where a proctor, solicitor or attorney is 
to appear for the person renouncing, and I hereby appoint EK. F. of 
my proctor, solicitor or attorney, to file or cause to be filed 
(The Probate Division this renunciation for me in tho district registry attached to [hor 
joel Court of Majesty’s Court of Probate] at 1s 
In witness whereof I havo hereto set my hand and seal this 


day of 18, 
C.D. = (u.8.) 


by the said C. D. in tho 


Signed, sealed and delivered 
presence of | 


[One disinterested witness sufficient. ] 





No. 23.—Renunciation of Administration. 
[Alter the heading. ] (In her Majesty’s Court of Probate.] 
The District Registry at . 
In the goods of A. B., deccased. 


This to be varied so.a8 = Wunuas A. B., late of in the county of deceased, 
ered atthe peRon * died on the _ day of 18 , at intestate, a widowcr, 
renouncing. and had at the timo of his death a fixed place of abode at 


within the district of : and whereas I, C. D., am his natural, 
lawful and only child [or as the case may be] and next of kin [or 
one of the next of kin]: 

Now I, the saidC.D. . —, do hereby expressly renounco all 
my right and title to the letters of administration of the personal 
estate and effects of the said deceased [add in cases where a proctor, 
solicitor or attorney is to appear for the person renouncing, and I 
hereby appoint E. F. of my proctor, solicitor or attorney, to 
file or cause to be filed this renunciation for me in the district 


ee Hipn Coot ar registry attached to [her Majesty’s Court of ae at }: 


Justice, ] In ae ite : have hereto set my hand and seal this 
Signed, sealed and delivered 
by the said C. D. in the C.D. = (u.8.) 


presence of G. H. 
[One disinterested witness sufficient. | 


' Faxs, 1863.—Disrricr Recisrey. 835 


No. 24—Affidavit for the Commissioners of Inland Re- —_Non-contentious 
venue when Stamp Duty is paid upon the total value heats 
of the Personal Estate in the United Kingdom. 


(For Executors. ) 





[The Form No. 24 prescribed here is no longer in use; it is therefore 
omitted. The practitioner is referred to the particulars as to Forms of 
Inland Revenue Affidavits given in Appendix V.] 





No. 25.—Affidavit for the Commissioners of Inland Re- 
venue when Stamp Duty is paid upon the total value 
of the Personal Estate in the United Kingdom. 


(For Administrators with Will.) 
- [See note to No. 24.] 


No. 26.—Affidavit for tho Commissioners of Inland Re- 
venuo when Stamp Duty is paid upon the total value 
of the Personal Kstate in the United Kingdom. 


(For Administrators. ) 
[See note to No. 24.] 


[No. 27, obsolete. | 


No. 28.—Affidavit of Handwniting, 
In her Majesty’s Court of Probate. ] Tho headi ‘ 
ee The District Registry at , e siied. | Spree ge 


In the goods of A. B., deceased. 
I, C. D., of in the county of make oath [or solemnly, 
sincerely and truly affirm and declare, according to the form of 
words prescribed by the statute appheable to the particular case, 


that I knew and was well acquainted with A. B., late of in 
the county of deceased, who diced on the day of 

at and had at the timo of his death a fixed place of 
abode at within the district of for many years 


Before and down to the time of his death, and that during 
such period I have frequently seen him write and also subscribe 
his name to writings, whereby I have become well acquainted 
with his manner and character of handwriting and subscription, 
and having now with care and attention peruscd and inspected 
the paper writing hereunto annexed, purporting to be and contain 
the last will and testament of the said deceased, bearing date 


3H? 
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‘Non-contentious 
- Business, 


(The heading must now 
altered. | 


{The heading must now 
altered. ] 

This form of affidavit 

to be used wheh it is 
shown by affidavit that 
neither the subscribed 
‘witnesses nor any other 
person can depose to the 
precise time of the 
execution of the will. 
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beginning thus “ ” ending thus ‘ ” and being 
subscribed thus “ A. B,”’ [or as the case may be]; I further make 
oath, that I verily and in my conscience believe the whole body, 
series and contents of the said will, together with the names ‘‘A. B.”’ 
subscribed thereto as aforesaid [or as the case may be), to be of the 
true and proper handwriting and subscription of the said ‘A. B.,’’ 
deceased. 
Sworn at 
on the day of (Signed) C.D. 
18 , before me, 
G. H. 
[ person authorized to administer 
oaths under the act.] 





No. 29.—Affidavit of Plight and Condition and Finding. 


[In her Majesty’s Court of Probate. | 
The District Registry at . 


In the goods of A. B., deceased. 


I, C. D., of in the county of make oath [or solemnly, 
sincerely, and truly declare and affirm, acourding to the form of 
words prescribed by the statute applicable to the particular case], 
that I am the sule executor named in the paper writing now hero- 
unto unnexed, purporting to be and contain the last will and testa- 


ment of A. B., late of in the county of deceased, who 
died on the day of at and had at the time of his 
death a fixed place of abode at within the district of 

the said will bearing date the day of and having 


viewed aud perused the said will and particularly observed [Jere 
recite the various obliterations, interlineations, erasures, and alterations 
(if any), or deseribe the plight and condition of the will, or any other 
matters requiring to be accounted for, and set forth the finding of the 
will in its present state, and, if possible, trace the will from the 
possession of the deceased in his lifetime up to the time of making the 
afidavit], I the deponent lastly make oath that the same is now in 
all respects in the same state, plight and condition as when found 
[or as the case may be] by me as aforesaid. 
Sworn at 
on the day of (Signed) C.D. 
18 , before me, 
G. H 


[ person authorized to administer 
oaths under the act. ] 





No. 30.—Affidavit of Search. 


{In her Majesty’s Court of Probate. ] 
The District Registry at 


I, C. D., of in the county of make oath [or solemnly, 
sincerely and truly declare and affirm, according to the form of words 
prescribed by the statute applicable to the particular case], that I am 
the sole executor named in the paper writing hereunto annexed, 
purporting to be und contain the last will and testament of 
A, B., late of deceased, who died on the day of 


Fees, 1863.—Disrrict Recistry. 


in the year 18 at and had at the time of his death a 
fixed place of abode at within the district of the said 
will beginning thus ‘ )’ ending thus, ‘‘ In witness whereof 
I have hereunto set my hand this day of in the year 
of our Lord one thousand eight hundred and fifty-four” [or as the 
ease may be}, and being thus subscribed, ‘‘ A. B.’? And referring 
particularly to the fact that the blank spaces originally left in the 
said will for the insortion of the day and month of the date thereof 
have never been supplied [or that the said will is without date, or 
as the case mag be}, 1 further make oath [or declare and affirm] that 
I have mado inquiry of E. F., the solicitor of the said deceased, 
and that I have also made diligent and careful scarch in all places 
where he the said deccased usually kept his papers of moment and 
concern, and in his depositorics, in order to ascertain whether he 
had or had not left auy other will, but that I have becn unable to 
‘discover any such will. And I lastly make oath [or declare and 
affirm |, that I verily believe the said deceased died without having 
left any will, codicil or testamentary paper whatever, other than 
the said will by me hereinbefore deposed of. 
Sworn at 
on the day of (Signed) ©. D. 


18 , before me, 
G. H 


[ person authorized to administer oaths 
under the act. | 





No. 31.—Caveat. 


[In her Majesty’s Court of Probate. ] 
The District Registry at . 


Let nothing be donc in the goods of A. B.,lateof —— , deceased, 
who died on the day of at and had at the time 
of his death a fixed pluce of abode at within the district of 

unknown to C. D. of having interest [or to KE. F. of 
proctor, solicitor or attorncy of parties having interest]. 

Dated this day of 18. 

(Signed) C.D. of [or K. F. of the proctor, 
solicitor or attorney of parties having 
interest]. 
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FORMS OF JURAT. 


Tf one deponent only— 
Sworn at on the day of 18 , 
Before me, 
If more than one deponent— 
Sworn by the said and [give the christian and surnames of 
each deponent] at on the day of 18 , 
Bofore me, 





If the deponent be a marksman, or is blind, or illiterate— 


Sworn by the said at on the day of 18 , this 
affidavit having been first read over to him (or her], who seemed 
perfectly to understand the same, and made his [or her] mark 
thereto in my presence, 

Before me, 





If the deponent be unacquainted with the English language— 


Sworn by the said at on the day of 18 , by 
interpretation into the language by C. D., of , who 
had previously sworn that he was well acquainted with both 
languages and faithfully to interpret. 


(The interpreter should sign his name on the affidavit for the purpose 
of identification.) 





N.B.—In all cases of affirmation, the exact words prescribed by the 
‘ statute applicable to the particular case must be uscd, and none other 
will be received. 


For a more complete set of Forms of Jurats, together with 
Forms of Affirmations, see Appendix IT., p, 642, 
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Non-contentious ” 
Business. 


In addition to the Ordinary Fees to be taken in the District 


Registries attached to the Court of Probate 
IN NON-CONTENTIOUS BUSINESS, 


The FEES to be taken in cases of Personal Applications [are 
the same (with slight verbal alterations) as those taken 
in Personal Applications at the Principal Reyistry. Vide 
ante, p. 675]. 
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FEES 


To be allowed Proctors, Solicitors and Attornies practising in 
the District Registries of the Court of Probate. 
(February 5, 1874.) 


mete 


In respect of Probates, 


Including Double or Cessate Probates or Letters of Administration with 
Will annexed, de Bonis non or Cessute, upon which Stamp Duty is 
payable in respect of the personal estate of the testator. 


Oath of [Affidavit for'Engrossing & 


Executor | the Inland coed the 

Effects and Revenue ill, 8 fos. 
sworn |attendance| Othe and | of 90 words a eae 
under onthe | attendance | or under : Be 
party beingjon the party} ineluding 
sworn. {being sworn | parchment. 





Clerks. 





een 











£ s. a s. a s. a. £s. d.| gs. dc |S s. a. 
5 2 6 2.6 4 6 0 10; 1 0 — 

20 2 6 2 6 4 6 010; 84/021 ~0 
100 5 0 5 0 4 6 0 10/)] 68 10 20 
200 6 8 6 8 4 6 038 0; 6 8 {0 2 0 
3800 | 10 0 10 0 4 6 07 6; 68 10 2 0 
450 | 10 0 10 0 4 6 012 0}; 6 8 |0 2 0 
600 | 10 0 10 0 4 6 016 6G| 68 |0 2 0 
800 | 10 0 10 0 4 6 126] 68 1/0 2 0 
1,000 | 10 0 10 0 4 6 113 0/ 6 8 |0 2 9 
1,500 | 10 0 10 0 4 6 25 0/ 6 8 10 5 0 
2,000 | 10 0 10 0 4 6 200); 6 8 |0 56 0 
8,000} 10 0 10 0 4 6 815 0/13 4 150 6 O 
4,000 | 10 0 10 0 4 6 410 0/138 410 6 0 
5,000; 10 0 10 0 4 6 415 0/18 410 7 6 
6,000; 10 0 10 0 4 6 6 00118 4107 6 
7,000 | 10 0 10 0 4 6 5 5 0;18 4 |0 7 6 
8,000 | 10 0 10 0 4 6 610 0/138 4 10 7 6 
9,000 10 0 10 0 4 6 615 0/138 4 07 6 
10,000 |} 10 0 10 0 4 6 600/18 4 10 7 6 
12,000 | 10 0 10 0 4 6 6 56 01:13 4107 6 
14,000 ; 10 0 10 0 4 6 610 0;18 4 10 7 6 
16,000 | 10 0 10 0 4 6 617 61)138 4 10 7 6 
18,000 | 10 0 10 0 4 6 7 5 0/118 410 7 G 
20,000; 10 0 10 0 4 6 712 6/138 4 [0 7 6 
25,000 | 10 0 10 0 4 6 8 2 6113 4/107 6 
30,000 10 0 10 0 4 6 §15 0/18 4 07 6 
35,000 | 10 0 10 0 4 6 9 7 6;13 4/07 6 
40,000 | 10 0 10 0 4 6 10 6 38!138 4 1/0 7 6 
45,000 | 10 0 10 0 4 6 ll 56 0;138 4/0 7 6 
50,000 | 10 0 10 0 4 6 12 38 9;18 4107 6 
60,000 | 10 0 10 0 4 6 13 2 6,18 440 7 6 
70,000 | 10 0 10 0 4 6 1 00138 4 (107 6 
80,000 ; 10 0 10 0 4 6 1617 6/18 4 ;11 0 
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of 90 words 
or under 

party being jon the party| including 

being sworn.) purchment. 


Cee ge nee -s 





under under Seal. 














£ . ad, . a. & a £ 8s d.| 8 ad |£ a ad © 
90,000 0 0 4 6 1815 0;18 4 );1 1 «0 
100,000 0 0 4 6 2012 6|13 4/1 1 0 
120,000 0 0 4 6 2111 3)138 4 1,1 1 «0. 
140,000 0 0 4 6 23.8 9)138 4 {1 1 «0 
160,000 0 0 4 6 25 6 3/138 4 ;1 1 «0 
180,000 0 0 4 6 27 3 «91138 4 1,1 «1 «0 
200,000 0 0 4 6 29 1 3,18 4 |1 1 ~«0 
250,000 0 0 4 6 8018 9/18 4 |1 1 0 
300,000 0 0 4 6 3912 6/18 4 |1 1 «0 
350,000 0 0 4 6 40 6 38/18 4 31 1 0 
400,000 0 0 4 6 4117 6 | 13 4 |1 1 «0 
500,000 0 0 4 6 48 8 9/18 4/11 «0 


In addition to the above, for all sccond or subsequent grants of 
probate or Ictters of administration with will annexed, the 
same fees for looking up the will and bespeaking en¢rossment 
as on similar grants upon which no stamp duty is payable. 
And for every additional 100,0007., or any fractional part of 
100,000/., under which the personal estate is sworn, in addi- 
tion to the above fees, a further fe for probate under seal, of 8 2 6 





For engrossing and collating the will, if more than three folios £ s. d. 
of ninety words cach, per folio, including parchment .. O 6 
When thore are two or more exccutors, and they are not sworn 
at the same time, for each attendance after the first on their 
being sworn to oath and affidavit— 


Tf the effects are sworn under 204. ey i" te iD 2 6 
Tf the effects are sworn under 1007. - i » 0 5 0 
If the effects are sworn above 1002. - es » 0 6 8 





In respect of Letters of Administration with Will annexed. 


In addition to the above fees for preparing and attendance on the 
execution of the bond if the effects are— 

Under 207. a sr “ ey a ns ae 

202. and under 1007... ‘a 4 - re . 6 

100/. and upwards i we i * a .. 10 


Se 
. 


For engrossing and collating a will or codicil for a grant of £ 8. d. 
robate or letters of administration with the will annexed 
when there are pencil-marks in the will or codicil, or when 
the will or codicil is to be registered fav-simile, in addition to 
any other fee for cngrossing and collating the same— 

If the pencil-marks in the will or codicil, or the part or 
parts thereof to be registered fac-simile, are two folios 
of ninety wordsinlength or under .. ws 

If exceeding two folios, for every additional folio or part 
of a folio of ninety words de: ay we. ee DOS 


01 0 


da. 
6 
8 
0 
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Non-contentions In respect of Letters of Administration. 
Business. 


Including Letters of Administration de Bonis non or Cessate upon which 
Stamp Duty is payable in respect of the personal estate of the intestate. 














and attendance : rs of 
ee ee on his being Pirie Administration mae Clerks, 
prom, and 29 | Administrator | Ue Sul 
the Bond. being sworn. 
£ & a. & dh £38. ad. s. a |£ 8 a, 
5 2 6 2 6 0 1 0 1 0 — 
20 3 4 2 6 0 1 0 3 4;0 1 0 
50 5 0 5 0 01 6 48 |0 2 0 
100 6 8 6 8 03 0 6 8 |0 2 0 
200 10 0 6 8 0 4 6 6 8 |0 2 0 
300 13 4 10 0 012 0 6 8 ;0 2 0 
450 13 4 10 0 016 6 6 8 |0 2 0 
600 13 4 10 0 1 2 6 68 |0 2 0 
800 13 4 10 0 113 0 6 8 |0 2 0 
1,000 13 4 10 0 265 0 6 8 |0 56 0 
1,500 13 4 10 0 387 6 6 8 |0 6 0 
2,000 13 4 10 0 410 0 |}18 4/50 5 0 
3,000 13 4 10 0 413 9 13 4,0 7 6 
4,000 13 4 10 0 417 6 |138 4 10 7 6 
5,000 13 4 10 0 6 6 01,18 4410 7 6 
6,000 13 4 10 0 612 6 |13 4 |0 7 6 
7,000 13 4 10 0 600,138 4107 6 
8,000 13 4 10 0 6 7 6 13 4,0 7 6 
9,000 13 4 10 0 615 0/18 4/07 G 
10,000 13 4 10 0 72 6 ;138 4 10 7 6 
12,000 13 4 10 0 710 0 118 440 7 6 
14,000 13 4 10 0 717 6 118 4 1/0 7 6 
16,000 13 4 10 0 8 8 9 1/18 4107 6 
18,000 13 4 10 0 9 00;18 4/10 7 6 
20,000 13 4 10 0 911 8 1138 4/0 7 6 
25,000 13 4 10 0 10 6 38118 4107 6 
30,000 13 4 10 0 11 5 01418 41407 6 
35,000 13 4 10 0 12 3 9 184/107 6 
40,000 13 4 10 0 1311 38 113 4/107 6 
45,000 13 4 10 0 1 00/18 410 7 6 
50,000 13 4 10 0 1676 1/113 4/10 7 6 
60,000 13 4 10 0 1716 3/13 41,07 6 
70,000 13 4 10 0 2012 6 |18 41507 6 
80,000 13 4 10 0 28 8 9 | 18 44,1 1 « «0 
90,000 13 4 10 0 26 5 0118 4711 «0 
100,000 13 4 10 0 29 13 /}:138 4:1 1 «0 
120,000 13 4 10 0 30 9 6 118 441 1 «0 
140,000 13 4 10 0 88 6 9 | 18 4 | 1 1 OO 
160,000 13 4 10 0 36 2 01418 4/11 «0 
180,000 138 4 10 0 38818 38 118 4/11 0 
200,000 13 4 10 0 4114 6 ;18 4411 0 
250,000 13 4 10 0 4410 9 |18 4/1 1 0 
300,000 13 4 10 0 4617 6 | 18 4 1 10 
850,000 13 4 10 0 49 4 6 /);138 4/11 0 
400,000 13 4 10 0 5111 8 |138 4 411 0 
600,000 13.4 10 0 6318 3 [18 4 4/11 0 
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And for every additional 100,000/., or any fractional part of 
100,0007., under which the personal estate is sworn, in addi- 
tion to the above fees, a further fee for letters of administra- 
tion under seal of .. Si 

When there are two or more administrators, and they. are not 
sworn at the same time, for each attendance after the first on 
their being sworn to oath and affidavit, and on execution of 
the bond— 

If the effects are under 207. ., 
If the effects aro under 100/. ., 
If the effects are above 1007. ., 


e 
ee ee ee ee 
ee oe e 





In addition to the above fees, for preparing bond if the effects 
are— 
Under 201. os 
207, and under 50/7. 
50/7. and under 1004, 
1007. and upwards 


ee on ee es eo ee 


ee ee ee ee ee 
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03 4 
0 5 0 
010 0 
01 8 
0 3 4 
0 5 0 
0 6 8 
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Exemplification of Probate or Letters of Administration with Now-contentious 
or without Will annexed. 





Attending in the district registry, looking up the grant of 
probate and original will or grant of administration, and 
bespeaking exemplification 

Exemplification under seal and stamp 

Extracting .. a ee ee - ee 

Clerks... 6. as 


ee ee ao 


ooro bar) 
on os) 
Oomoda 





In respect of Duplicate and Triplicate Probates or Lettors of 
Administration with or without Will annexed. 


Attending in the district registry, looking up the will, and be- £ s. 
speaking duplicate or triplicate of a grantand engrossment,, 0 6 
Drawing and copying statement in support of application to 
the Inland Revenue Oftice for the duty-paid stamp : 
‘The same fve as on a double or cessate probate. 
Attending at the Inland Revenue Office and procuring the 
duty-paid stump .. ei ve c.. Ser Re, oar ae OSS 
Duplicate or triplicate probates or letters of administration with 
or without the will annexed. If the personal estate is under 
450/., or any smaller sum, the same fee as on the original 


d. 
8 


grant. 
If the personal estate is of the value of 450/. and upwards.. 0 12 6 
Extracting .. oi i a Sa ue ij » 0 6 8 
Clerks ee ae eo ae oe ae se ee ee 0 2 6 
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Fees, 1874.—Disrrict Rzetstry. 


In respect of Probates, Special or Limited. fad 
Consulting fee es es as ss .» O 6 8 
Affidavit for Inland Revenue Office and attendance on the exe- 

cutor being sworn thereto:—The same fee as on ordinary 

probates. 
Drawing special oath of executor, per folio of seventy-two words 0 1 0 
Fair copy of the oath for the district registrar, per folio of 

seventy-two words ve ne “4 » 0 0 4 
Attending the district registrar thereon ., ‘i » O18 4 
Engrossing same, per folio of seventy-two words .. » 0 0 4 
Attendance on the exccutors being sworn .. a . 0 6 8 
Engrossing and collating the will .. ae .., The same fees 
Special or limited probate under seal bg a as on ordi- 
Extracting es “ es es - nary pro- 
Clerks .. ‘ i i re " bates. 





In respect of Letters of Administration with or without Will 


annexed, Special or Limited. gw 
Consulting fee .. ve ve 7 ss . 0 6 8 
Porusing and abstracting deeds or other instruments, when 
necesrary, at per folio of seventy-two words bi . 0 0 4 
Proxy of nomination... i“ ea - . O13 4 
Affidavit for Inland Revenue Office and attendance on the ad- 
ministrator being sworn thereto:—The same fees as on 
ordinary grants of letters of administration. 
Drawing special oath of the administrator, per folio of seventy- 
twowords .. a ve os re . 0 1 0 
Fair copy of the oath for the district registrar to peruse, per 
folio of seventy-two words oe A = ». 0 0 4 
Attending the district registrar thereon ., 4 »» O13 4 
Engrossing same, per folio of seventy-two words » 0 0 4 
Attendance on the administrator being sworn, and on execution 
of the bond ., ve oe a ae ». 0 6 8 
Engrossing and collating the will.. .. \ The same fees as on or- 
Letters of administration, undersealandstamp ( dinary grants of letters 
Extracting is os si ». (of administration, with 
Clerks .. an ms Pe ../  orwithoutwill annexed. 





Office Copies of, or Extracts from, Records, Wills, and other 
Documents. 


For attendance in the district registry and searching forarecord, £ 8. d, 
will or other document, or for a grant of probate, or letters of 
administration, with or without a will annexed, for five years, 
or any period less than five years, including the ordering of a ee 
co ee oo pe oe oe oe oe 

For ee five years after the first five years ag ve 8 

For theperusal of arecord, willorotherdocument, when necessary, 
for the purpose of ordering oxtracts, or for any other purpose, 
including the ordering of extracts, per folioof ninety words .. 0 0 4 

For collating an office copy or extract of a record, will or other 
document with the original, ora registered copy thereof, in- 
cluding extracting fee, per folio of ninety words .. * 

For collating an office copy of the act or granting probate or 
administration with the original entry thereof, including ex- 
tracting fee ee oe ee es oe ve 01 90 
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Caveats. 
For attendance in the district registry and entering or sub- 
ducting a caveat .. - a i 
For service of warning to a caveat, and copy 4 be we 


oo 


ro 


Qo 


Affidavits other than the Affidavits and Oaths included in the 
Fees of Probate and Letters of Administration and Decla- 


rations of Personal Estate and Effects. 


For taking instructions for every affidavit or declaration of per- 
sonal estate and effects .. 

For drawing and fair copy of the game, per folio of soventy- -two 
words 

For every attendance on the deponents or declarants being sworn 
or aftirmed to such affidavits or declarations ..—., 


o & 


SB 
of 


Qo = 


co ew @ 


Instruments of Renunciation and Consent, Letters of Attornoy, 


and other Ducuimants: 


For taking instructions for every instrument of renunciation or 
consent, letters of attoracy, or other document ; 
For drawing and fair copy thercof, per folio of seventy-two words 


For Commissioners of the Court. 


For each oath administered to each deponent by a commissioner, 
surrogate, or other person authorized to administer oaths in 
the Court of Probute oe ve ve 

For marking each exhibit ., 

For each occasion of guperintending and attesting the execution 
ofabond 1, 6. ue wets 


oe 


or) 
Me 


oS 


So 


Cow 


Mm o> & 


— -— 


. a, 
8 
4 


ao On 


Proctors, Solicitors and Attornies are not entitled to any costs in addition 
to those allowed by the foregoing tables in respect of the business 
comprised thercin ; but in caso of their transacting any business not 


therein provided for, they will bo allowed as follows :— 


For instructions for any original instrument a aha by 
them.. 

For perusing every document which it is necessary to 
peruse as instructions, per folio of seventy-two words. . 

For drawing and fair copy of any original instrument, 
per folio of seventy-two words .. 

For every plain copy of a document, per folio of soventy- 
two words .. 

If the same, or any part thereof, i is to be copied fac- simile, 
for the part or parts to be 0 copied, per folio of 
seventy-two words, in addition to the abovo .. 

For every necessary attendance on counsel, or on any 
practitioner or party other than their own ‘parties ne 
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FEES 


To be taken in the District Registries of the Court of 


Probate 


(2nd March, 1874), 


Probates or Letters of Administration with Will annexed. 


Including double or cessate probates or letters of administration with 
will annexed, de bonis non or cessate, upon which stamp duty is pay- 
able in respect of the valuc of the personal estate of the testator. 


If the personal estate is sworn to be— 
Under the value of £5 
20 
100 
200 
300 
450 
600 
800 
1,000 
1,500 
2,000 
3,000 
4,000 
5,000 
6,000 
7,000 
8,000 
9,000 
10,000 
12,000 
14,000 
16,000 
18,000 
20,000 
25,000 
30,000 
35,000 
40,000 
45,000 
60,000 
60,000 
70,000 
80,000 
90,000 
100,000 
120,000 
140,000 
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Apprnpix.— VII. Routes, Forms AND 


Non-contentious If the personal estate is sworn to bo— £ 8 
Business. Under the value of £160,000 4 - - 25 6 

7 180,000 5. 1,97 8 
90000 .  ..  .,99 1 

250,000 ., 4.  ., 8018 

300,000. 1. «wv. 8512 

350,000  ., «40 6 

400000 ., 41M 

500,000 ze oe »» 438 8 


For every additional 100,000/., or any fractional part of 100,000/., 
a further and additional fee of ., vs os 1» 8 2 


Dovnte on CessaTe Prozats, &e. 


For every double or cessate probate, or letters of administration 
with the will annexed, de bonis non or cessate, upon which 
no stamp duty is payable, when the personal estate is under 
450/., or any smaller sum, tho same fee as on a first grant 
under the same sum. 

When the personal estate is of the valuo of 450/., and upwards 0 12 

For every duplicato and triplicate probate, or letters of admi- 
nistration with the will annexed, when the personal estate is 
under 4507. or any smaller sum, the same fee as on a first 
grant under the same sum. 

When the personal estate is of the value of 450/. and upwards.. 0 12 


EXEMPLIFICATIONS, 


For every exomplification of a probate, or letters of adminis- 
tration with the will annexed, in addition to the fees for 
engrossing and collating the will, and other documents ro- 
gistered with thesamo 4. 04g ue ee CI 


REGISTERING AND COLLATING OR ENGROSSING AND COLLATING WILLS. 


For registering and collating or engrossing and collating wills 

and other documents, if three folios of ninety words each, or 
under, including parchment =... ww ws 4 
If above three folios of ninety words each, perfolio .. ., 0 1 
In cases of grants for Queen’s pay or prize money (the effects 
being under 100/.), without referonce to the length of the 
Willie. Sac: We! Se hee. Wa AR ee 5 ihre 
If there are pencil marks in a will or codicil, or if » will or 
codicil or any part thercof is to be or has been registered fac- 
simile, in addition to any other fee for registering and col- 

lating, or for engrossing and collating the same: 

If the part or parts to be registered or engrossed fac-simile 
are two folios of ninety words in length, or under .. 0 1 

If exceeding two folios, for every additional folio or part 
of afolio of ninety words ., ie - 5% » 0 0 


Coprcrts TO WILLS ALREADY PROVED. 


For every probate of a codicil or codicils, or letters of adminis- 
tration with a codicil or codicils annexed, being a codicil or 
codicils to a will already proved, the same fees respectively 
as on a duplicate probate or duplicate letters of administra- 
tion with will annexed. 
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Letters of Administration. 


Including letters of administration de bonis non or cessate upon which 
stamp duty is payable in respect of the personal estate of an intestate. 


If the personal estate is sworn to be— 


Fs 
‘ Under the value of £5 ae . 0 
20 ae ee ee 0 
50 ii vs » O 
100 - ‘i ve 
200 ‘a ‘i » (O 
300 ae e¢ ee 0 
450 % a .. 0 
600 ey _ eee | 
800 es ee ee 1 
1,000 id . we Q 
1,500 i Je oe 
2,000 es oe . 4 
3,000 - : .. 4 
4,000 ee 3 . 4 
5,000 3 ve re, O 
6,000 ig bi ac UB 
7,000 i . 6 
8,000 A ae ». 6 
9,000 ae oe » 6 
10,000 e me tix Sf 
12,000 iG ee ae OE 
14,000 oe ee a 
16,000 a Ye sue 
18,000 - - 9 
20,000 * 9 
25,000 “ Be .. 10 
30,000 ae os Pe al 
35,000 i a pene |. 
40,000 ai ‘4 .. 13 
45,000 s os dS 
50,000 e i. .. 16 
60,000 ae ia (a AE 
70,000 a a 20 
80,000 ie 23 
90,000 3 Sy ». 26 
100,000 is . 29 
120,000 its ‘it .. 80 
140,000 » ms 1. 83 
160,000 2 .. 36 
180,000 “i - .. 88 
200,000 a - 41 
250,000 . aad 
300,000 re ie .. 46 
350,000 - 3 49 
400,000 + y 1 51 
500,000 oi ss 1. 63 
For every additional 100, 000/., or any fractional part of 100,000/., 
a further and additional fee of .. ey ne a . 4 


Dupuicarz anp Terericate Lerrers or ApMinistration, &c. 


For every duplicate and triplicate Ictters of administration when 
the personal estate is under 300/., or any sum less than 300/., 
the same fee as on a first grant of letters of administration 


under the same sum. 


312 


p= bot feet 
“3 On G9 bo OD DO te 


1 he 
oe & 


17 


WHOEADAWOSOORWODAWMSCHHOSHWESDASRMRSEMORBROHAHSROOAROARADOCSCSO® 


oO 


851 


Non-contentious 
Business. 





852 Appenpix.—VII. Rurzs, Forms anp 


Non-contentious For every duplicate and triplicate letters of administration when 
- _Basiness, the personal estate is of the value of 3007. and upwards. 
EXEMPLIFICATIONS. 


For every exemplification of letters of administration ., 


ADMINISTRATIONS DE Bonis NON oR CrssaTE. 


For every grant of letters of administration de bonis non or ces- 
sate, upon which no stamp duty is payable, when the personal 
estate is under 300/., or any smallor sum, the same feo as on 
a first grant under the same sum. 

When the personal estate is of the value of 300/. and upwards.. 


ADDITIONAL SECURITY. 


For noting on the grant of letters of administration with or 
without will annexed, and on the act, that additional security 
has been given ., as o a4 5 an ba 

For overy certificate for the inland revenue office, that additional 
security has been given .., i $i - a ae 


ARTICLES TO PAY PRO Rata. 


For articles entered into by administrators to pay creditors pro 
ratd, per folio of seventy-two words each _,, ey ie 
For the bond for the performance of the articles, or for payment 
of creditors pro ratd, per folio of seventy-two words., =a. 


SEARCHES AND InspEcTION oF WILLs, &o. 


For every search for will or grant of letters of administration 
or any document filed in a district rogistry, including the 
looking up and inspecting an original will before the same is 
registered, or a registered copy of a will or an administration 


For every third will or administration act looked up in addition 
to the above és oe 4 a iss és 
For looking up and inspecting an original will aftcr the same is 
registered, in addition to the fee for the scarch a id 
For looking up and producing any document filed in a district 
registry other than an original will or administration act ., 
For a search for a will or grant of letters of administration, and 
for reading the will whon the party applying is unable or 

unwilling to search for or read the same :— 
For the search for each year or partofa year ., 4, 

For reading the will:— 

If twenty folios of ninety words each or under is 
For every additional twenty folios or part of twenty 
folios of ninety wordseach .. 0 4u ue ie 


' SEARCHES FOR FORMER GRANTS. 


For every search by an officer of the principal registry, or by 
an officer of a district registry, in order to ascertain whether 
any probate or grant of letters of administration has already 
issued, or any application has been made for a grant of pro- 
bate or administration, as under :— 

For every full year or part of a year which has elapsed 
since the deceased’s death ., a 54 id ‘i 

In case it be requisite to extend the search to one or more 
other district registries, a similar additional fee for the 
search in each of such registries. 
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Sproran anp Liutrep Grants. 


For every special or limited grant of probate or letters of ad- 
ministration with or without will annexed, in addition to the 
ordinary fces, as under :— 

If the personal estate is under the value of 20/., 18. per folio 
of seventy-two words each on the bond, on the act, and 
on the grant of probate or letters of administration. 

If the personal estate is of the value of 20/. and upwards, 
2s. per folio of seventy-two words each on the bond, on 
the act, and on the grant of probate or letters of ad- 
ministration. 

Whenever the personal estate to be placed in possession of, or 
dealt with by, the executor or administrator, by means of a 
special or limited grant of probate or lotters of administra- 
tion, exceeds in value tho sum of 20/., the fee of 2s. per folio 
of seventy-two words shall be pay able on the bond, on tho 
act, and on the grant, although the personal estate be sworn 
under 20/. 


Notation or Domicrmz. 


For noting on a probate or on letters of administration, with or 
without will annexed, that the testator or intestate died 
domiciled in England o> we re us os 


Orrice Corres AnD EXTRACTS. 


For every office copy or extract of a will, or probate or admi- 
nistration act, or of any document filed or de posited in a 
district registry, if five folios of nincty words or under Be 

If exceeding five folios of ninety pon for every additional 
folio or part ofafolio ., 

If the will or other document is 200 yours old, and five folios of 
ninety words or under 

If exceeding five folios of ninety words, for every addi- 
tional folio or part of a folio : 

If the offico copy of a will or any part of a will or other docu- 
ment is required to be made fac-simile, and such will or part 
of a will or other document is two folios of ninety words in 
length or under, in addition to the fee for the copy . 

lf exceeding two folios of ninety words, for every addi- 
tional folio or part of a folio 

For copies of wills aud other documents in forcign languages 
made by persons specially employed for that purpose, the 
charges of the persons so employed will be taken in addition 
to any other fecs which may be payable in respect of such 
copies. 

Ifa ee is required to be printed (in addition to a manuscript 
copy for the printer, at 6d. per folio of ninety words, and 
collating) :— 

If twenty folios of ninety words or under .. - 55 
For every additional folio or part of a folio ne 

For office copy of a will, minute, order, deereo or any docu- 
ment under seal of tho court for wiich no other fee is pay- 
able :—° 

For the seal, in addition to the fee for the copy and collating 

For copies of plans, drawings and armorial bearings, &c., such 
feo as shall be determined by the district registrar in each 
particular case. 


§ 8. 
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[The filing fee 
on affidavits was 
altered to 2s, in 
1875.) 
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Cotzatine Documents, 


For collating copy of a probate and will, or copy of letters of 
adininistration with or without the will annexed, or any other 
instrument to be filed or deposited in a district registry, or for 
collating any copy or instrument with an original document 
already filed or deposited in a district registry, including the 
district registrar’s certificate in verification thereof :— 

Tf ten folios of ninety words each, or under a ve 
If above ten folios of ninety words each, perfolio.. .. 

If there is any pencil-writing copied, or the copy or any part 
thereof is fac-simile, in addition to the above fees :— 

If such pencil-writing or fac-simile copy is two folios of 
ninety words in length or under ve 
For every additional folio or partofafolio ..  .. 


ATTENDANCES, 


For attondance with any book or original document within three 
miles of the district registry ., ‘ ea si ss 
For the second and each subsequent attendance at the same 
placo within fourteen days ee ee ee ee 
For attendance with books or original documents within three 
miles of the district registry, when more than one book or 
document are required, for each book or document besides 
the first ., #3 - es ve sa ase ve 
For the second and each subsequent attendance at the same 
place within fourteen days, for each book or document besides 
the first .. ns on a vs re ve vs 
For cach day’s attendance with any book or original document 
beyond the distance of three miles from the district registry, 
exclusive of travelling expenses. . SS sey Be is 
For each day’s attendance with books or original documents 
beyond the distance of three miles from the district registry, 
exclusive of travelling expenses, when more than one book or 
document are required, for each book or document besides the 
first .. ce ia “a os ve “8 7 x 
The travelling expenses to be advanced and paid to tho 
messenger attending with books or original documents 
shall include all other necessary expenses which are to 

be or may have been incurred by such messenger. 


District ReeistRar’s Minute, 


For every district registrar’s minuto =... wu ues 


Firma. 


For filing every affidavit or other document brought into and 
deposited in a district registry, except the oaths for execu- 
tors, administrators, or administrators with the will, the first 
administration bond and the testamentary papers in respect 
of which probate or administration with will annexed is 
Qranted: (as en: ee RR a ga 

For filing every exhibit .. 1. 6s 6» newt 

For filing in a district registry any notice required to be sent 
there from the principal registry Sie, ae Sen. ae 

For filing in the principal registry any notice required to be 
sent there by a district registrar ry 
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CAVEATS, 


For the entry of every caveat 5. wk cts 

For each notice of such caveat to the principal or to any district 
registry ., - es oe 7 

For subducting a caveat .. 00 6. uke 

For notice to the principal registry or to any district registry 
to which notice of a caveat has been sent of its having been 
subducted .. ww we 


ee ee eo ee 


RECEIPTS FOR Parzrs. 
For every receipt for documents lcft in a district regist - 


For every receipt for a document or documents delivered out of 
adistrict registry .. 45 ue ues 


Devosir or WILtrs. 


For depositing every will of a person deceased in a district re- 
gistry for safecustody .. 6. 6k eens 


Bonps. 
For superintending and attesting the exccution of a bond .. 
If not completed on one occasion, for cach subsequent at- 
testation 1 . 


Oatus. 

For every oath administered by a district registrar or by a 
commissioncr authorised to administer oaths in the district 
registry to each deponent a ee ee ee 

For marking each exhibit .. 0 6. uu ues 


ALTERATIONS IN GRANTS. 

For making alterations in grants of probate or letters of admi- 
nistration in pursuance of an order of one of the registrars of 
the principal registry .. sh oe a ve i 

Norartions. 

For noting alterations in and revocations of grants on the record 
of the same.. ee eo ae eo ee ee $e 

For noting second and subsequent grants on the record of the 
first zrant .. “ ai sie sa ws i - 

For noting renunciations, or any other necessary matter on tho 
record of a grant ., ve ve 4 os 8 ei 


CERTIFICATES. 

For overy certificate under the hand of w district registrar for 

which no other fee is payable .. ve reas 
Fits. 

For the fiat of a district registrar as to the form in which any 
will or codicil is ti be registered ss a 3 és 

For noting on a testamontary paper that probate thereof is 
refused ee ae oe ee oe oe ve ee 

Norices. 

For every notice required to be sent to the principal registry 
for which no other fee is payable, except notices required by 
Rule 82 oe ee ee a3 ae ee 6 ae 


Pervsat or Drxps, &o. 


For perusing deeds or other documents when necessary, for 
every folio or part of afolioof 72 words .. 4, ow 
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RULES, ORDERS AND INSTRUCTIONS 


AS TO 
PERSONAL APPLICATIONS 


For Grants of Probate or Letters of Administration in the 
District Registries attached to the Court of Probate. 


1. Persons wishing to obtain grants of probate or letters of 
administration without the intervention of a proctor, solicitor 
or attorney, must apply at the district registry in person, and 
not by letter. 

2. No such application will be received through an agent 
of any kind (whether paid or unpaid). 

3. The applications of parties who are attended by a person 
acting or appearing to act as their adviser in the matter will 
not be entertained. 

4, All foes are to be paid in advance in Probate Court 
stamps. 

5. An application which has in the first instance been made 
through a proctor, solicitor or attorney cannot be afterwards 
treated as a personal application. 

6. Applications for grants of probate or administration in 
cases which have already been before the court (on motion or 
otherwise) will not be entertained as personal applications, 
but must be made through a proctor, solicitor or attorney. 

7. Whenever it becomes necessary in the course of pro- 
ceeding with a personal application, to obtain the directions 
of the court, the application will not be proceeded with, but 
must be placed in the hands of a proctor, solicitor or attorney. 

8. The papers necessary to lead the grant applied for will 
be prepared in the district registry. An applicant is, however, 
at liberty to bring such papers, or any of them, filled up, dué 
not sworn to, and the same, if correct, may be received (the 
usual fee for perusal being charged). All further papers 
which may be required will be drawn in the district registry. 
Testamentary papers once deposited in the district registry 
will not be given out unless under special circumstances, and 
by permission of a registrar of the principal registry. 

9, When it is necessary to administer an oath or take an 
affirmation, the party shall be sworn or affirmed before some 
proper authority of the principal registry, or of a district 
registry, unless otherwise permitted by the district registrar. 

10. Every applicant for a first grant of probate or letters 
of: administration must, if required by the district registrar, 
produce a certificate of the death or burial of the deceased, or 
give a satisfactory reason for the non-production thereof. 
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11. The district registrar may require in any case he sees fit Ton conteniaons 
UUAINGSS. 


& reference to some person of position or character, to establish 
the identity of the applicants. 

12. The engrossments of wills and testamentary papers are to 
be made in the district registry from which the grant is to issue. 

13. Every applicant for a grant of probate or letters of 
administration shall give undor his or her hand a schedule of 
the property to be affected by the grant in the form hereunto 
annexed marked A. (‘The nocessary forms will bo provided 
in the district registry.) 

14. Legal advico is not to be given to applicants, either with 
respect to the property to be included in the above-mentioned 
schedule, or upon any other matter connected with the applica- 
tion, and the district registrar is only to bo hold responsiblo for 
embodying in a proper form the instructions given tohim, but he 
will, as far as practicable, assist applicants by giving them infor- 
mation and directions as to the course which they must pursue, 

15. A recoipt or acknowledgment of each application will 
be handed to tho applicant, and the production of such receipt 
will be required of the person who attonds to obtain the grant 
when completed. 

16. No clerk or officer of the district registry is to become 
surety to any administration bond. 

17. All administration bonds in cases of personal applica- 
tions are to be exceuted in the district registry making the 
grant or in somo other registry belonging to the Court of 
Probate, unless otherwise permitted by the district registrar. 





(A.) An Account of the Personal Estate and Eiffectsof deceased. 


(No deductions to be made on account of Debts owing by deceased.) 


ee eee 8 Me ee a. -- = - a lee - 


Price of Actual 
Stocks. Value. 


nt ie rte re ee rer ene eee. | —— st sieeny-tereeee te 


Cash in the honse and at the bankers ,, i fos d. 
Household goods, linen, wearing apparel, 

books, plate, jewels, carriages, horses, 

&c. valued at es as ; 


Stocks or Funds of Great Britain transforable at 
the Bank or elsewhere in England, viz. :— 


Dividends thereon 


Foreign stocks or funds transferable in Eng- 
land, viz. :— 


Dividends thereon 
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USIILGSS, 





ees Price of Actual 
Stocks. Value. 


Leasehold property :— a ee 
Value per annum esis, we 
Ground rent on do. perannum 


Length of unexpired term .. im “a 


Rents of real or leaschold property due at the 


death of the deceased. 

Do. of leaschold property due since the death 
of the deceased. 

Policy of insurance on life... i 7 





Proprietary shares or debentures of public 
companies, viz. :— 


Dividends or interest thereon a 


Moncy out on mortgage and other securities .. 


Intercst thereon .. re ‘es ei aa 
Book debts ae oe ee ee 6 
Bonds and Bills .. as es om i 
- Notes os ea 7 ae ff be 
Interest thereon .. te 2% re a 
Real estate contracted to be sold is = 


Personal estate and effects left by the will 
under some authority enabling the de- 
ceased to dispose of the same as he or she 
might think fit .. be si ue 





Stock in trade, farming stock and implements 
of husbandry, valued at .. ie Ne 


Other personal property not comprised under, 
the foregoing heads, viz. :— 





Nors.—This form is obsolete. The one now ij is simi 
Form of Account annexed to the Affidavit for the Inlacd Rerenea, oe 
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Appenpix VIII. 
RULES IN THE COURT OF PROBATE. 


RULES and Orders for Her Majesty's Court of Probate, 
made 30th July, 1862, under the Provisions of the 
Statutes 20 & 21 Vict. c. 77, and 21 & 22 Vict. c. 95, 


im respect of 


CONTENTIOUS BUSINESS (a). 


1. All rules and orders heretofore made and igsued in 
respect of Contentious business shall be repealed on and after 
the first day of September, 1862, except so far as concerns 
any matters or things done in accordance with them prior to 
tho said day. 

2. The following rules and orders in respect of contentious 
business shall take effect on and after the first day of Sep- 
tember, 1862. 

Conrentious Business. 

8. All proceedings in the Court of Probato or in the regis- 
tries thoreof in respect of business not included in the “ Court 
of Probate Act, 1857,” under the expression ‘ Common 
Form business,” except tho warning of caveats, shall bo 
deemed to be contentious business. 


Parties to Causes. 


4. Exccutors or other parties who, previously to the passing 
of the ‘Court of Probate Act, 1857,” might prove wills in 
solemn form of law, shall be at liberty to prove wills under 
similar circumstances, and with the same privileges, liabilities, 
and effect, as heretofore. 

5. Next of kin and others who, previously to the passing 
of the said Act, had a right to put executors or parties 
entitled to administration with will annexed upon proof of a 
will in solemn form of law, shall continue to possess the same 


(a) Such of the following Rules as are not inconsistent with, and 
therefore not repealed by the Judicature Acts, are embodied in the text. 
In this Appendix all the Rules in Contentious Probate Business in force 
prior to the Judicature Act coming into operation are printed in extenso 
for reference, and in illustration of the former practice. 


Contentious 
Business. 
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Contentions rights and privileges, and be subject to the same liabilities 


usINess, 


with respect to costs, as heretofore. 

6. Parties who previously to the passing of the said Act 
had a right to intervene in a cause may do so, with leave of 
the judge or one of the registrars, obtained by order on sum- 
mons, subject to the same limitations and the same rules with 
respect to costs as heretofore. 


Caveats. 


7. Caveats may bo entered in the principal registry of the 
Court of Probate, or in a district registry thereof; if in the 
principal registry, the person entering the caveat must insert 
the name of the deceased in the index to the Caveat Book. 

8. A caveat shall bear date on the day it is entered, and 
shall remain in force for the space of six months, and thon 
expire and be of no effect, but may be renewed from time to 
time. 

9, Caveats shall be warned from the principal registry. 
The warning is to be served by leaving the same or a true 
copy thereof at tho place mentioned in the cavoat as the 
address of the person who entered it. 

10. It shall be sufficient for the warning of a caveat that a 
registrar send by the public post a warning signed by himself, 
and directed to the person who entered it, at the address 
mentionod in it. 

11, The warning to a caveat is to state the name and 
interest of the party on whose behalf the same is issued, and 
if such person claims under a will or codicil, is also to state 
the date of such will or codicil, and must be accompanied by 
an address within three miles of the General Post Office at 
which any notice requiring service may be left. Tho form of 
warning will be supplied in the registry. 

12. Upon an appearance being entered in answer to the 
warning of a caveat, the matter shall be entered as a cause in 
the court book, and the contentious business shall thereupon 
be held to commence, and the expenses of the entry of such 
caveat, and the warning thereof shall, upon taxation, be con- 
sidered as costs in the cause. 


Citations. 


13. Citations can only be extracted from the principal 
rogistry, and no citation is to issue under seal until an affidavit 
in verification of the averments it contains has been filed in 
the registry. 

14. When a party proposes to prove a will or codicil in 
solemn form of law, and no caveat has been entered, or a 
caveat has been entered and no appearance given to the 
warning thereof, the contentious business shall be held to 


Contentious Bustnzss. 


commence with the extracting of a citation in the Forms 
Nos. 1 and 2, or in some similar form. 

15. Before a citation is signed by the registrar a caveat 
shall be entered against any grant being made in respect of 
the estate and effects of the deceased to which such citation 
relates, and notice thereof shall be sent to the registrar of any 
district in which the deceased appears to have had a residence 
at the time of his death. Such caveat is to be renewed from 
time to time, so as to be kept in force so long as the procecd- 
ings arising from tho service of the citation are pending. 
This rule is not to apply to citations to exhibit an inventory, 
and to render an account, nor to citations to show cause why 
a bond should not be assigned in order to its being enforced 
against the sureties. 

16. Citations to see proceedings may be extracted from the 
registry, on the application of any party to the cause. A form 
is given, No. 4. 

17, Every citation shall be written or printed on parchment, 
and the party extracting the samo, or his proctor, solicitor, or 
attorney, shall tako it, together with a precipe, a form of 
which is given, marked No. 5, to the registry, and there 
deposit the preccipe, and get the citation signed and sealed. 
The address givon in the pracipe must be within three miles 
of the Genoral Post Office. 

18. Citations are to be served personally when that can be 
done, the party cited being rosident in Great Britain or Ireland, 
but if personal service cannot be offected, the direction of the 
judgo or registrars as to the mode of service must be obtained. 
Personal service shall be effected by leaving a true copy of 
the citation with the party cited, and showing such party the 
original, if required by him so to do. 

19, Citations may be served upon parties residont out of 
Great Britain and Iroland by the insertion of the same or of 
an abstract thorcof, settled and signed by one of tho registrars, 
as an advertisement, in such of the morning and evening 
London newspapers, and if necessary in such local newspapers, 
and at such intervals as the judge or a registrar may direct : 
provided that in any case the judge or a registrar may direct 
a citation to be served personally. If the party cited be abroad, 
having an agent resident in England, such agent must be 
served with a true copy of the citation. — 

20. Before a party can proceed after the service of a citation, 
an appearance must have been entored by or on behalf of the 
party cited, or an affidavit of personal service, and of non- 
appearance, must, together with the citation, have been filed 
in the registry, or if personal service has not been duly effected, 
the order of the judge, or of one of the registrars in his ab- 
sence, founded on an affidavit, and giving leave to proceed, 
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must have been obtained. In case the citation has been adver- 
tised, the newspapers containing the advertisement, together 
with the citation and an affidavit of non-appearance, must be 
filed in the registry. 

21. The above rules, so far as they relate to the service of 
citations, are to apply to the service of all other instruments 
requiring personal service. 

22, If contentious proceedings arise from the service of a 
citation, the expense of the citation and service thereof shall, 
upon taxation, be considered as costs in the cause. 


Suits in Formd Pauperis. 


23. Any person desirous of prosecuting a suit im formd 
pauperis is to lay a case before counsel, and obtain an opinion 
that he or she has reasonable grounds for proceeding. 

24. No person shall be admitted to prosecute a suit in formd 
pauperis without the order of the judge; and to obtain such 
order, the caso laid before counsel, and his opinion thereon, 
with an affidavit of tho party, or of his or her proctor, solicitor, 
or attorney that the said case contains a full and truo state- 
ment of all the material facts, to the best of his or hor know- 
ledge and belief, and an affidavit by the party applying that 
he or she is not worth 25/. after paymont of his or her just 
debts, save and except his or her wearing apparel, shall be 
produced at the time such application is made. 

25. Where a pauper omits to proceed to trial, pursuant to 
notice, he or she may be called upon by summons to show 
cause why he or she should not pay costs, though he or she 
has not been dispaupered, and why all future proceedings 
should not be stayed until such costs are paid. 


Appearances. 


26. All appearances are to be entered in the principal 
registry in a book provided for the purpose, and kept by the 
clerk of the papers. The entry must set forth the interest 
which the person on whose behalf it is entered has in the 
estate and effects of the deceased. 

27. Tho entry of the appearance of a party shall be accom- 
panied by an address within three miles of the General Post 
Office. 


Service of Pleadings, Sc. 


28. It shall be sufficient to leave all pleadings and other 
instruments, personal service of which is not expressly required 
by these rules and orders, at the address furnished as afore- 
said by the plaintiff and defendant respectively. 


ConTENTIOUS BusINEss. 


Default. 


_ 29. In case the party cited does not appear within the time 
limited in the citation, the cause shall proceed in default; 
nevertheless the party cited may enter an appearance at any 
time before a proceeding has been taken in default, or after- 
wards by leave of the judge or of one of the registrars, 


A fidavits as to Scripts. 


30. In testamentary causes the plaintiff and defendant, 
within eight days of the entry of an appearance on the part 
of the defendant, are respectively to file their affidavits as to 
scripts, whether they have or have not any script in their 
possession. A Form, No. 10, is given. 

31. Every script which has at any time been made by or 
under the direction of the testator, whethor a will, codicil, 
draft of a will or codicil, or written instructions for the same, 
of which the deponent has any knowledge, is to be specified 
in his affidavit of scripts; and every script in the custody or 
under the control of the party making the affidavit is to be 
annexed thereto, and deposited therewith in the registry. 

32. No party to the cause, nor his proctor, solicitor, or 
attorney, shall be at liberty, except by leave of the judge, or 
of one of the registrars of the principal registry, to inspect the 
affidavit as to scripts, or the scripts annexed thereto, filed by 
any other party to the cause, until his own affidavit as to 
scripts shall have been filed. 


The Declaration. 


83. In ordinary cases it belongs to the plaintiff to deliver 
the declaration, and to the defendant to deliver the plea; but 
the party propounding tho alleged last will and testament of 
the deceased shall, in all cases, even if defendant in the suit, 
deliver the declaration, and the party opposing the same 
deliver the plea. 

34. The declaration is to be delivered to the opposite party, 
and a copy thereof filed in the registry on one and the same 
day, and within one month from the entry of appearance by 
the defendant ; but the party whose duty it is to bring in the 
declaration shall not be compelled to deliver it, or to file a 
copy thereof, until the expiration of eight days after the other 
party has filed his affidavit as to scripts. 

35. In case of proving a will in solemn form of law, the 
party whose duty it is shall declare in the Form No. 6, or as 
near thereto as the circumstances of the case admit. 

36. In case of proceedings in default, the plaintiff shall file 
his declaration in the registry within eight days from the last 
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bid allowed in the citation for the appearance of the defen- 
ant. 
Interest of Party opposing Will, 

37. In a testamentary cause after delivery of the declara- 
tion the interest of the party to whom it has been delivered 
cannot be disputed by the party declaring, except by leave of 
the judge. 

The Plea. 


38. A party desirous of pleading, must deliver his plea to 
the other party within eight days after the service of the de- 
claration, and file a copy thereof in the registry on one and 
the same day, otherwise he will not be permitted to plead, 
except with the permission of the judge, or of the registrars 
of the principal registry in the absence of the judge. A Form 
of Plea is given, No. 8. 


Further Pleadings. 


89. Hither of the parties may, within eight days of the 
service upon him of the last previous pleading, give in a re- 
plication, rejoinder, surrejoinder, rebutter or demurrer, as 
he may be advised. The form of the declaration and plea 
will, it is presumed, be a sufficient guide as to the form of any 
further pleadings. 


General Rules as to Pleadings. 


40. If one party propound a will in his declaration, and the 
other party in his plea allege the existence of another will, 
each party may with and subject to the permission of the 
judge, adduce proof at the trial or hearing of the cause of the 
validity of the will upon which he relies. 

41, In all cases the party opposing a will may, with his 
plea, give notice to the party setting up the will that he merely 
insists upon the will being proved in solemn form of law, and 
only intends to cross-examine the witnesses produced in sup- 
port of the will, and he shall thereupon be at liberty to do so, 
and shall be subject to the same liabilities in respect of costs 
as he would have been under similar circumstances according 
to the practice of the Prerogative Court. 

42, Hither party desiring to alter or amend a pleading must 
apply to the Court upon motion; but if the alteration or 
amendment required be merely verbal or in the nature of a 
clerical error it may be made by order upon summons. 

43. When a pleading has been ordered to be altered or 
amended, the time for filing the next pleading shall com- 
mence from the time of the order having been complied with. 

44, If a party in any cause fail to deliver, or file a copy of 
the declaration, plea, or other pleading within the time speci: 
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fied in these rules, or within such extended time as may have Contentious 


been allowed, the party to whom such declaration, plea, or 
other pleading ought to have been delivered shall not be bound 
to receive it, and the copy of such declaration, plea, or other 
pleading shall not be filed, unless by direction of the judge, 
or by order of the registrars of the principal registry, ob- 
tained on summons. The expense of every application for 
such direction or order shall fall on the party who has caused 
delay, unless the judge or registrars shall otherwise 
irect, 

45. When in any cause a conditional order is made, the 
party entitled to proceed in default must, before he can take 
the next step, obtain an order of the registrars, or, if required, 
an order of the judge upon summons, or on motion, in Court. 


The Issue. 


46. Within fourteen days after the delivery of the last 
pleading in the cause, the party who brought in the declara- 
tion is to deliver to the other parties in the cause the issue in 
the Form No. 11, or in a form as near thereto as the circum- 
stances of the case will admit, but the issue is not to be filed. 


The Mode of Trial. 


47. The party who delivers the issue shall therewith give 
notice to the other parties to the cause, that, after the expira- 
tion of eight days, he intends on a day to be specified in tho 
notice to apply to the Court to try the questions at issue before 
itself, either with or without a jury, or to direct an issue to be 
tried before a judge of assize, as the case may be; and if he 
do not give such notice with the issue, or within sixteen days 
from the day on which the issue was delivered, the other 
party may give a similar notice to him. A Form of Notice, 
No. 12, is subjoined. 

48. A copy of every such notice shall be filed in the registry 
with the case for motion as to mode of trial. 

49, In each case the judge shall, after hearing the parties 
upon motion in Court, direct in what mode the cause shall be 
tried or heard. 

The Record. 


50, After the direction of the judge has been obtained as to 
the mode in which the cause is to be tried or heard, the party 
who delivered the declaration shall, within eight days, deposit 
the record of the cause in the registry. ‘The record is to con- 
clude with a statement of the mode in which the judge has 
directed the cause to be tried or heard, as in the Form 
No. 13. 

51. In default of the appearance of defendants, being parties 
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cited, a record, as in Form No. 14, or as near thereto as can 
be, shall be deposited in the registry. 


Trial by Jury. 

52. If the cause be directed to be tried by a jury, the ques- 
tions at issue between the parties are to be prepared by the 
party declaring from the record, and settled by one of the 
registrars of the principal registry. A form is given, No. 15, 
and a copy of such questions so settled is to be served on all 
the other parties to the cause. 

53. After the questions have been so settled, any party in 
the cause shall be at liberty to apply to the judge on summons 
to alter or amend the same, and his decision shall be final and 
binding on the parties. 


Setting down the Cause for Trial or Hearwng. 


54, The party who has deposited the record shall set down 
the cause for trial or hearing, and upon the day on which he 
so sets it down shall give notice of his having done so to each 
party for whom an appearance has been entered; but if he 
delay setting down the cause for trial or hearing for the space 
of one month after the Court has directed the mode in which 
the questions at issue shall be tried or heard, either of the 
other parties may set the cause down for trial or hearing, and 
give a similar notice. A copy of every such notice shall be 
filed in the registry; and the cause, unless the judge shall 
otherwise direct, shall come on in its turn. 

55. No cause is to be called on for trial or hearing until 
after the expiration of ten days from the day when the same 
has been set down for trial or hearing, and notice thereof has 
been given, save with the written consent of all parties to the 
suit, previously filed in the registry. 


Demurrer. 


56. All demurrers are to be set down for hearing in the 
same manner as causes, and will come on in their turn with 
other causes to be heard by the judge without a jury. 


The Hearing. 


57. The hearing of the cause shall be conducted in Court, 
and the counsel shall address the Court, subject to the same 
a and regulations as now obtain in the Courts of Common 

aw. 

58. After the conclusion of the trial or hearing, the registrar 
shall enter on the record the finding of the jury, or the deci- 
sion of the judge, in a form corresponding as near as may be 
with those given, Nos. 25 and 26, and shall sign the same. 
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New Trial. 


59. An application for a new trial of an issue tried before 
@ jury may be made to the Court by motion within fourteen 
days from the day on which the issue was tried if the Court 
be then sitting, if not, on the first motion day after the expira- 
tion of the fourteen days. 

60. An application for a rehearing of a cause heard before 
the judge without a jury, and in which evidence has been 
given vivd voce, may be made by motion within fourteen days 
from the day on which the same was heard, if the Court be 
then sitting, if not, on the first motion day after the expira- 
tion of the fourteen days. 


Interest Causes. 


61. In interest causes, as heretofore, each party shall be at 
liberty to deny the interest of the other; and in such cases 
both parties may, with and subject to the permission of the 
judge, adduce proof on one and the same trial of their 
interests respectively. 

62. In interest causes the pleading of each party must 
show on the face of it that no other person exists having a 
prior interest to that of the claimant. 

63. Forms of the declaration and plea in an interest cause 
are given, No. 7 and No. 9. 


Proceedings by Petition. 


64, Any question arising in a cause, and not being one of 
interest, domicile, or other matter usually brought before the 
Court by declaration and plea, may be brought before the 
Court by petition. 

65. The party desiring to proceed by petition is to give 
notice thereof in writing to all the other parties in the cause, 
and such notice is to set forth the question intended to be 
raised for the decision of the Court, and a copy of such notice 
is to be filed in the registry. 

66. In proceedings by petition the plaintiff shall, within 
eight days after he has given notice, deliver his petition to 
the defendant, and file a copy thereof in the registry upon 
one and the same day. 

67. The defendant shall, within eight days after the delivery 
of the petition, deliver his answer to the plaintiff, and file a 
copy thereof in the registry upon one and the same day; and 
the same course shall be pursued with respect to the reply, 
rejoinder, &c., until the petition is concluded. 

68. When the defendant raises the question to be heard by 
petition, and gives notice thereof to the plaintiff, the plaintiff 
shall within eight days from the receipt of such notice, file a 
petition; otherwise the aaron shall be at liberty to do so. 
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69. Both plaintiff and defendant shall, within eight days 
from the day upon which the petition is concluded, file in the 
registry such affidavits and other proofs as may be necessary 
in support of their several averments therein. A form of 
petition is given, No. 28. 

70. After the time for filing the affidavits and other proofs 
has expired, the petitioner is to set down the petition for 
hearing in the same manner as a cause. 


Subpenas. « 


71. Every subpoona shall be written or printed on parch- 
ment, and may include the names of any number of witnesses. 
The party, or his proctor, solicitor, or attorney, shall take it, 
together with a preccipe, to the registry, and there get it 
signed and sealed, and deposit the pracipe. Forms are given, 
Nos. 16, 17, 18, and 19. 


Admission of Documents. 


72, Any party in a cause may call upon the other party or 
parties, by notice in writing in the form given, No. 20, to 
admit any document, saving any just exceptions; and in case 
of refusal or neglect to admit the same, the costs of proving 
the document shall be paid by the party so neglecting or re- 
fusing, whatever the result of the cause may be, unless at the 
trial or hearing the judge shall certify that the refusal to 
admit was reasonable; and no costs of proving any document 
shall be allowed as costs in the cause except in cases where 
the omission to give the notice was, in the opinion of the 
registrar, a saving of expense. 


Production of Wills, &c. 


73. Applications for an order for the production of papers 
or writings purporting to be testamentary, may be made to 
the judge, by motion or by summons when a suit is pending, 
and by motion upon affidavit when no suit is pending. If it 
can be shown that a testamentary paper is in the possession, 
within the power, or under the control of any person, a sub- 
pena for the production of the same may be obtained by a 
registrar's order, founded on an affidavit. Forms of sub- 
poonas applicable to these cases are given, Nos. 21 and 22; 
and Forms of Preecipe, Nos. 28 and 24, + 


Guardians to Minors. 
74, A minor may elect a guardian for the purpose of 
carrying on, defending, or intervening in a suit, in the same 
manner and subject to the same rules as in respect of non- 
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contentious business, and without having such guardian Contentious 


assigned to him; but guardians are to be assigned to infants 
(under the age of seven years) for the above purposes by the 
judge, or by an order of one of the registrars, founded on an 
affidavit to the effect required for such assignment in non- 
contentious business. 


Pencil Writing on Will, &e. 


75. When any pencil writing appears on a will, script, or 
other document filed in the registry, a fac-simile copy of the 
will, script, or other document, or of the pages or sheets 
thereof, containing the pencil writing, must also be filed with 
those portions written in red ink which appear in pencil in 
the original. Such copy must be examined by an examiner 
in the rogistry. 


Inventories. 


76. In contentious business, inventories, and not merely 
declarations of the personal estate and effects of the deceased, 
are to be filed, unless by order of the judge or of a registrar. 
The Form of Inventory is given, No 27, 


Notices. 


77, All notices required by these rules, or by the practice 
of the Court, are to be in writing. 


Real Estate. 


78. Any person proceeding to prove a will in solemn form, 
or to revoke the probate of a will, may, if the will affects real 
estate, apply to the judge, or to a registrar in his absence, for 
an order authorizing him to cite the heir or heirs at law or 
other person or persons having or pretending interest in such 
real estate to see proceedings; and the judge or registrar, on 
being satisfied by affidavit that the will in question does affect 
or purport to affect the real estate, will make an order autho- 
rizing the person applying to cite the heir or heirs at law or 
other such person or persons as aforesaid: provided always, 
that the judge may give any special directions as to the 
persons to be cited which he may think the justice of the case 
requires. 

Receiver of Real Estate. 


79, A receiver of real estate pending suit is to give bond 
in the form given, No. 29, or in a form as near thereto as the 
circumstances of the case will admit of, with two sureties, and 
in a penalty of such an amount as may be directed by the 
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Affidavits. 


80. Every affidavit is to be drawn in the first person, and 
the addition and true place of abode of every person making 
an affidavit is to be insorted therein. 

81. In every affidavit mado by two or more persons, the 
names of the several persons making it are to be written in 
the jurat. 

82. No affidavit will be admitted in any matter depending 
in the Court of Probate any material part of which is written 
on an erasure, or in the jurat of which there is any interlinea- 
tion or erasure, 

83. When an affidavit is made by any person who is blind, 
or who, from his or her signature or otherwise, appears to be 
illiterate, the registrar, commissioner, or other person before 
whom such affidavit is made is to state in the jurat that the 
affidavit was read in tho presence of the party making the 
same, and that such party seemed perfoctly to understand the 
same, and also that such party made his or her mark thereto, 
or wrote his or her signaturo thereto, in the prosence of the 
registrar, commissioner, or other person before whom the afii- 
davit was made. 

84. No affidavit is to bo deemed sufficient which has been 
sworn before the party on whose behalf the same is offered, 
or before his proctor, solicitor, or attorney, or before the 
partner or clerk of his proctor, solicitor, or attorney. 

85. Proctors, solicitors, and attorneys, and their clerks re- 
spectively, if acting for any other proctor, solicitor, or attorney, 
shall be subject to the rules in respect of taking affidavits 
which are applicable to those in whose stead they are acting. 

86. Where a special time is limited for filing affidavits, no 
affidavit filed after that time shall be used in Court, unless by 
leave of the judge. 


Appeals, 


87. Application for leave to appeal against any interlocutory 
decree or order of the Court of Probate must be made within 
a month of the delivery of the decree or order appealed from, 
or within such extended time as the judge shall direct, and 
notice of such application must be given to the party in whose 
favour such order or decree has been made, and filed in the 
registry. A Form of Notice is given, No. 29. 

88. Parties may proceed to carry into effect the decision of 
the Court of Probate, notwithstanding any notice of appeal, 
or of application for leave to appeal, unless the judge shall 
otherwise order; and the judge may order the execution of 
his decree or order to be suspended, upon such terms as he 
sees fit. 
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Time ficed by these Rules. 


89. The judge shall in every case in which a time is fixed 
by these rules for tho performance of any act have power to 
extend the same to such time, and with such qualifications 
and restrictions, and on such terms, as to him may seem fit. 

90. To prevent the time fixed for the performance of any 
act from expiring before application can bo mado to the judge 
for an extension theroof, any one of the registrars may, upon 
reasonable cause being shown, extend the time, provided that 
such time shall in no case be extended beyond the day upon 
which the judge shall next sit in Chambers, or in Court to 
hear motions. 

91. The time fixed in these rules for bringing in pleadings 
and for other proceedings shall in all cases be exclusive of 
Sundays, Christmas Day, and Good Friday. 


Taxing Bills of Costs. 


92. All bills of costs in contentious business are referred to 
the registrars of the principal registry for taxation, and may 
be taxed by them without any special order for that purpose. 
Such bills are (unless by leave of the judge or a registrar) to 
be filed in the registry two days at least before the day 
appointed for the taxation. An appointment for taxation will 
be made at the time of filing the bill. 

93. The party who has obtained an appointment to tax his 
bill of costs shall give the other party or parties to bo heard 
on the taxation thereof at least one clear day’s notice of such 
appointment, and shall at the samo time deliver to him or 
them a copy of the bill to bo taxed. 

94, When an appointment has been made by a registrar of 
the principal registry for taxing any bill of costs, and any of 
the parties to be heard on the taxation do not attend at the 
time appointed, the registrar may nevertheless proceed to tax 
the bill, after the expiration of a quarter an hour, upon 
being satisfied by affidavit that the parties not in attendance 
had due notice of the time appointed. 

95. If more than one-sixth is deducted from any bill of costs 
taxed as between practitioner and client, no costs incurred in 
the taxation thereof shall be allowed as part of such bill. 


Accounts of Administrators and Receivers pending Sutt. 


96. Every administrator pendente lite and receiver of real 
estate shall exhibit an inventory and render an account of the 
property of the deceased which comes to his hands, and the 
accounts of every such administrator and receiver shall be 
referred to the registrars of the principal registry for investi- 
gation and report, before the same are allowed by the Court, 
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Contentious unless the judge shall otherwise direct; and the foregoing 


Business, 


rules and orders respecting the taxation of costs shall, so far 
as the same are applicable, be observed with respect to the 
investigation of such accounts, and any other accounts referred 
to the registrars for examination. 


Paying Money out of Court. 


97, Persons applying for payment of money out of the 
registry must give forty-eight hours’ notice of such application 
to the clerk of the papers. Such notice is to be in writing, 
and to set forth the day on which the money applied for was 
paid into the registry—the minute entered on receiving the 
same—tho date and particulars of the order for payment to 
the applicant—and if the same be in payment of costs, the 
date of filing the bill for taxation and of the registrar’s certi- 
ficate. During the summer vacation money can only be paid 
out on certain days, to be fixed by the registrars, notice 
whereof will be given in the registry. 


SUMMONSES. 


98. A summons may be taken out by any person in any 
matter, whether contentious or non-contentious, in which there 
is no rule or practice requiring a different mode of proceeding. 

99, A printed form must be obtained and filled up with the 
object of the summons, and a proper fee stamp affixed. It 
must then be taken to the clerk of the papers, who will insert 
in the blank left in the printed form the time when the 
summons is to be mado returnable, and get the summons 
sipned by a registrar. 

100. 'The clerk of the papers is then to enter the namo of 
the cause or matter and of the agent taking out the summons 
in the summons book, and return the summons (with the 
stamp cancelled), signed, to the applicant, who is to serve a 
copy on the party summoned. ‘his copy must be served on 
the party summoned one clear day at least before the summons 
is returnable, and before 7 p.m. On Saturdays the copy of 
tho summons is to be served before 2 p.m. 

101. On the day and at the hour named in the summons 
the party issuing the same is to present himself with the 
original at the judge’s chambers. 

102. Both parties will be heard by the judge, who will make 
such order as he may think fit, and a note of such order will 
be made by the registrar in the summons book. 

103. If the party summoned do not appear after the lapse 
of half an hour from the time named in the summons, the 
party taking out the summons shall be at liberty to go before 
the judge, who will thereupon make such order as he may 
think fit, 
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the space of half an hour, if tho party taking out the summons 
do not during such time appear, will be deemed sufficient, and 
bar the party taking out the summons from the right to go 
before the judge on that occasion. 

105. If a formal order is desired, the same may be had on 
the application of either party, and for that purpose the 
original summons, or the copy served on the opposite party, 
must be filed in the registry. An order will thereupon be 
drawn up, and delivered to the person filing such summons or 
copy. The clerk of the papers beforo giving out the order is 
to see that the proper stamp has been affixed to it, and is to 
cancel such stamp. 

106. If a summons is brought to the clerk of the papers, 
with a consent to an order endorsed thereon, signed by the 
party summoned, or by his proctor, solicitor, or attorney, an 
order will be drawn up without the necessity of going before 
the judge: provided that the order sought is in the opinion 
of the registrars one which, under the circumstances, would 
be made by the judge. 
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AMENDED RuLes AND OxveEns. 
Issued the 29th day of December, 1865. 


In place of Rule 40 of the Rules and Orders in Contentious 
Business, and of the Form No. 8 referred to in Rule 38 of the 
said Rules and Orders, it is ordered, that— 

40. If one party propounds a will or testamentary script in 
his declaration, and the adverse parties, or cither of thom, 
desire to propound another will or testamentary script, the 
adverse parties must, with their pleas, deliver to the opposite 
party and file in the registry a declaration propounding such 
other will or testamentary script, to which the opposite party 
shall plead; and the form of declaration, and the pleadings 
and proceedings arising therefrom, shall be the same as are 
directed by the Rules and Orders of this Court in respect to 
the original declaration delivered and filed in the cause. 

40a. The party or parties pleading to a declaration pro- 
pounding a will or testamentary script shall be allowed to 
plead only the pleas hereunder set forth, unless by leave of 
the judge, to be obtained on summons. 

1, That the paper writing bearing date, &c. and alleged by 
the plaintiff [or de are to be the last will and 
testament [or codicil to the last will and testament] of 
A. B., late of, &c., deceased, was not duly executed 
according to the provisions of the Statute 1 Vict. c, 26, 
in manner and form as alleged. 
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2. That A. B. the deceased in this cause, at the time his 
alleged will [or codicil | bears date, to wit, on the, &e., 
was not of sound mind, memory, and understanding. 

3, That the execution of the said alleged will [or codicil } 
was obtained by the undue influence of C. D. and others 
acting with him. 

4, That the execution of the said alleged will [or codicil ] 
was obtained by the fraud of C. D. and others acting 
with him. 

5. That the deceased at the time of the execution of the 
said alleged will { or codicil | did not know and approve 
of the contents thereof. 

Any party pleading the last of the above pleas shall there- 
with (unless otherwise ordered by the judge) deliver to the 
adverse parties and filo in the registry particulars in writing, 
stating shortly the substance of the case he intends to set up 
thereunder; and no defence shall be available thereunder 
which might have been raised under any other of the said 
pleas, unless such other plea be pleaded therewith. 


ADDITIONAL RULES AND ORDERS. 
Writs of Attachment and other Writs. 


107. Applications for writs of attachment, and also for writs 
of fieri facias and of sequestration, must be made to the judge 
by motion in Court. 

108. Such writs, when ordered to issue, are to be prepared 
by the party at whose instance the order has been obtained, 
and taken to the rogistry, with an office copy of the order, 
and, when approved and signed by one of the registrars, shall 
be sealed with the seal of the Court, and it shall not be neces- 
sary for the judge to sign such writs. 

109. Any person in custody under a writ of attachment may 
apply for his or her discharge to the judge if the Court be 
then sitting; and if not, then to one of the registrars, who for 
good cause shown shall have power to order such discharge. 


ADDITIONAL RULES AND ORDERS. 
Issued the Ind day of March, 1874. 
Service of Notices, gc. 


110. It shall be sufficient to leave all notices and copies of 
pleadings and other instruments which by the rules and 


CoNTENTIOUS BUSINESS. 


orders of the Court are required to be given or delivered to 
the opposite parties in a cause, or to their proctors, solicitors, 
or attorneys, and personal service of which is not expressly 
aes at the address furnished, by such parties respec- 
tively. 

111. When it is necessary to give notice of any motion to 
be made to the Court, such notice shall be served on the 
other parties who have entered an appearance four clear days 
previously to the hearing of such motion, and a copy of the 
notice so served shall be filed in the registry with the case 
for motion, but no proof of the service of the notice will be 
required, unless by direction of the judge, or of the registrars 
in his absence. 

112. If an order be obtained on motion without due notice 
to the opposite parties, such order will be rescinded, on the 
application of the parties upon whom tho notice should have 
been served; and the expense of and arising from the re- 
scinding of such order shall fall on the party who obtained 
it, unless the judge shall otherwise direct. 

113. When it is necessary to serve personally any order or 
decree of the Court, the original order or decree, or an office 
copy thereof, under seal of the Court, must be produced to 
the party served, and annexed to the affidavit of service 
marked as an exhibit by the commissioner or other person 
before whom the affidavit is sworn. 


Change of Proctor, Solicitor, or Attorney. 


114, A party may obtain an order to change his or her 
proctor, solicitor, or attorney upon application by summons to 
the judge, or to the registrars in his absence. 

115. In case the former proctor, solicitor, or attorney neg- 
lects to file his bill of costs for taxation at the time required 
by the order served upon him, the party may, with the sanc- 
tion and by order of the judge or of the registrars, proceed in 
the cause by the new proctor, solicitor or attorney, without 
previous payment of such costs. 


Order for the immediate Examination of a Witness. 


116. Application for an order for the immediate examina- 
tion of a witness who is within the jurisdiction of the Court 
is to be made to the judge, or to one of the registrars in his 
absence, by summons, or if on behalf of a plaintiff proceeding 
in default of appearance of the parties cited or warned in the 
cause without summons before one of the registrars, who will 
direct the order to issue, or refer the application to the judge, 
as he may think fit. 
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117. Such witness shall be examined vivi voce, unless 
otherwise directed, before a person to bo agreed upon by the 
parties in the cause, or to be nominated by the judge or by 
the registrar to whom the application for the order is made, 

118. The parties entitled to cross-examine the witness to 
be examined under such an order shall have four clear days’ 
notice of the time and place appointed for the examination, 
unless the judge or the registrar to whom the application is 
made for the order shall direct a shorter notice to be given, 


Commissions and Requisitions for Examination of Witnesses. 


119. Application for a commission or requisition to examine 
witnesses who are out of the jurisdiction of the Court is to be 
made by summons, or if on behalf of a plaintiff proceeding in 
default of appearance without summons, before one of the 
registrars, who will order such commission or requisition to 
issue, or refer the application to the judge, as he may 
think fit. 

120. A commission or requisition for examination of wit- 
nesses may be addressed to any person to be nominated and 
agreed upon by the parties in tho cause, and approved of by 
one of the registrars, or for want of agreement to be nomi- 
nated by the registrar to whom the application is made. 

121, The commission or requisition is to be drawn up and 
prepared by the party applying for the same, and a copy 
thercof shall be delivered to the parties ‘entitled to cross- 
examine the witnesses to be examined thereunder two clear 
days before such commission or requisition shall issue, under 
seal of the Court, and they or either of them may apply to 
one of the registrars by summons to alter or amend the com- 
mission or requisition, or to insert any special provision 
therein, and the registrar shall make an order on such appli- 
cation, or refer the matter to the judge. Form of a commis- 
sion and requisition is given in the Appendix No. 31. 

122. Any of the parties to the cause may apply to one of 
the registrars by summons for leave to join in a commission 
or requisition, and to examine witnesses thereunder ; and the 
registrar to whom the application is made may direct the 
necessary alterations to be made in the commission or requi- 
sition for that purpose, and settle the same, or rofer the 
application to the judge. 

123. After the issuing of a summons to show cause why a 
party to the cause should not have leave to join in a commis- 
sion or requisition, such commission or requisition shall not 
issue under seal without the direction of one of the registrars. 
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Cases for Motion. 


124, Cases for motion are to set forth the style and object 
of, and tho names and descriptions of the parties to, the cause 
or proceeding before the Court; the proceedings already had 
in the cause, and the dates of the same; the prayer of the 
party on whose behalf the motion is made, and briefly, the 
circumstances on which it is founded. 

125. If the cases tendered are deficient in any of the above 
particulars, the same shall not be received in the registry 
without permission of one of the registrars. 

126. On depositing the case in the registry, and giving 
notice of the motion, the affidavits in support of the motion, 
and all original documents referred to in such affidavits, or to 
be referred to by counsel on the hearing of the motion, must 
be also left in the registry ; or in case such affidavits or docu- 
ments have been already filed or deposited in the rogistry, 
the same must be searched for, looked up, and deposited with 
the proper clerk, in order to their being sent with the case to 
the judge. 

127. Copies of any affidavits or documents to be read or 
used in support of a motion are to be delivered to the other 
parties to the suit who are entitled to be heard in opposition 
thereto. 


As to Costs. 


128. In all cases in which the Court at the hearing of a 
cause condemns any party to the suit in costs, the proctor, 
solicitor, or attorney of the party to whom such costs are to be 
paid may forthwith file his bill of costs in the registry, and 
obtain an appointment for the taxation, provided that such 
taxation shall not tako place before the time allowed for 
moving for a new trial or rehearing shall have expired ; or, 
in case a rule nsz should have been grantod, until the rule is 
disposed of, unless the judge shall, for cause shown, direct a 
more speedy taxation. 


Review of Taxation. 
129. Application for a review of taxation is to be made to 
the judge on summons, 
Recovery of Costs. 


130. Upon the registrar's certificate of costs being signed, 
he shall at once issue an order of the Court for payment of 
the amount within seven days, unless a summons be taken out 
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for a review of the taxation, in which case the order for pay- 
ment shall be suspended until the summons is disposed of. 

131. This order shall be served on the proctor, solicitor, or 
attorney of the party liable [or if it is desired to enforce the 
order by committal on the party himself], and if the costs be 
not paid within the seven days a writ of fiert facias or writ of 
sequestration or a writ of elegit shall be issued as of course 
in the registry, upon an affidavit of service of the order, and 
nonpayment, 


As to Subpoenas. 


132. The issuing of fresh subpoenas in each term shall be 
abolished, and it shall not be necessary to serve more than 
one subposna upon any witness. Such subpoena shall be in 
the following form: [See No. 16. ] 
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ACCOUNT OF ADMINISTRATION OF ESTATE, 250. 
by grantee, 341. 
pendente lite, 149, 484. 


ACKNOWLEDGMENT OF SIGNATURE BY TESTATOR, 85, 


ACTIONS, 356—360. 
administration, 419. 
commencement of, 366. 
compromise of, 354. 
parties to, 860—365, 392, 396. 
in forma pauperis, 390. 
for proof of will in solemn form, 358. 
for revocation of grant, 420. 
rules, 889. 


ADMINISTRATION, 

actions, 359, 419. 

bond. See Bonn. 

costs. See Costs. 

grant of letters of, 20, 97—125. Form D, R., 827. 

definition, 20. 

ceterorum. See CATERORUM GRANTS. 
cessate. See CESSATE GRANTS, 
ad colligenda bona, 164—167, 296. Form of Oath, 768. 
ad culligendum, 164. 
death prosumed, 216, 317. Form of Oath, 753. 
de bonis non, &c. See DE BONIS NoN, &, GRANTS. 
decrees for, 285—297,. 
domicil noted on. See Domiort. 
duplicate, 281, 
effect of, 352. 
fees. See FEES. 
further security on. See FURTHER SECURITY. 
issue of, fourtcen days after death, 106. 
joint, 207—210. 
imited. See Limrrep GRANTS. 
motion for, 312. 
oath to lead. Form D. R., 825. And seo below, “grantees.” 
mendente lite, See ENDENTE LITE. 


880 INDEX, 


ADMINISTRATION—continued. 
grant of letters of—continued. 
practice on obtaining, 259, 260. 
resealing. See RESEALING GRANTS. 
rest of goods. See CTERORUM GRANTS. 
revocation. See REVOCATION oF GRANTS. 
after revocation of formor grant, 198. Form of Oath, 754. 
per saltum, 114, 291. 
save and except, 169. 
de bonis non, &e., 178, 
under seventy-third section, Probate Act, 1857...108, 110, 
121, 1483, 166, 159, 167, 216. 
motions for, 289. 
oath, form of, 771. 
special, 323. 
practice on obtaining, 262. 
absence abroad of executor or administrator, 162— 
164, 
ceterorum. See CATERORUM GRANTS. 
further security on, 272. 
under spes suecessionis, 115, 
for use of felon, 125, 144. 
infant. See INFANT. 
lunatic. See LUNATIC. 
minor. See MINOR. 


ADMINISTRATION, LETTERS OF, 
grantovs, description of, 321, 686. 
order of, 110. 
assignee of bankrupt deceased, 120. 
bankrupt next of kin, 121. 
next of kin, 121. 
attornoy of next of kin, 133. 
cessation of grant, 184. 
of guardian of next of kin, 134, 
aunt, See AUNT, 
brother. See BRoTIMER. 
child. See CHILD, 
committee of lunatic relict or noxt of kin, 143, 205. Form 
of Oath, 796. 
cousin german, 111, 329, 686. Form of Oath, 750. 
roprosentative of, 114. Form of Oath, 750. 
second, 111, 321, 686. Form of Oath, 750. 
creditor, See CREDITOR. 
daughter. See CHILD. 
father, See FaTHEr. 
grandchildren, 110, 321, 686. 
great, 111, 321, 686. 
grandfather, ib, 
great, ib. 
grandmother, 7b. 
great, 2b. 
guardian of minors and infants. See GUARDIAN. 
poor law. See GUARDIAN, 
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ADMINISTRATION, LETTERS OF —continued. 
grantees—continued. 
husband. See HusBAND. 
joint. See Joint Grants. 
Joint stock company’s manager, 121. 
mother. See MOTHER. 
nephew. See NEPHEW. 
next of kin. See NExtT oF Kin. 
niece. See NEPHEW. 
person entitled in distribution, 113, 286. 
creditor of, 115. 
person having derivative interest, 114. 
person appointed under Lunacy Act, 1890...142, 205, 
Form of Oath, 757. 
receiver, 103, 121. 
in bankruptcy, 103. 
second cousin, 111, 321, 686. Form of Oath, 750. 
sister. See BROTHER. 
solicitor of Duchy of Cornwall, 122, 285. 
Lancaster, 122—124, 285. 
of Treasury, 7d, 
son. See CHILD. 
uncle. See UNCLE. 
widow. See WIDow. 
renunciation. Sce RENUNCIATION. 
revocation. See REVOCATION OF GRANTS. 


ADMINISTRATION WITH WILL, 
bond. See Bonn. 
costs. See Costs. 
letters of, grant, 64—76. Form D. R., 826. ' 
definition, 20. 
ceterorum. See C.ETERORUM GRANTS. 
cessate. See CESSATE GRANTS. 
de bonis non, &c. See DE BONIS NON, &O. GRANTS. 
domicil noted on. See DoMIcIL. 
duplicate, 281. 
fees. See FEES. 
further security on. See FURTHER SECURITY. 
issue of, seven days uftor death, 76. 
limited. See LIMITED GRANTS. 
motion for, 312. 
oath to lead, 65. Form D. &., 824. And see below, 
‘“‘ prantees.”” 
practice on obtaining, 261. 
resealing. See RESEALING GRANTS. 
rest of goods. See CaTERORUM GRANTS, 
per saltum, 73, 291. 
save and except, 169. 
under seventy-third section, Probate Act, 1857...73. Form 
of Oath, 776. 
special general, 71. 


under spes successionis, 73. 
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AMENDMENT, 
of pleadings, 464. 
of writ, 397, 398. 


AMOUNT OF ESTATE, 
increase of. See FURTHER SECURITY. 


APPEALS, 
from County Court, 519, 
to Court of Appeal. 513. Rules, 514. 
to House of Lords, 70. 


APPEARANOBE, 
to citation, 248, 277, 317, 338. 
to warning, 252, 279. 
to writ, 382. 


APPOINTMENT, 
of personal estate by will, 3 
will in exercise of power of, “i99, 155, 451. 


ASSIGNEE, 
of bankrupt deceased, 73, 121. 
of next of kin, 121. 
bankrupt, 115, note, 121. 
of residuary legatee, 71. 
bankrupt, 73. 


ASSIGNMENT OF BOND, 104, 341. 


ATTACHMENT, 245. 
motion for order, 301, 305. 
writ, 303. 
arrest under, 308. 
execution of, 306. 


ATTESTATION, 
clause, 83. 
signature of testator in, 83, 427. 
of will, 83, 429—431. 


ATTORNEY, 
bond of, for further security, 187. 
death of, 182. 
grant to, 132—134, 179. 
limited, 134, 156, 157. 
duration of, 134, 179, 182, 184. 
executorship continued by, 62. 
motion for, 291. 
oath of, jus habens being entitled by Court of domicil, 157. 
Form, T77. 
power of, 133. Form, 785, 786. 
limited, 134, 
renunciation by, 234. 
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AUNT, 
administration to, 111, 686, Form of Oath, 749. 
great, 111, 
representative of, 114. Form of Oath, 749. 
share of, in intestate’s estate, 113, 


BAHAMAS, grants in, resealed, 196. 


BANKRUPT, 
grant to assignee of, 
deceased intestate, 120. 
testator, 73. 
next of kin, 121, 
residuary legates, 73. 


BARBADOES, grants in, resealed, 196. 


BASTARD, 
administration of estate of, 122, 123, 318. 
creditor of, 123. 
depositor in sayings bank, 32. 
minor, 140. 
will, proved in solemn form, 353. 


BELGIAN LAW, will according to, 229. 


BOND, 
administration, 100. Form, 716. D. R. 830. 
assignment of, 104. 
order for, 341. 
attestation of, 260, 261. 
of creditor, 22, 118. 
execution of, 260. 
by attorney on further security, 187. 
dispensed with, on grants to Treasury or Duchy of Lan- 
caster solicitors, 123, 
limited, penalty on, 160, 323, 
practice as to, 263. 
sureties to, 160, 263, 3238. 
of married woman, 21, 76. 
as surety, 104. 
penalty on, 101, 102, 297. 
cessate grants, 180, 
limited and special grants, 1A0. 
on further security, 186. 
reduction of, 102. 
motion for, 297, 
pro rata, 22,118, Form, 718, 
to secure costs, 510. 
under 73rd section Probate Act, 1857. Form, 717, 
special, practice as to, 263. 
sureties to, 160, 263, 323, 
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BOND —continwd. 

administration—continued. 
stamps on, 261. 
put in suit, 104—106. 
sureties. See SURETIES. 
Treasury solicitor, dispensed from, 123. 

administration with will, 76, 261. Form, 717, D. &., 831. 
And see above, ‘‘ administration.” 


BRITISH SUBJECT, 
will of, made abroad, 50, 405. 
affidavit to prove status, 698. 
within United Kingdom, 405. 


BROTHER, 
administration to, 111. 
description of, 321, 686. 
oath by, forms of, 
mother dead, 747. 
mothor renouncing, 7b. 
as next of kin, 748. 
representative of, 749. 
share of, in intestate’s estate, 111—113. 


BUILDING SOCIETY, interest in, exempt from administration, 
34, 3d. 


CAITERORUM GRANTS, 17, 170. 
motion for, 313. 
practice on obtaining, 263—270. 
letters of administration, 156, 171. 
bill of costs, 802. 
de bonis non, &c., 177. 
to husband, 171. Form of Oath, 783. 
to next of kin after limited administration, 171. Form of 
Oath, 785. 
ge limited probate, 171. Form of Oath, 
84, 
pe, of estate of married woman. Form of Grant, D. R. 
29. 
letters of administration with will, 171. 
bill of costs, 802. 
probate, 171, 313. Form of Oath, 740. 


CANTERBURY, 
Prerogative Court of, 10, 12. 
practice continued in Court of Probate, 18. 


CAPACITY, testamentary, proof of, 432. 


CAPE OF GOOD HOPE, 
copy of will from Oourt of, 226, 
grants in, resealed, 196. 
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CASE ON MOTION. See Motion Pare. 


CAVEAT, 251, 252, 324. 
definition of, 324. 
effect of, 202. 
entry of, 278, 324. 
Form, 325. D. R. 887. 
objects of, 330. 
rules as to, 637, 860. D. R. 817. 
subduction of, 252, 278. 
warning, 251, 278, 325. Form 326. 


CERTIFICATE, 

of death of executor without proving, 282. 
dolay, 44, 65, 100, 256, 261. Form, 718. 
further security given, 187. 
Inland Reyenuc Commissioners, of duty paid on Irish grant, 

191, 272. 
affidavit to lead, 708. 
of duty paid on English 
grant, 274. 
service of citation, 247. Furm, 719. 
ro of bond to cover Irish estate, 195, 274. Form, 
04, 

sufficiency of Irish bond, 190, 192, 273. 


CESSATE GRANTS, 17, 180—184. 
bills of costs, 803, 804, 
letters of administration, 
after grant to attorney, 184. 
on death of attorney, ib. Form of Oath, 759. 
committee, 183. 
guardian, ib, 
lunatic, 184. 
minor, 183. 
on lunatic becoming sane, 7b. 
on majority jus habentium, ib. Form of Oath, 738. 
on termination of action, 183. Horm of Oath, 759. 
letters of administration with will, 
on death of committee, 181. 
guardian, 182. 
on majority of residuary legatee, 183. Form of Oath, 778. 
motion for, 314. 
power of grantce to call for inventory and account from 
original grantee, 250. ee 
practice on obtaining lettors of administration, 270. _ 
with will, 268. 
probate, 263. 
probate, 
after grant to attorney, 182. Form of Oath, 742. 
on death of attorney, 182. 
executor for life, 181. Form of Oath, 740. 
on expiration of limited executorship, 181. 
on majority of executor, 182. Form of Oath, 741. 
on marriage of executrix during widowhood, 181, 
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CESSATE GRANTS—continued. 
probate—continued. 
on regaining sanity, 181. 
to substituted executor, 7b. Form of Oath, 740. 
on termination of action, 183. 
of original will found after grant, 182. 
of more authentic copy of will, 7b. 


CHAIN OF EXECUTORSHIP, 59—64, 150, 173, 233. — 


CHANCERY ACTION, administration limited to. See LIMITED 
GRANTS. 


CHANNEL ISLANDS, 
probate of will proved in Courts of, 226. 
sureties in, 101. 


OHILD, 
administration to, 108, 110. 
oaths to lead, forms,— 
husband renouncing, 743. 
widow renouncing, 744. 
of widower or widow, 70. 
attorney of, 753. 
representative of, 745. 
of father of deceased, 115. Form of Oath, 746. 
description of, 321, 686. 
share 1n intestate’s estate, 112. 


CITATION, 242—249, 317, 332. 
abstract of, 247. Form, 336, 723. 
appearance to, 248. 
non-appearance, 237, 241. 
affidavit as to. Form, 711. 
draft, to be settled, 246. 
grants after, 242, 248. Form of Registrar's Order for, 790. 
practice as to, 276, 332. 
precipe for, 276, 333. Form, 333. 
when required, 315. 
to accept or refuse administration, 246. Form, 334, 720. 
affidavit to lead, 246. Form, 706. 
citee abroad. Form, 707. 
against minor, 247. Form, 721. 
de bonis non, &c. Form, 721. 
limited, 159. Form, 722. 
affidavit to lead. Form, 707. 
to accept or refuse probate, 243. Form, 719. 
by creditor of deceased without known relations, 123, 124, 
246. Form, 719. 
affidavit of debt to lead, 123, 246. Form, 699. 
to bring in grant for revocation, 203, 360. Forme, 367, 
368. 
inventory and account, 250. Form, 728. 
affidavit to lead, 250. Form, 706, 
disobedience to, 250, 
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CITATION— continued. 
when required—continued. 
of executor, 63, 243. 
having intermeddled, 249. 
of heir-at-law, or person interestod in realty, 391, 394. 
of next of kin ar persons in general, 123, 246. Form, 
19. 


of wife commorient, 222. 

rules, 638, 860. 
service of, 246, 335. 

affidavit of, 248. Form, 710. 

certificate of, 337. Form, 719. 

on lunatic, 247, 337. 

on married woman, 336. 

on minor, 247, 336. 

substituted, 247, 335. 


OIVIL SERVANTS, superannuation allowance exempt from ad- 
ministration, 37. 


CLAIM, 
indorsement of, 374, 403. 
statement of, 403. Lorms, 404, 419. 


CO-ADMINISTRATORS, grants to, 114, 208—210. 


ea eta wills of mombers of, 59. See SEAMEN; Royan 
AVY. 


CODICIL, 

probate of, 51. 
contents of, 129. 
copy of, 127, 130. 
found after probate of will, 54, 188. 

administration with will, 201. 

on grant of administration with will de bonis non, &c., 175. 
separate, without will, 53, 54, 129, 150. 
to will proved abroad, 226. 

revocation of, 456. 
And see WILL. 


CO-EXECUTORS, grants to, 51, 62—64, 114, 178, 210. 
COLLIGENDA BONA, AD, 
grant, 164. 


motion for, 296. 
oath to lead. Form, 768. 


COLLIGENDUM, AD, grant, 164. 


COLONIAL PROBATES. See RESEALING GRANTS. 
Act, 1892...599. 
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COMMISSIONERS OF INLAND REVENUE, 
affidavits for, 45—-48, 100. Forms, 689—691. 
certificate of, on resealing Irish grant, 191, 274. 
oath to lead. Form, 703. 
on resealing grant in Ireland, 274. 
memorial to, for duty paid stamp or certificate, 265, 269. 
Form, 728. 


COMMISSIONERS FOR OATHS, 253. 
COMMITTEE OF LUNATIC. See Lunatic. 


COMMON FORM BUSINESS, 
definition of, 14, 284, 349. 
fees. See FEES. 
practice, 8, 255—282. 
rules. See RULES. 


COMMORIENTES, 
grants to estato of, 218. 
will of, proved, 222. 


COMPENSATION for death by accident (Lord Campbell’s Act) 
grant required to bring action for, 39. 


COMPROMISE OF ACTION, 354, 355. 
CONCURRENT WRITS, 378. 

CONFIRMATION, Scotch. See RESEALING GRANTS. 
CONSANGUINITY, Table of, 111. 


CONSENT, 
to grant, 237. 
to limited grant, 159. Forms, 724. 
of co-administrators, 114, 237. 
of executor, insufficient without renunciation, 233. 
of father, 115. 
of husband, 110. 
of next of kin, 116, 121. 
to grant to other next of kin, 237. Form, 725. 
to joint grant, 208. orm, 723. 
of next of kin of wife commorient, 222. 
of residuary legateo, to joint grant, 208. 
of sole person entitled, 115, 116. 


CONSULAR COURT, notation of domicil on English grant fo 
282. 


4 


CONTENTIOUS BUSINESS, 285, 349. 
rules and orders, 859. 
proceedings, discontinuance of, 279. 
registrar's order for, 791, 
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CONTENTS of lost will or codicil, proved, 128, 129, 288, 412. 
Form of Oath, 734. 


CONVICT. See Freton. 


COPY, 
of ae will or codicil, proved, 127, 288, 412. Form of Oath, 
of will from foreign Court, proved, 58, 226, 227. 
authentication of, 226, 227. 
translation of, 228. 
cortified, and under seal, sworn to by executor, 264. 
original abroad, proved, 130. Form of Oath, 735. 
Scotch, unconfirmed, proved, 130. 
affidavit to authenticate, form, 698. 


CORNWALL, SOLICITOR OF DUCHY OF, 
grant to, 122. 
motion for, 285. 
made defendant to action to prove will of bastard, 353. 
may compel proof of will in solemn form, 364. 
right of, to guardianship of minors, 140. 


CORPORATION, appointed executor, acts by syndic, 43, note. 
COSTS, 


in common form business, 655—682. D. R., 8839—855. 
bills of, 799. 

in contentious business, 495. 
against suitors in formd pauperis, 508. 
attachment for non-payment of, 303, 305. 
discovery, security for, 477. 
payment out of estate, 497. 
security for, 509. 


COUNTY COURTS, 
appeal from, 491, 519. 
contentious jurisdiction of, 490. 
proceedings in, 491. 


COURT, payment of money out of, 484. 


COURT OF PROBATE, 

district registrars, 12. 

judge, 11. 

jurisdiction, 10, 283, 347. 

officers, 11. 

practice in common form followed in Probate, Divorce and 
Admiralty Division, 8. 

registrars, 12. 
es. See RULES. 

transfer to High Court of Justice, 1. 


COURT OF PROBATE ACT, 1857...534. 
1858...563, 
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OOUSIN, 
administration to, 111. Form of Oath, 750. 
representative of, 114. Form of Oath, 750. 
description of, 321, 686. 
second, 1b. Form of Oath, 750. 


CREDITOR, 
affidavit of debt, by, 124, 246. Form, 699. 
bond pro ratd, 22,118. Form, 718. 
citation by, 124, 246. Form, 719. 
in equity, 119. 
grant of administration to, 115, 117—125. 
next of kin, renouncing, 117. orm of Oath, 719. 
of bastard, 122. 
of deceased without known relations, 123. 
of married woman, 120. 
of sole person entitled, 115. 
to one after citation by another, 249. 
with next of kin, 214. 
revocation of, 200. 
under seventy-third section Probate Act, 1857...214. 
for use of lunatic widow, 144. 
grant of administration with will to, 72. Formof Oath, 774. 
de bonis non, &c., 174. Form of Oath, 783. 
motion for grant, 286. 
preference of, 214. 
priority of, 230, 231. 


CUSTOMS FUND exempt from administration, but liable to estate 
duty, 40. 


CUSTOMS AND INLAND REVENUE ACT, 1881...49, 590. 
section 33...186, 191. 
section 34...194. 


CUSTOMS AND INLAND REVENUE ACT, 1889...598. 


DATE OF WILL OR CODICIL, absent or imperfect, 83, 96, 649. 
DAUGHTER. See CHILD. 


DEATH, 
date of, to be given in oath, 44, 66, 99. 
presumptive proof of, 216—218, 317, 318. 
where estate does not exceed 100/., 216. 
motion for, 287. 
simultaneous, of persons in immediate succession to each 


other, 218. ; 


DE BONIS NON, &c., GRANTS, 17, 21, 172—179. 
administration, 176—179. 
bill of costs, 805. _ 
practice on obtaining, 270. 
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DE BONIS NON, &e. GRANTS—continued. 
administration—continued. 
form of grant, D. 2., 830. 
further security on, 187. 
limited, 158. 
motion for, to person haying derivative interest, 176, 287. 
oath to lead, forms— 
by brother, 779, 780. 
by child, 778. 
representative of, 780. 
by cousin’s representative, 781. 
by father’s represontative, 779. 
by nephew, 780. 
by niece, 781. 
by representative of lunatic next of kin, 760. 
by sister, 779, 780. 
for use of lunatic, 177. 
administration with will, 172—179. 
bill of costs, 805. 
practice on obtaining, 268. 
copy will or contents only, proved, 177. 
to creditor, 174, 175. Form of Oath, 783. 
to legatee, 174. Form of Oath, 783. 
to residuary Icgatee, 174. Form of Oath, 782. 
representative of, 174. Form of Oath, 782. 
for use of lunatic, 177. © 


DEBT, 
affidavit of, 124, 246. Form of, 699. 


DEBTORS ACT, 1869...301—304, 309. 
1878...305. 


DEBTS, deduction of, 49. 


DECLARATION OF ESTATE, 
when required, 138, 142, 143, 248, 322. Form, 725. D. R., 832. 
by administrator pendente lite, 147, 148. 
by creditor, 123. 
by guardian, 135, 138, 141. 
on further security, 188. 
by nominee of the Crown, 122. 
under seventy-third section Probate Act, 1857...76. 


DECLARATIONS by testator, 88, 128, 412—418. 
DECLARATORY judgment, 466. 


DECREE, 
motion for, 285. 
service of, 322, 


DEED, incorporation of, in will, 77, 81. 
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DEFENCE, STATEMENT OF, 422. Forms, 423. 
coverture, 460. 
estoppel, 459. 
undue execution, 424. 
forgery, 426. 
fraud, 440, 441. 
incapacity, 432. 
undue influence, 438. 
no knowledge of contents, 441. 
minority, 460. 
prevention from altering, by threats, 459. 
revocation by burning, 453. 
by destroying, 7b. 
by later will, 451. 
by marriage, 450. 
by obliteration, 455. 
dependent relative, 458. 
of appointment under general power, 451. 
of duplicate will, 457. 
sham will, 450. 


DELAY, certificate of, 44, 65, 100, 256, 261. Form, 718. 
DELUSIONS of testator, 434. 
DEMURRER, proceeding in lieu of, 465. 
DENOTING STAMP, 265, 269. 
DEPENDENT RELATIVE REVOCATION of will, 417, 458. 
DEPONENT, illiterate, rules as to jurats. See JURATS. 
DEPOSITORY of wills of living persons, 18. 
DESCRIPTION, 

of deceased, 6835. 

of grantees, 321, 685. 
DEVISEES, 

made parties to action, 391. 

may intervene, 394. 


DISCLOSURE by solicitor of authority, 379. 


DISCOVERY, 467. 
security for costs, 477. 


DISTRIBUTION, . 
of intestate’s estate, 111—113. 
persons entitled in, 99, 113. 
joint grant to, 209. 
priority of, 230, 231. 
renunciation by, 70. 
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DISTRICT REGISTRARS, 
nts by, 15. 
jurisdiction of, 12. 
rules, 809, 856. 
transmission of papers to, 322. 
motion for, 319. 


DISTRICT REGISTRIES, 
costs in, 8389-—848. 
fees, 849. 
forms, 822. 
list of, 561. 


DIVISIONAL COURTS, 5. 


DIVORCED WOMAN, 
administration to estate of deceased, 110. Form of Oath, 745. 


DOCUMENTS, 
affidavit as to, 473. Form, 474. 
inspection of, 469. 
notice of, 476. 
production, ib. 
notice of, 475. 


DOMICIL OF DECEASED, 46—48, 50, 223, 405. 
how inferred, 227. 
English—notation of, on grant, 46, 66, 125, 282. Form of 
Oath, 781. 
after grant, 188. orm of Affidavit to 
lead order, 718. 
for recognition in Consular Court, 
282. 


practice on obtaining, 281. 
Foreign—affidayit to prove, form, 698 
person entrusted with administration by Court of, grant to, 
225. Form of Oath, 777. 


DOUBLE PROBATE, 52, 263. 
grant. D. . Form, 827. 
oath to lead. Form, 732. 
DRAFT OATHS, settled in registry, 262. 
DRAFT WILL, proved, 128, 177, 288, 412. Form of Oath, 733. 


DUPLICATE, 
grant, 281. 
will, 51, 457. 


DUTIES, STAMP, 45, 256. 
schedule of, 688. 
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EOCLESIASTIOAL COURTS, 
abolition of, 9. 
grants by, 60. 
_ , supplemented, 155, 167. 
Jurisdiction, 283, note. 


EIKS, resealing of. See RESHALING GRANTS. 
ELECTION OF GUARDIAN, 


to renounce grant, 234, 
to take grant, 136—140. Form, 726. D., R, 833. 


ENGROSSMENT OF WILL, 256, 257, 264. 
ERASURES IN WILL, 87, 418. 


ESTATE DUTY, 45, 688. 
increase of, 186. 


ESTOPPEL, 459. 
EVIDENCE, 87—97, 412, 415-418. 


EXECUTION OF WILL, 54, 424, 
by acknowledgment, 85, 428. 
by another signing for testator, 427. 
by British subject abroad, 4035. 
domiciled abroad, 405. 
by foreigner, 405. 
by mark, 83, 86, 87, 426. 
military wills, 87, 406. 
proof of, by witness, 84. Forms of Affidavit, 691, 692. 
by other persons, 84. 
seamen’s wills, 57, 407—412. 
before Wills Act, 82, 405. 
undue, 86, 424, 430. 


EXECUTOR, 
abroad, 43, 74, 289. 
absence of, after probate, 162. 
any acting, can take representative grant singly, 114. 
appointment of, entitles will to probate, 41. 
attorney of, 62, 132, 133, 
bankruptcy of, 43, 210. 
bastard, minor, 140. 
citation of, 63, 243, 286. 
committee of, 141. 
compellable to prove in solemn form, 363. 
allowed costs, 496, 498, 501. 
condemned in costs, 497—500. 
costs of executor of former will, 501. 
death of, after probate, 56. 
after grant to attorney, 182. 


‘ 
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EXECUTOR—continued. 
death of, before probate sealed, 199. 
scelnel aA lea 63, 287. 
certificate of registrar of, 282. 
excluded from probate, 43, 211, 286, 289. 
felony by, 43, 210. 
firm, 44. 
by French law, 225. 
grant of probate to, 41. 
guardian of, 134. 
renunciation by, 234. 
identity of, to be proved, 44. 
incapacity of, 43, 211. 
insolvency of, ib. 
intermeddling, can be cited to take probate, 249. 
injunction against, 486. 
cannot renounce, 235. 
for life, 52, 56, 64. 
limited, 64, 150. 
lunatic, 43, 141, 181, 199, 205, 211, 2385, 293. 
death of, 182. 
grant for use of, 141. 
cessate, 182. 
after probate, 199, 205, 293. 
probate to, when sane, 181. 
cannot renounce, but must be cited, 235. 
minor, grant for uso of, 134. 
bastard, 140. 
probate to, on attaining majority, 182. 
probate to, revoked, 198. 
name of, omitted from probate, 95. 
restored in will, 92. 
nominated by third party, 43. 
oath, 44. Forms. See Oarn. 
for particular purpose, separato probate to, 64, 150, 169. 
power reserved to, 51. 
priority of, 230. 
inay refuse to propound will, 363. 
renouncing, cannot take grant in another character, 236. 
but takes as attorney of co-executors, 7b. 
renunciation by. See RENUNCIATION. 
retractation of, before probate, 239. 
residuary legatee, cannot elect character, 236. 
having renounced, may retract qué residuary 
legateo, 239. 
substituted, 56, 181. 
survivorship, how determined, 62. 
according to tenour of will, 42. 
title to grant, 42, 43, 53. 
indefeasible, 43. 


EXECUTORSHIP, 
chain of, 59—64, 150, 173. 
terminated by renunciation of last executor, 233. 
3M 
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EXECUTRIX, , 
married woman, probate to, 21, 52. 
for widowhood, 56, 64. 
marriage of, 181. 
And see EXECUTOR. 


EXEMPLIFICATIONS, 
of grants, 280. 
bills of costs, 808. 
fees, 667, 669. D. R. 845. 
Forms, D. &. 828. 


FATHER, 

administration to, 107, 111. 
description of, 321, 686. Form of Oath, 746. 
daughter of, having spes successtonis, 115. 
representative of, 114, 176. Horm of Oath, 746, 779. 
son of, having spes successionis, 115. orm of Oath, 746. 

appoints guardian of minors, 134. 

elected guardian by minors, 7b., 136. 

renunciation, 
and consent, 115. 
of representative of, 114, 116. 

right to intostate’s estate, 112. 


‘FEES ON NON-CONTENTIOUS BUSINESS, 666. D. BR. 849. 
letters of administration, 668. D. &. 851. 
with will, 666. D. R&. 849. 
personal applications, 675, 682. 
probates, 666. D. R&R. 849. 
rectification of, 271. 
resealing colonial grants, 683. 
solicitors, 655—664. D. &. 840. 


FELO DE SE, grant to estate of, 125. 


FELON, 
grant to estate of, 125. 
jus habens, grant for use of, 144. 
not required to renounce, 235. 


FEME COVERTE. See MarrRiED WoMAN. 


FIAT OF REGISTRAR, 
for probate of will without alterations, 257. 
refusing probate, 86, 97, note, 282. 


FIJI, grants in, resealed, 196. : 


FINANCE ACT, 1894...45, 192, 195, 267, 602, 688. 
1896...623, 688. 


FIRM appointed executors, 44. 
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FOREIGN 

law, grants according to, 228—229. 
next of kin, according to, 226. 
proof of, 294, 227, Form of Affidavit, 697. 
will valid by, 50. 

parts, affidavits sworn in, 253, 

property, will limited to, ‘not entitled to probate, 41. 

wills, copies of, proved, 226. 


FOREIGNERS, wills of, 223—229, 405. 
FORGERY, plea of, 426. 


FORMA PAUPERIS, 
action in, 390. Jules, 862. 
costs of suitor in, 508. 


FRAUD, 
plea of, 440. 
when costs allowed, 500, 506. 


FRENCH LAW, grant under, 225. 
FRENCH WILLD, 227. 


FRIENDLY SOCIETY, money due from, exempt from adminis- 
tration, 37, 


FUNERAL EXPENSES, 
deduction of, from estate, 49, 50. 
creditor for, 119. 


FURTHER SECURITY, 
on grants of administration, 186. 
bill of costs, 806. 
notation of, 187, 271. 
certificate of. Form, 714. 
affidavit to lead. Form, 1 12, 713, 714. 


GERMANY, affidavits sworn in, 254. 
GIBRALTAR, grants in, resealed, 196. 
GOLD COAST COLONY, grants in, resealed, 196. 


GRANDCHILDREN, 
administration to, 110. 
description of, 321, 686. 
share of, in intestate’ s estate, 112. 


GRANDFATHER, 
administration to, 111. 
description of, 321, 686. 
share of, in intestate’ s estate, 113. 
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GRANDMOTHER, 
administration to, 111. 
description of, 321, 686. 
share of, in intestate’s estate, 113. 


GRANT. See ADMINISTRATION, LETTERS OF; ADMINISTRATIO! 

With WILL, Letters oF; and PROBATE. 
alterations. See ALTERATIONS OF GRANTS. 
ceterorum. See CATERORUM GRANTS. 
cessate, See CESSATE GRANTS. 
after citation. See CITATION. 
colonial. See RESEALING GRANTS. 
De bonis non, &. See DE BONIS NON, &O. 
by foreign law, 223—229. 
impounded, 205, 280. Horm of Order, 792. 
Trish, See RESEALING GRANTS. 
Nas See JOINT GRANTS. 
imited. See LIMITED GRANTS. 
resealing. See RESEALING GRANTS. 
revocation. See REVOCATION OF GRANTS. 
per saltum, 73, 114, 291. 
save and except, 169, 170, 204. Forms, 738, 739. 
Scotch. See RESEALING GRANTS. 
by Scotch law, 223. 
sealed after death of grantee, 199. 
second or supplemental, 17, 180. 
time of issuing, 54, 76, 106, 635, 815. 
under 73rd section, Probate Act, 1857...73, 108, 110, 120—1 

143, 156, 159, 167, 209, 214. 
motions for, 289. 
oath to lead. Form, 769, 771, 776. 
of trust estato, 39, 157, 158, 258, 
for use jus habentium, 131. 
de bonis non, &c., 177. 


GREAT, 
aunt, 111, 686. 
grandchild, 111, 112. 
grandfather, 111, 113, 686. 
grandmother, 111, 113. 
nephew, 111, 686. 
unclo, ib. 


GUARANTEE SOCIETIS, as sureties, 101, 484. 


GUARDIAN, 
of infants and minors jus habentium— 

appointed by Court, 22, 135, 138. 
foreign Court, 136. 
Insh Court, 1b. ‘ 
Scotch Court, 7b. 

assigned to infants by registrars, 137, 235, 279. 
affidavit to lead assignment. orm, 702, 711, 71: 
orders. Form, 788, 789. 

attorney of, 134. 
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GUARDIAN—continued. 
of infants and minors jus habentium—continued. 
death of, 183. 
declaration of estate required from, 138. 
Form, 725. D. £&., 832. 
elected by minors, 1836—140, 234. orm of Election, 726. 
father, 134. 
grant to, 70, 134—141, 183. 
attorney, of, 134. 
limited, 168. 
motion for, 290. 
joint, 140, 209. 
affidavit to lead order. Form, 701, 702. 
order. Form, 789. 
ad litem, 386, 396. 
mother, 1335. 
number of, 140. 
preference inter se, 215, 
renunciation by, 234. Forms, 795, 796. 
retractation of renunciation, 240, 241. 
testamentary, 134, 135, 137, 141, 207, 231. 
poor law, administration to, 118. 
motion for, 290. 


GUARDIANSHIP, renunciation of, 235. Forms, 794, 795. 
GUARDIANSHIP OF INFANTS ACT, 1886...135, 234. 
GUERNSEY. See CHANNEL ISLANDS. 

GUIANA, BRITISH, grants in, rescaled, 196. 


HANDWRITING, of testator and witnesses, proof of, 82, 85. 
affidavit. Forms, 692—694. JD. Li, 835. 


HEIR-AT-LAW, 
party to action, 391. 
citation of, 391—393. 
entitled to costs, 506. 
may intervene, 394. 
rights of, 488. 


HONDURAS, BRITISHO, grants, in, rescaled, 196. 
HONG KONG, grants in, rescaled, 196, 
HOUSE OF LORDS, appeals to, 519. 


HUSBAND, 
of deceased— 
administration to, 98, 108, 110. Form of Oath, 742. 
ceterorum, 171. 
saye and except, 170. 
attorney of, 131. orm of Oath, 751. 
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HOUSBAND—continued. 
of deceased—continued, 
bankrupt, 108, 120. 
creditor of, 120. 
description of, 321, 686. 
entitled to estate, 111. 
lunatic, 143. 
renunciation by, 110, 120. 
representative of, 108, 109. 
Form of Oath, 743. 
residuary legateo of, 115. 
of next of kin— 
elected guardian, 136. 
grant to, on her renunciation, 110. 


IDENTITY of deceased or intended grantee, to bo proved, 44, 66, 
100. 


ILLEGITIMATE PERSONS. See Bastarp. 


ILLITERATE, 
deponent, jurats for, 320, 636, 642. D. #., 817, 838. 
testator, will of, 83, 86, 426. 


IMPOUNDING GRANTS, 205, 280. Form of Order, 792. 


INCORPORATION OF DOCUMENTS IN WILL, 54, 76, 414. 
engrossment for probate of, 258. 


INCREASE OF AMOUNT OF ESTATE, 
on letters of administration. See FURTHER SECURITY. 
on probates, 186. 


INDIA, wills proved in, 227. 


INDORSEMENT, 
of claim, 374, 403. 
on writ, of solicitor’s address, 376. 


INDUSTRIAL SOCIETY, share in, cxempt from administration, 
32. 


INFANTS, 
parties to actions, 396. 
consent of, 399..: 
citation of, 247, 336. 
definition of, 136. 
grants for use of, 134—140. 
guardian. See GUARDIAN. ; 
guardianship, renunciation of, 235. 
writ of summons, default of appearance to, 386. 
service of, 380. 
And see MINOR. 


INFLUENCE, UNDUE, plea of, 438. 
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INJUNCTION, 485. 


INLAND REVENUE AFFIDAVIT, 43, 48—50, 100, 255, 256, 
259, 261, 263, 267, 269, 652. Jorma, 689. 


INLAND REVENUE COMMISSIONERS. See CoMMISSIONERS 
OF INLAND REVENUE. 


INSANE PERSONS. See Lunatic. 

INSANITY OF TESTATOR, 98, 4382. 

INSPECTION OF DOCUMENTS, 469, 473. orm of Notice, 476. 
INSPECTOR OF SEAMEN’S WILLS, 59, 176, 574. 


INTEREST, 
causes, 402. 
statement of claim, 419. 
derivative, grant to person haying, 73, 114, 176. 


INTERLINEATIONS IN WILLS. See ALTERATIONS IN WILLS. 
INTERLOCUTORY ORDERS, 485, 514. 


INTERMEDDLING EXECUTOR, beforo grant. See EXECUTOR 
INTERMEDDLING. 


INTERROGATORIES, 473, 477. 


INTERVENERS, 360, 386. 
costs of, 507. 


INTESTACY UNASCERTAINED, 131. 


INTESTATE, 
description of, in oaths, 685. 
distribution of estate of, 111. 
grant to estate of, 97—125. 
personalty of, vested in the president, 19. 


INTESTATES’ ESTATES ACT, 1890...112. 


INTESTATES’ WIDOWS AND CHILDREN ACT, 1873...583, 
Amendment Act, 1875...585. 
(Scotland) Act, 1875...586. 


INVENTORY OF ESTATE, 
citation to exhibit, 250. Form, 723. 
affidavit to lead. Form, 706. 
by grantee, 147, 250. Form, 727. 
order for, 341. 


IRELAND, 
grants resealed in, See RESEALING GRANTS. 


personalty in, 46, 49. 
TRISH GRANTS. See RESEALING GRANTS. 
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ISLE OF MAN, 
probate of will proved in Court of, 226, 
sureties in, 101. 


ISSUES OF FACT, trial of, by jury, 488. 


JAMAICA, grants in, resealed, 196. 


JERSEY. See CHANNEL ISLANDS. 


JOINT GRANT, 119, 140, 207, 209, 211, 212. 
to creditor and next of kin, 209. 
practice as to, 279. 
to guardian of minors with another, 140, 209. orm of 
A fidavit, 701. 
to relict and next of kin, 208. Form of Affidavit, ib. 


JOINT STOCK COMPANY, administration to, as creditors of 
contributory, 121. 


JOINT WILL, 55. 
JUDGMENT, enforcement of, 303. 


JUDICIAL SEPARATION, docs not deprive widow of right to 
administration, 107. 


JUDICIALLY SEPARATED, married woman, limited grant to 
estate of, 108, 168. 


JURATS TO AFFIDAVITS, 320, 636, 817. Forms, 642. D. R., 
838, 


JURY, trial of questions of fact by, 487. 


JUSTIFICATION OF SURETIES, 76, 103, 125, 143, 147, 218, 
322. Form of Affidavit, 695. D. £., 833. 


KNOWLEDGE, 
by testator of contents of will, 86, 441. 
affidavit to prove. orm, 696. 


LAGOS, grants in, resealed, 196, 


LANCASTER, 
solicitor to Duchy of, grant to, 122, 123. 

motion for, 285. 

notice of election of guardian by minor 
bastard, 140. 

notice of motion to, 315. 

rights of, on proof of will in solemn 
form, 353, 364, 
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LEASEHOLD, will of, by British subject, or foreigner domiciled 
abroad, 405. 


LEEWARD ISLANDS, grants in, resealed, 196. 


LEGACY, 
forfeited by witness to will, 68. 
unlapsed, limited grant to, 168. 


LEGATER, 
costs of, in action, 497, 500, 502. 
grant to, 70. Form of Oath, 774. 
de bonis non, &c., 174, 178. Form of Outh, 783. 
executor having gone abroad, 162, 
limited, 158, 178. 
on motion, 286. 
priority of, 230. 
may propound will, 362. 
residuary. See RESIDUARY LEGATEE. 
may compol proof in solemn form, 364. 
universal. See REsIpUARY LEGATEE. 
witness to will, 68. 


LETTERS, 
ad colligendum, 164. 
of administration. See ADMINISTRATION. 


LIMITED GRANTS, 126. 
citation for, 246. 
affidavit to lead. Form 707. 
further security on, 272. 
motion for, 292—296. 
oaths to lead, must recite facts of case, 127. 
practice on obtaining, 262. 
administration, 127, 157, 323. 
oaths, 127. 
to action in Chancery, 160. 
cessation of, 183. 
de bonis non, &c., 179. 
further security on, 188. 
oath. Forms 764, 765. 
to actions at law, 161. 
ad colligenda bona, 164, 296. Form of Oath, 768. 
to assign a leasehold term, 158. Form of Oath, 764. 
to attorney under limited power, 157. 
costs, 802. 
de bonis non, &c., 178, 179. 
executor or administrator abroad, 162. 
Form of Oath, 766. 
further security on, 272. 
to legacy to child not lapsed under Wills Act, s. 33...168. 
to married woman protected, estate of, 168. 
Form of Oath, 769. 
separated, 168. Form of Oath, 770. 
to particular subject, 127, 293. 
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LIMITED GRANTS —continued. 
administration—continued. 
pendente lite, 149. 
to policy of assurance. Form of Oath, 736. 
to property not covered by grant in Ecclesiastical Court, 
167. Form of Oath, 771. 
to wages of seaman, R. N., 157. Form of Oath, 761. 
under 78rd section, Probate Act, 1857...167. Form of 
Oath, 769. 
to trust estate, 157, 292. 
oath to lead, form, dealing with ostate, 763. 
transfer of estate, 761. 
pendente lite, 149. 
administration with will, 130, 156. 
to attorney, 132—134, 156. Form of Oath, 775. 
to committee of lunatic, 141. 
de bonis non, &c., 178. 
guardian of minors, 134—141. 
to residuary legatee for life, for use of lunatic acting 
executor, 206. 
under 73rd section, Probate Act, 1857...156. 
for use of lunatic, 141. 
probate, 127, 150, 262. 
of codicil, 150. 
costs, 801. 
to effects in funds, 150. Form of Oath, 735. 
of married woman’s will, 151. Form of Oath, 736. 
to married woman’s cxecutorship, 154. orm of Outh, 
737. 
to particular subject, 150. 
to property not covered by grant in Ecclesiastical Court, 
155. orm of Oath, 738. 
not devised by later will, 456. 
to separate executor, 100. 
of will unrevoked by marriago, 156. Form of Oath, 712. 


LOAN SOCIETY, money due from, exempt from administration, 
36. 


LOST WILL. See WIL. 


LUNACY, 
affidavit to prove, 142. Form, 700. 
Act, 1890...142. 
Regulation Act, 76. 


LUNATIC, 
deceased, 
administration to committee as creditor, 119. 


- estate of pauper, 118. 
grantees, 
administrator, 200, 205. 
administrator with will, 200. 
executor, 199, 205. 
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LUNATIC—continued. 
jus habentium, 
parties to actions, 398. 
citation of, 337. 
death of, 182. 
grants for use of, 141, 179, 290. 
cessation of, 183. 
de bonis non, &c., 177. 
to committee of executor, 141. Form of Oath, 776. 
next of kin, 143. Furm of Oath, 757. 
residuary legatee, 142, 143. 
widow, 143. 
to person appointed under Lunacy Act, 1890...142, 
205. Form of Outh, 757. 
pauper, 118, 290. 
recovory of, 181, 183. 
renunciation by committee, 235. 
next of kin, 7b. 
service of writ of summons on, 380. 


MAN, ISLE OF, probate of will proved in Court of, 226. 
MANDAMUS, 478, 485. 

MARINERS, wills of. Sce SEAMEN, 

MARINES, ROYAL. See SEAMEN R. N. 


MARKING of testamentary papers by oxecutor or administrator, 
44, 65, 178, 255. 


MARKSMEN, 
deponents, jurats to affidavits of, 320, 636, 642. D. Z2., 817, 838. 
testators, 83, 86, 426. 


MARRIAGH, revocation of will by, 155, 450. 


MARRIED WOMAN, 
party to action, 396. 
consent of, 398. 
bond of, 21, 76, 104. 
divorced, grant to estate of, 110. Form of Oath, 745. 
estate of, grant to, creditor, 120. 
husband, 98, 108, 110. 
assignee of, 120. 
creditor of, 7b. 
next of kin of, 110. 
representative of, 108, 109. 
trustee in bankruptcy of, 108. 
next of kin, 109, 110. 
under seyenty-third section Probate Act, 
1857...110. 
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MARRIED ee es 
estate of—continued. 
ceterorum, 171. 
limited administration to unlapsed legacy, 109, 168. 
with will, 156. 
probate, 150, 151. Form of Oath, 736. 
save and except, 170. 
special general administration with will, 71, 174. 
exclusion from administration, 212. 
executrix, 21, 52, 61. 
transmits executorship by will, 61, 154. Form of Oath, 
737. 
probate to, as spinster, 189. 
of foreign status, limited probate of will of, 152. 
grant to, 21. 
to husband, on her renunciation, 110. 
judicially separated, grant to estate of, 108, 168, 171. 
right of, to grant, 107. 
minor, elects husband as guardian, 136. 
protected, grant to estate of, 108, 168, 171. 
will of, 61, 71, 460. 


MARRIED WOMEN’S PROPERTY ACT, 1882...21, 71, 151— 


154. 
1893...154. 
MEMORIAL, 
denoting stamp or certificate as to duty, 265, 269. Form, 
28. 


de bonis non, &c. Form, 729. 
MERCHANT SEAMEN. See SEAMEN. 
MILITARY WILIS, 82, 87, 96, 406. 


MINOR, 
party to action, 396. 
consent of, 399. 

bastard, 140. 
citation of, 139, 247. 
death of, 188. 
definition, 136. 
executor, attaining majority, 182. 
grant for use of, 134, 168. 

duration of, 139. 

to, per incuriam, revoked, 198. 
guardian. See GUARDIAN. 
guardianship, renunciation of, 235. 
without known relations, 140. 
married woman, 136. ' 
next of kin, attaining majority, 183. 
residuary legatee attaining majority, 7b. 
writ of summons, default of appearance to, 386, 

service of, 380, 
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MOTHER, 

administration to, 111. 
description of, 321, 686. Form of Oath, 747. 
father not heard of for years, 99. 
attorney of, 132. Form of Oath, 752. 

guardian of minors, 138. 

renunciation, 113. 

share in intestate’s estate, 112. 


MOTION PAPER, 275, 310. Form, 728. 


MOTIONS, 283. 
forms of, 310, 312. 
notice of, 314. 
practice, 275. 
when parties cited, 317. 
haye disappeared, 7b, 
new trial, 511. 
presumed death, 318. 
transmission of papors from D, £., 322. 
regulations, 310, 511. 
rules as to affidavits, 319. 


NATAL, grants in, resealed, 196. 
NAVAL PENSIONERS, 60. 


NAVY AND MARINES (PROPERTY OF DECEASED) ACT, 
1865...23. 
Order in Council undor, 574. 
Wills Act, 1865...27, 56. 


NEPHEW, 
administration to, 111—114. 
description of, 321, 686. 
entitled in distribution, on renunciation of mother, 113. 
oaths to lead grant. Forms. 
de bonis non, &c., entitled in distribution, 780. 
next of kin, 749. 
on death of next of kin, 748. 
on renunciation of next of kin, 7b. 
representative of, 749. 
share of, in intestate’s estate, 113. 
having spes successionis, 116. 


NEW SOUTH WALES, grants in, resealed, 196. 
NEW TRIAL, motion for, 511. 
NEW ZEALAND, 


grants in, resealed, 196. 
probate of will in, 227. 
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NEXT OF KIN OF DECEASED, 
advertisement for, 124. 
affidavit as to. orm, 699. 
assignee of, 121. 
attorney, 133, 184, 231. 
bankrupt, 121. 
citation of, 124, 246. 
consent of, 116, 121, 128, 208. 
costs, 500. 
creditor, cannot elect character, 232. 
description of, 321, 686. 
by foreign law, 226, 
grant of administration to, 109, 131. 
ceeterorum, 171. 
de bonis non, «c., 176. 
save and except, 169. 
administration with will to, 69, 70. 
oe or residuary legatee. Form of Oath, 
75. 
executor and residuary legatee renouncing. orm 
of Oath, 774. 
joint. See JOINT GRANTs. 
husband of, 110. 
lunatic. See LUNATIC, jus habentium. 
married woman, solely entitled, 110. 
minor. See MINOR. 
next of kin of, 114. 
nominee of, 110. 
notice to, ib. 
priority of, 231. 
renunciation by, 99, 116, 121. 
representative of, 114. 
priority of, 231. 
of residuary legatee of, 114. 
selection of, 210. 
share of, in intestate’s estate, 111—113. 
wife, 110. 


NEXT OF KIN OF LUNATIC, 142, 235. 
NEXT OF KIN OF MINOR, 136—138, 209. 
NEXT OF KIN OF WIFE, deceased, 110. 
NIECE. See NEPHEW. 


NOMINATION, 
of person to take administration for Chancery action, 160. 
Form, 730. 
of person to take administration for assigning a term, 158. 
Form, 730. : 
NOMINEE, 


of creditor, 120. 
of Crown, 122. 
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NOMINEE—continued. 
of next of kin, 110. 
of parties solely interested in estate, motion for grant, 289, 290. 


NON-APPEARANCE TO CITATION, effect of, 237, 242. 


NON-CONTENTIOUS BUSINESS. See Common Form Busti- 
NESS. 


NOTARIAL, 
copies of foreign wills, 228. 
translations of foreign wills, ib. 


NOTATION, 
of domicil on grant. See Domtctn. 
of further security. See FURTHER SECURITY. 


NOTICE, 

to admit case, document, or fact, 477. 

from D. R., forms of application for grant, 822, 823. 
; of entry of caveat, 823. 
of motion, 314. 
to next of kin, 110. 
of intention to produce probate, 495. 
in lieu of service of writ out of jurisdiction, 371—373. 


OATHS. And see AFFIDAVITS. 
of administrator, 99, 260, 269. 
of administrator with will, 65. 
of executor, 44, 255, 259. 
draft, settled in registry, 262. 
forms of, to lead administration, D. f., 825. 
attorney of child, 753. 
father, 752. 
husband, 751. 
jus habens intrusted by Court of domicil with 
administration, 777. 
mother, 752. 
widow, 7b. 
aunt. See below, ‘‘ uncle.” 
brother, mother being dead, 747. 
mother renouncing, 70. 
as next of kin, 748. 
representative of, 749. 
coeterorum to husband, 783. 
to next of kin, after hmited administration, 785. 
aiter limited probate, 784. 
cessate, on death of attorney, 759. 
on Chancery suit terminating, id. 
"on majority of next of kin, 758. 
child, husband renouncing, 743. 
widow having died, 7b. 
widow renouncing, 744. 
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OATHS—continued. 
forms of, to lead administration—continued. 
child, of widower or widow, 774. 
representative of, 745. 
committee of lunatic, 756. 
cousin-german as next of kin, 750. 
representative of, 7b. 
second, 7b. 
creditor, next of kin renouncing, 751. 
death of deceased presumed, 753. 
de bonis non, &c., to brother, 779, 780. 
to child, 778. 
representative of only, 780. 
to cousin’s representative, 781. 
to father’s representative, 779. 
lunatic jus hubens having died, 760. 
to nephew or niece entitled in distribu- 
tion, 780. 
as next of kin, 781. 
to sister, 779, 780. 
divorced woman’s estate, 745. 
domicil noted, 751. 
father, 746. 
representative of, 7. 
son of, 7b. 
guardian assigned to infant, 755. 
Chancery or testamentary, 7b. 
elected by minor, 754. 
husband, 742. 
representative of, 743. 
limited to Chancery proccedings, 764, 765. 
ad colligenda bona, 768. 
executor being abroad, 766, 767. 
to estate of protected marricd woman, 769. 
separated married woman, 770. 
to policy of assurance, 767, 777. 
to property not covered by grant in Ecclesiastical 
Court, 771. 
to seamun’s (Royal Navy) wages, 761. 
under 78rd section Probute Act, 1857...769. 
to unsatisfied term, 764. 
to trust property, dealing, 763. 
transfer, 761. 
Lunacy Act, 1890, person appointed under, 757. 
mother, 747. 
nephew, next of kin being dead, 748. 
next of kin renouncing, 7b. 
as next of kin, 749. 
representative of, 7b. 
next of kin of lunatic, 757. 
niece. See above, ‘‘ nephew.” 
on revocation of former grant, 754. 
‘ pendente lite, 758, 
uncle, 749. 
representative of, 7b. 
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OATHS—continued. 
forms of, to lead administration—continued. 
under 78rd section, Probate Act, 1857...776. 
widow, 743. 
representative of, 745. 
to lead administration with will, D. R., 824. 
to serine of eter oe 
cessate, on majority of residuary legates, 778. 
to committee of lunatic, 776. mee 
to creditor, 774. : 
De bonis non, &c., to creditor, 783. 
to legatee, 7d. 
to residuary legatee, 782. 
representative of, 7b. 
to legateo, 774. 
to next of kin, no executor or residuary legatee, 775. 
executor and residuary legatee renouncing, 


74, 
to residuary legatee, no executor, 772. 
: executor renouncing, 773. 
under 78rd section, Probate Act, 1857...776. 
to widow, 775. 
to lead probate, 731. D. &., 824. 
of contents of lost will, 734. 
of copy of lost will, 7d. 
of copy of will, original abroad, 735. 
of draft will, 733. 
ceeterorum, 740. 
cessate, after grant to attorney, 742. 
on majority of executor, 741. 
to substituted executor, 740. 
domicil noted, 751. 
double, 732. 
limited to effects in Funds, 736. 
to married woman’s executorship, 737. 
of married woman’s will, 736. : ae 
to property not covered by grant in Ecclesiastical 
Court, 738. 
of will not revoked by marriage, 712. 
on revocation of former grant, 732. 
save and except, 738. 
seaman’s (Royal Navy) wages, 739. 


OATHS, ADMINISTRATION OF, 283. 
commissioners for, 5, 253. 
Scotch form of, 254. 


OBLITERATIONS IN WILL. Sce ALTERATIONS. 


OFFICER, _ 
of Marines, non-commissioned, administration of estate of, 578. 
will of, 56,574. ; 
petty, Royal Navy, administration of estate of, 578. 
will of, 56. - 
an 
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ONTARIO, grants in, resealed, 196. 


ONUS PROBANDI, 
where beneficiary bi ele will, 445, 449. 
where there have been delusions, 435. 


ORDER OF REGISTRAR, 
for alteration of grant, 185, 270. Form, 787. 
assigning guardian to take grant, 136. Forms, 788, 789. 
to renounce, 235. Form, 789. 
to bring in script, 244. Form, 793. 
to discontinue proceedings, and grant, 248, 279. Form, 791. 
to file renunciation, 232, 233, 270. Form, 787. 
for grant to citee, 248, 279. Form, 790. 
to guardian of, 248, note, 279. Form, 790. 
to person having spes successionis not required, 115. 
to person entrusted by Court of domicil with adminis- 
tration, 225. 
to widow and next of kin jointly, 208. Form, 788. 
impounding grant, 205. Form, 792. 
noting domicil, 188, 281, 282. Form, 792. 
revoking letters of administration, 279. Form, 791. 
probate, 279. Form, 791. 


PAPERS, incorporation of, in will, 54, 77, 414. 
PAROL EVIDENCE, when admissible, 79, 88, 91, 412, 415. 


PAUPER, 
administration of the estate of, 118. 
lunatic, 7b. 
party to action, 390. 
costs against, 508. 
rules, 862. 


PAYMENT, 
into Court, 303, 304. 
attachment to enforce, 304. 
out of Court, 484. 


PENALTY ON BOND. See Bonn. 
PENOIL ALTERATIONS IN WILL, 94, note. 


PENDENTE LITE, 
administration, 144, 479. 


cessation of, 148, 188, 480. 
under foreign law, 2265. 
oath to lead. Form, 758. 


PENSIONER, NAVAL, 59 
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PERSONAL APPLICATIONS, 
rules, 642. D. R. 856. 
fees, 673. 


PERSONALTY, 
distribution of, 111. 
exempt from administration, 23. 
in Ireland, 46—49. 
Fla ect to {risdiction of Probate, &c. Division, 19. 
cotland, 46—48 
vested 3 in High Court of Justice, 19. 


PERSONS ENTITLED IN DISTRIBUTION, 113. 
citation of, 246. 
priority of, 231, 


PETTY OFFICER, ROYAL NAVY, 
- administration of estate of, 578. 
will of, 56, 574. 


PLEATLIN 
nen ep a of, 464. 
close of, 7b. 
delivery of, 402. 
marking, ib. 
printing, 7b. 
rules, 400. 


PLIGHT AND CONDITION OF WILL, form of affidavit as to, 
694. D. &. 836. 


_POST OFFICE SAVINGS BANK, deposit in, exempt from 
administration, 32. 


POWER, 

reserved to executor to prove, 51, 52. 

not on administration, 207, 208. 

POWER OF ATTORNEY, 132—134. Sorms, 785, 786. 
PRACTIOH, 

in common form business, 255. 

in contentious business, sources of, 357. 

of Prerogative Court of Canterbury, continued, 18. 
PRAACIPE FOR OITATION, 276, 333. 
PRESERVATION OF PROPERTY, order for, 485. 
PRESUMPTION 

of death. See mcrae ali al proof of. 

of existence of child, 9 


' PRIMOGENITURE, gives saa right to grant, 208. 
. N 
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PRINCIPAL REGISTRY, grants in, 17. 
PRIORITY OF GRANTEES, doctrine of, 230. 


PRIVILEGED COMMUNICATIONS, 470. 


PROBATE, 
actions, 349, 387, 388, 404. 
cessation of, 56. 
of codicil, 54, 188. 
of oes of lost will, 128, 182, 288, 312,412. Form of Oath, 
34. 
of copy aoe will, 53, 127, 182, 288, 312,412. Form of Oath, 
34. 


of will, original abroad, 130. Form of Oath, 735. 

definition of, 20, 351. 
double, 52. 

practice on obtaining, 263. Form of Grant, D. 2. 827. 

Form of Oath, 7382. 

of draft will, 128, 288, 412. Form of Oath, 733. 
duplicate, 281. 
duty, 1881, table of, 688. 
effect of, 352—354. 
fees. See FEES. 
of foreign will, 224. 
grant of, 41. Form D. f., 826. 
increase of amount of estate, 186. 
limited. See LIMITED GRANTS. 
motion for, 286, 312. 
of will proved in Now Zealand, 227. 
oath to lead. Forms. See OATHS. 
practice on obtaining, 255. 
refusal of. See REFUSAL OF PROBATE. 
renunciation of. See RENUNCIATION. 
reyocation. See REVOCATION oF GRANTS. 
after revocation of former grant, 280. Form of Oath, 782. 
of Russian Grand Duke’s will, 227, 228. 
save and except, 169, 313. Form of Oath, 738. 

seaman’s (Royal Navy) wages, 23,169. Form of Oath, 739. 
of Scotch will, 223. 

unconfirmed, 130. 
of will of seaman, Royal Navy and Royal Marine, 56. 
in solemn form, 352—355, 362. 
special, 262. 
of substance of will, 128, 182, 288, 412. 


PROBATE, DIVORCE, AND ADMIRALTY DIVISION, powers 
of, 2—4, 19, 284, 347. 


PROCEEDINGS, stay of, 466. ‘ 


PRODUCTION 
of documents, 243—245, 277, 4783—476. 
of will. See WILL. 


PROTECTION ORDER, administration to estate of married 
woman under, 108, 168. 
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Fen LDEN IT SOCIETY, share in, exempt from administration, 


QUEEN’S PROCTOR, 
notice to, 123, 142, 315. 
rights of, on proof of will in solomn form, 353, 364. 
And see TREASURY SoLICcITor. 


RAILWAY SAVINGS BANKS, deposits in, exempt from ad- 
ministration, 31. 


REALTY, 
will of, 97, 
jurisdiction of Court as to, 349. 
persons interested in, made parties to actions, 391. 
may interyone, 394. 
receiver of, pendente lite, 480. 


REFUSAL OF PROBATE, 84, 86, 97, note, 282. 
REGISTRAR’S ORDER. See OrnpDER. 


RELATIONS, 
deceased without known, 119, 123, 315. 
will of, proved in solemn form, 353. 
minor without known, 140. 


RELATIONSHIP, degrees of, how computed, 111. 


RELICT. See Wrpow. 
RENUNCIANT in one character cannot take in another, 232. 


RENUNCIATION, 282. 
does not bind representatives, except of executor, ib. 
permanent in effect, 7b. 
should not be under seal, 234. 
of administration, 233. Form, 794. D. &., 834. 
by attorney, 234. 
by committee of lunatic, 235. 
by guardian of infant, 1d. Form, 796. 
of minor and infant, 234. Form, 795. 
by next of kin of lunatic, 235. 
and consent, 114, 237. Form, 796. 
of administration with will, 70, 72, 232, 2338. orm, 794. 
D. R., 834. 
of guardianship, 235. Forms, 794, 795. 
of probate, 53, 62, 72, 281, 282, 316. Form, 798. D. R., 834. 
binds representatives, 232. 
by attorney, 234. 
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SAILORS. See SEAMEN, 
SALE OF PROPERTY, order for, 485. 


SAVE AND EXCEPT GRANTS, 169, 204. 
de bonis non, &c., 178. 
motion for, 313. 


SAVINGS BANK, deposit in, exempt from administration, 30—32. 


SCOTCH CONFIRMATIONS. See Ruszatine Grants. 
law, grants by, 223. 
proof of, 224. 
will, copy of, proved, 228. 
unconfirmed, proved, 130. Form of Affidavit to prove 
sufficiency, 698. 


SOOTLAND, 
grants made operative in, 48, 125. 
personalty in, included in grant, 46. 


SCRIPTS, 
affidavit of, 388. 
subpoena to bring in, 244. Form, 797. Forms of Affidavit to 
lead, 709. 


SEA, 
presumed death at, 318. See DEATH, presumptive, proof of. 
wills made at. See SEAMEN, WILLS OF, 


SEAMEN, 

definition of, 96, note, 411. 

merchant, effects of, exempt from administration, 29. 

Royal Navy, bastards, 581. 
definition of, 23, note, 56, note, 59, 
effects of, exempt from administration, 23. 

probate or estate duty, 
256 


grant to estate of, administration, 125, 578, 581, 
de bonis non, &c., 176. 
limited, 157. 
probate, save and except, 169. 
wills of, 82, 87, 96, 406, 410. 
Royal Navy, 56, 574, 580. 
inspector of, 59, 176, 574. 


SEARCH 
for appearance to citation, 248, 338. 
Form of A fdavit, 339, 711. 
to warning, 278. 
Form of Affidavit, 710. 
later will, 83. Form of A fidavit, 695, 836, 


SECOND GRANTS, 17, 180, 
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SECURITY. See Bonn. 
SEQUESTRATION, writ of, 304. 
SERJEANT-AT-ARMS, warrant to, 307. 


SERVICE 
of citation, 246, 317. 
affidavit of. Form, 710. 
certificate of. Form, 719. 
of order, 322. 
of warning, 251, 278, 710. 


SEVENTY-THIRD SECTION, PROBATE AOT, 1857. See 
GRANTS. 


SHERIFF COURTS (SCOTLAND) ACT, 1876...193, 572. 
SISTER. See BROTHER. 
SOCIETY, FRIENDLY, sum due from, 37. 


SOLDIER, 
effects of, oxempt from administration, 28. 
probate or estate duty, 256. 
will of, 82, 87, 96, 406. 


SOLICITOR 
of High Court, 5. 
hable to summons, 343. 
firm of, appointed executor, 44. 
to Duchy of Cornwall. See CoRNWALL. 
to Duchy of Lancaster. See LANCASTER. 
to Treasury. See TREASURY SOLICITOR. 


SOUTH AUSTRALIA, grants in, resealed, 196. 
SPANISH WILLS, 228. 


SPECIAL GRANTS. See ADMINISTRATION; ADMINISTRATION 
WwiTt WILL; and PROBATE. 


SPES SUCCESSIONIS, grant to person haying, 70, 78, 115. 
STATEMENT OF CLAIM, 403. 
STATEMENT OF DEFENOE. See DEFENCE. 


STATUTES, 
81 Edw. ITI. c. 11...98, 348. 
11 Hen. VII. c. 12...390. 
21 Hen. VIII. c. 5...98, 100, 107, 120, 121, 211, 231, 348, 
23 Hen. VIII. c. 15...390. 
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STATUTES—continued. 
12 Car. IT. c. 24...134. 
22 - 23 Oar. II. c. 10 (The Statute of Distributions), 99, 101, 
11 


29 Car. II. c. 3...99, 108, 111, 407. 
1 Jac. II. c. 17.. 108. 
13 Geo. ITI. c. 87, ss. 40, 44...478. 
38 Geo. III. c. 87...136, note, 162, 163, 164, 294. 
41 Geo. IH. c. 86.. 263. 
44 Geo. ITI. c. 98...162, note. 
48 Geo. ITI. c. 149...39. 
55 Geo. IIT. c. 184...45, 187. 
56 Geo. ITI. c. 73...40. 
11 Geo. IV. & 1 Will. IV. c. 41...28. 
1 Will. IV. c. 22...478. 
Will. IV. c. 53...28. 
Will ine c. 27...858. 
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18 & 19 Vict. 
19 & 20 Vict. c. 41...30. 
. 94...118, note. 
. 77 (Court of Probate Act, 1857), passim, in 
extenso, 534, 
ce. 79...22, 49, 195. 
21 & 22 Vict. c. 56 (Contimmation and Probate Act, 1858), 22, 
46, 4 
. 95 (Court of Probate Act, 1858), passim, im 
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22 & 23 Vict. c. 31...195. 
c. 80...48. 
23 Vict. c. 5...46, note. 
c. 15.. 38. 
24 Vict. c. 14...32. 
24 & 25 Vict. c. 114 (Fhe Wills Act, 1861), 50, 405, in eatenso 
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26 & 27 Vict. c. 56...37. 
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STATUTES—continued. 
36 & 37 Vict. c. 52 (Intestates’ Widows and Children Act, 
1873), in extenso, 583. 
c. 66 (Supreme Court of Judicature Act, 1873), 1, 
8, 513, 514. 
oc. 181...31, 
37 & 38 Vict. c. 42...35, 36. 
38 & 39 Vict. c. 27 (Intestate Widows’ Children Act, 1875), in 
extenso, 585. 
c. 41 (Intestates’ Widows and Children (Scotland) 
Act, 1875), 194, in extenso, 586. 
c. 77 (Judicature Act, 1875), 8, 513. 
39 & 40 Vict. c. 24 (Small Testate Estates (Scotland) Act, 
1876), 194, in eaxtenso, 588. 
c. 45...32. 
c. 70 (Sheriff Courts (Scotland) Act, 1876), in 
extenso, 572. 
44 Vict. c. 12 (Customs and Inland Revonue Act, 1881), 590. 
45 & 46 Vict. c. 7 2 (Married Women’s Proporty Act, 1882), 
51, 152. 
46 & 47 Vict. c. 47...33. 
52 Vict. c. 7 (Customs and Inland Rovenue Act, 1889), 40, 
194, in extenso, 598, 688. 
53 & 54 Vict. c. 29 (Intestates’ Estate Act, 1890), 111. 
54 & 55 Vict. c. 39 (Stamp Act, 1891), 261. 
55 Vict. c. 6 (Colonial Probates Act, 1892), 195, in extenso, 599. 
56 & 57 Vict. c. 63 (Married Women’s Property Act, 1893), 154. 
57 & 58 Vict. c. 30 (Finance Act, 189+), 45, 192, 195, 267, in 
extenso, 602, 688. 
59 & 60 Vict. c. 28 (Finance Act, 1896), 688, in extenso, 623. 


STRAITS SETTLEMENTS, grants in, resealed, 196. 


SUBPCHNA, to bring in scripts, 244, 277, 299. Form, 799. Aff- 
davit to lead, forms, 709. 


SUMMONS, 

in common form business, 340. 
rules as to, 343. 

writ of, 366, 369. 
amendment, 398. 
appearance to, 382. 
concurrent, 378. 
date, 373. 
form, 370. 
indorsement, 374. 
issue, 377 
service, 871, 379. 


SURETIES TO BONDS, 76, 101—106, 260. 
cannot be discharged, 104. 
dispensed with, 103. 
motion, 297. 
foreign, 101. 
guarantee societies, 1b. 
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SURETIES TO BONDS—continued. 
justification, 76, 103, 322. Form, 695. D. R., 883. 
on limited or special grant, 160. 
married women, 104, 260. 
number, 102. 
women, 260. 


SYNDIC OF CORPORATION, grant to, 43, note. 


TASMANIA, grants in, rosealed, 196. 


TESTAMENTARY, 
capacity, 432. 
paper, production of, 81, 243, 298. 
motion for, 300. 
subpoena to produce, 244, 299. 


TESTATE, personalty of, in whom yosted, 20. 


TESTATOR, 
bankrupt, assignee of, 73. 
blind, 86. 
declarations by, 88, 128. 
description of, 685. 
illiterate, 86. 


TIME OF ISSUING GRANTS, 633, 815. 
TOBAGO, grants in, resealed, 196. 
TRANSLATION OF FOREIGN WILL, 228. 


TREASURY SOLICITOR, 
grant to, 122, 176. 
motion for, 285. 
notice to, 123, 142, 315. 
rights of, on proof of will in solemn form, 353, 364. 


TRIAL, modes of, 487. 
TRINIDAD, grants in, resealed, 196. 


TRUST ESTATE, 
exempt from duty, 39. 
grant, ib, 
limited, 156, 157. 
De bonis non, &e., 179. 
Scotch grant, resealed, 194. 


TRUSTEE, GRANT TO, 
append by residuary legatee in trust, 67. 
of bankrupt husband, 108. 


TWO WILLS, 41, 229, 456, 
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UNADMINISTERED ESTATE, grants. See Dr Bors non, &. 
GRANTS. 


UNCLE, 
administration to, 111, 686. Form of Oath, 749. 
great, 111, 686. 
representative of, 114. Form of Oath, 749. 
share of, in intestate’s estate, 113. 


UNDUE INFLUENCE, 438. 


UNIVERSAL LEGATER, 
grant of administration with will, to, 67. 
in trust, 66. 


URGENCY, motion for grant in case of, 291. 
VIOTORIA, grants in, resealed, 196. 


WARNING, 
to caveat, 251, 278, 324. 
appearance, 252, 279, 328. 
non-appearance, 252, 278, 327. 
gorvice, 251, 326. 
affidayit. Form, 327, 710. 


WARRANT, 
to serjeant-at-arms, 307. 
order for issue of, 70. 


WELSH WILLIS, 229. 
WESTERN AUSTRALIA, grants in, resealed, 196. 


WIDOW, 

administration to, 98, 107, 110, 111. 
attorney of, 138. Form of Vath, 752. 
creditor of lunatic, 144. 
jointly with next of kin, 208. 
next of kin of, 110. 

administration with will, to, 70. 

description of, 321, 686. 

excluded from administration, 107, 211. 

renunciation of administration, 108. 
with will, 70. 

representative of, 114. 

share of, in intestate’s estate, 111. 


WIDOWHOOD, grant to residuary legates during, 130, 
WIFE. See Wipow. 
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WILL, 

alterations in. See ALTERATIONS in wills. 

attestation, 429. 

clause defective, 83. 

of commorient, 222, 

condition of, 53, 94. 

conditional, 55. 

contents, probate of. See Lost Will, below. 

copy, original abroad, probate of, 53, 130, 226. 

lost, probate of. See Lost Will, below. 
date, supplied, 83. 
verified, 96, 188. 

draft, probate of. See Lost Will, below. 

duplicate, 51, 457. 

engrossment for probate, 256. 

erasures in. See ALTERATIONS in wills. 

execution. See EXECUTION OF WILL. 

foreign, probate of, 224, 406. 

translation of, 228. 

of foreign property, 41, 170, 229. 

found after grant, 199, 355. 

holograph, 89, 227, 

incorporated documents. See INCORPORATION. 

of insane person, 99. 

interpolation, See ALTERATIONS in wills. 

interlineations. See ALTERATIONS in wills. 

proved in India, 227, 

oint, 55. 
owledge of contents, by illiterate testator, to be proved, 

86 


plea of want of, 423, 441. 
of leaseholds, 405. 
of living persons, depository for, 18. 
lost, probate of, 127—129, 182, 288, 312, 412, 497. Grant de 
bonis non, &c., 177. 
advertisement for recovery, affidavit as to. Form, 700. 
marking, by executor or administrator. See MARKING. 
of mariner. See SEAMEN. 
of married woman. See MarRIED WoMAN. 
military, 82, 87, 96, 406. 
obliterations. See ALTERATIONS in Wills. 
in exercise of power of appointment, 152, 155, 461. 
prevention of testator from altering, 459. 
probate, 41. 
production on order of judge, 243, 300. 
on subposna, 244, 299, 
proof in detail, 82. 
proof in solemn form. See PROBATE. 
propounding in solemn form, 362, 404. 
not propounded, passed over, 55, 98. 
of realty only, 97. 
refusal of probate. See REFUSAL. 
revival of revoked will, 462. 
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WiLL—continued, 
revocation, 51, 54, 96, 155, 450. 
by codicil found after probate, 199. 
dependent relative, 417, 458. 
per incuriam, 458. 
partial, 155, 417, 455. 
containing revocatory clause entitled to probate, 97. 
of Russian imperial family, 227. 
Scotch, unconfirmed, probate of, 130. 
made in Scotland, probate of, 224. 
of seamen. See SEAMEN. 
sham, 450. 
signature of testator, 424. 
in attestation clause, 427. 
of third person, omitted, 431. 
of witness in another name, 86. 
soldiers, 82, 87, 96, 406. 
by Spanish law, 228. 
substance, probate of. See Lost Will, above. 
torn, 53. 
two, entitled to probate, 41, 229. 
inconsistent, 456. 
in two or more papers, 53, 258. 
unduly executed confirmed by codicil, 79. 
Welsh, 229. 
words excluded from probate, 87, 95. 
words inserted by mistake, 94, 449. 


WILLS ACT, 1837...521. 
1852...531. 
1861,..533. 


WITNESS, 
examination, 302, 478. 
to will, affidavit by, 88. Forms, 691, 692. D. #., 823. 
attestation, 429. 
dead, 84. 
signature, excluded from probate, 86, 431. 
by holding pen, 480. 


of attachment. See ATTACHMENT. 
of summons. See SUMMONS. 


YORK, grants in Exchequer Oourt, 60. 
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Abbott's Law of Merchant Ships and Seamen. 


By Caarus, LorD TENTERDEN, late Chief Justice of England. Tuirteenta 
Epition, by THomas T. Bucknit1, Esq., of the Inner Temple, one of Her 
Majesty's Counsel; and J. Lanazuy, Esq., of the Middle Temple, Barrister-at- 
Law. Royal 8vo. 1892. Price 52s. 6d. ; for Cash, with order, post free, 43s, 2d 


This Edition reproduces the Fifth, the last published in the lifetime of the Author, 
omitting such parts only as are unquestionably obsolete, and as the Editors recognise 
the surpassing value of everything written by Lord TENTERDEN, they have taken great 
pains to present his work in such a form that it may be readily distinguished from any 
subsequent additions. 


The Fifth Edition has long been recognised as a thoroughly trustworthy guide to 
the Law of Merchant Shipping, so far as that law had been developed in 1827, the year 
in which the edition was published. Lord BLACKBURN used it, 

The body of the book is devoted to what may be termed the common law of 
Merchant Shipping, and to the interpretation of the contracts ordinarily in use in cone 
nection with that business, and which obtain throughout almost the entire world, 


F 

Anderson's Law of Execution. 
A Treatise on the Law of Execution in the High Court and Inferior Courts ; 
including the Powers, Duties, and Liabilities of the Sheriff, the High Bailiff, the 
Bishop, and other Executive Officers. By T. Kure AnpERson, Esq., LL.B, 
Barrister-at-Law. 1889. Demy 8vo. Price 32s.; for Cash, with order, post 
free, 26s. 3d. 


Archbold’s County Court Practice. 

Archbold’s County Court Practice, including the jurisdiction in Admiralty and 
Bankruptcy, containing the County Courts Act, 1888, a Table of Reference to 
the Consolidated Acts, together with the Rules and Forms; and other Acts 
relating to the Jurisdiction of County Courts. With Practical Notes throughout. 
TentH Eprrioy, pp. 1,000, entirely re-written and re-arranged, by C. ARNOLD 
Waits, Esgq., BAL of the Inner Temple, Barrister-at-Law ; Joint Editor of 
“ Wilson’s Practice of the Supreme Court of Judicature.” Demy 8vo. 1889, 
Price 25s, ; for Cash, with order, post free, 20s. 8d. 


Archbold’s Lunacy, 

Comprising the Lunacy Acts, 1890 and 1891; the Lancashire County (Lunatic 
Asylums and other Powers) Act, 1891, and all the Statutory Rules, Orders, and 
Forms in force thereunder ; also the Statutes relating to Criminal Lunatics, the 
Lunacy (Vacating of Seats) Act, 1886, and the Idiots Act, 1886. Fourrs 
Epition, by 8. G. Lusurneton, Esq., M.A., B.C.L., of the Inner Temple, Barrister- 
at-Law ; one of the Editors of “The Justice of the Peace.” 1895. Price 42a. ; 
for Cash, with order, post free, 34s. 5d. 


SE Aten 


Alt Standard Law Books kept in Stock. 
R 


g Legal Works Published and Sold by 





a renee 


Archbold’s Poor Law. 


Archbold’s Poor Law, comprising the duties of the various Officers for the 
Administration of the Poor Law, the Law relating to the Relief, Settlement, and 
Removal of the Poor, and the Poor Rate. Fourtrenta Epirion. By 
W. C. Gen, Esq., Barrister-at-Law. 1885. Demy 8vo, Trice 35s. ; for Cash, 
with order, post free, 28s. 9d. 

“The present edition will easily maintain, among all who are concerned in the 
administration of poor laws, that reputation which its predecessors so justly acquired.” 
—Law Times. 


Archbold’s Quarter Sessions. 


Being the Practice of the Court of Quarter Sessions, and its Civil, Admin- 
istrative, and Appellate Jurisdiction ; to which is added a Short Treatise on its 
Criminal Jurisdiction, with Tables of Procedure on Appeals and of all Indictable 
Offences triable at Quarter Sessions, &. By Joon Frep. ARCHBOLD, Esq, 
Barrister-at-Law. FourtH Eprrion. Revised and Enlarged by FrenErick 
Mzap, Esq., and H. H. 8. Crort, Esq., M.A., Barristers-at-Law. 1885. 


Notr.—The Civil functions of Quarter Sessions being transferred by the Local 
Government Act, 1888, to County Councils, the price of this book is reduced from 45s. 
to 20s. for Cash. Carriage extra. 


“We can commend it as the best work now extant on the subjects with which 
it deals."—.Justice of the Peace, 


“We may safely commend the work as a valuable book of practice.’—Splicitors’ 
Journal, 


Archer’s Loans Tables. 


Tables for the Repayment of Loans on the Annuity System, showing the yearly 
and half-yearly sum, including Interest and Principal, required for the repay- 
ment of a Loan with Interest at rates varying from 24 per Cent. to 5 per Cent., 
by fractions of 4th of a £, in periods from 1 to 60 years. With Instructions as 
to the Formation of Sinking Funds, for the use of Local Authorities and others. 
1888. Complied by J. A. ArcHErR, Esq., Public Works Loan Office. Price 5s. 
net ; postage, 2d. extra. 


Arnold’s Law of Municipal Corporations. 

A Treatise on the Law relating to Municipal Corporations in England and 

Wales. By the late T. J. Arnon, Esq., of Lincoln’s Inn, one of the Metro 
olitan Police Magistrates, Fourta Eprrion, by W. W. Mackenziz, Esq., 
{.A., of Lincoln’s Inn, Barrister-at-Law, and Sir Samvuzr GrorcE JOHNsoN, 
Solicitor, Town Clerk, and Clerk of the Peace of the Town and County of the 
Town of Nottingham. 1894. Demy 8vo. Price 37s 6d.; for Cash. with 

order, post free, 30s. 8d. 


Badeley’s Religious Confessions. 


Privilege of Religious Confessions in English Courts of Justice considered in a 
Letter to a Friend. By Epwarp Bape Ley, Esq., M.A., Barrister-at-Law. 
Price 2s. net, post free. 


Bell’s Sale of Food & Drugs Acts, 1875 and 1879. 


With the Margarine Act, 1887, and the Fertilisers and Feeding Stuffs Act, 
18938. With Notes, and Cases; also Practical Observations bearing upon 
Legal and Chemical Questions which have arisen in the working of the Acts. 
Second Epirion. By Sir Winiiam J. Bewt, LL.D., of the Inner Temple, 
Barrister-at-Law, and a Fellow of the Royal Society of Edinburgh, and the 
Chemical Society, &., and H. 8S. Scrivener, Esq., B.A., Oxon., of the Middle 
Temple, Bartister-at-Law, 1894. Crown 8vo. Price 4s. 6d.; for Cash, with 
order, post free, 4s. 
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Bainbridge’s Law of Mines and Minerals. 


A Treatise on the Law of Mines and Minerale. By Wiuuiam Bainsrres, 
Esq., F.G.S., of the Inner Temple, Barrister-at-Law. Fourru Eprtion. By 
ARCHIBALD Brown, Esy., M.A., Edin. and Oxon., of the Middle Temple, 
Barrister-at-Law. This work has been wholly re-cast, and in the greater part 
re-written. It contains, also, several chapters of entirely new matter, which have 
obtained at the present day great mining importance. 1878. 1 Vol. Royal 8vo, 
Price 45s. ; for Cash, with order, post free, 37s. 

‘tA Glossary of English Mining Terms, and n full and well arranged Index.”— 
Justice of the Prace, 

“This work must be already familiar to all readers whose practice brings them in 
any manner in connection with mines or mining, and they well know its value. We 
can only say of this new edition that it is in all respects worthy of its predecessors.”— 
Law Times, 

“Tt would be entirely superfluous to attempt a general review of a work which 


has for so long a period occupied the position of the standard work on this important 
subject,” —Law Journal, 


Bernard and Morgan-Brown’s Housing of the Working Classes 
Act, 1890 


(53 & 54 Vict. c. 70) ; with Notes and Introduction, the Forms prescribed under 
the Act, and all existing Enactments upon the Subject, Table of Cases, and 
Index. By W. C. Bernarn, Esq., M.A., LL.B., and H. Morean-Brown, oe 
LL.B., Barristers-at-Law. 1891. 1 Vol. Post 8yo. Price 6s. ; for Cash, wit: 
order, post free, 5s. 3d. 


“ The handiest and most convenient we have yet seen upon the Act of 1890, The 
introduction and notes secm carefully and accurately complied, and the index will be 
found useful in referring to the Act.”—~—Law Times, 


“A good summary of the Act which is given in the introduction will help the 
reader to master it, and there are also serviceable notes."—Law Journal. 


“The hook is copiously indexed, and should be in the hands of clerks to and 
members of local authorities, local medical officers and sanitary inspectors, and all 
those who are interested in the well being of the working classes.’ — Barnet Press. 


Blagg on Public Meeting. 


The Law of Public Meeting. By J. W. Biaae, Esq., of Lincoln’s Inn, Barrister- 
at-Law. 1888. Price 3s. net, post free. 


The plan of this Work is to show what is, and what has been, the law of 
England and Ireland as to the circumstances under which public meetings may 
he held. An analysis of the Riot Act is given, and some provisions of the 
Indian Penal Code relating to riot and unlawful assembly will be found in an 
Appendix. 


Bodkin’s Law relating to Riots and Unlawful Assemblies, 


Together with a view of the Duties, Powers, and Liabilities of Magistrates, 
Constables, the Military, and Private Citizens in the suppression thereof. The 
Treason Felony Act, 1848, the Conspiracy and Protection of Property Act, 1876, 
and the Riot (Damages) Act, 1866, with the Regulations thereunder. Txrmp 
Epition. By A. H. Bopxty, Esq., of the Inner Temple, Barrister-at-Law, 
Joint Editor of the Srxra Eprmon of “The Summary Jurisdiction Acts. 
1890. Demy 12mo. Price 5s. ; for Cash, with order, post free, 4s, 3d. 
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Bowen and Warley’s Building Societies Acts. 

The Building Societies Act, 1894, with Notes thereon and an Introduction ; 
also the Building Societies Acts, 1874, 1875, 1877,1884. By Ivor Bown, Esq., 
Barrister-at-Law, of Gray’s Inn and the South Wales Circuit, and Witiiam J. 
WARLEY, Esq., Assistant Official Receiver of the High Court under the Companies 
(Winding-Up) Act, 1890. 1894. Post 8vo. Price 4s.; for Cash, with order, 
post free, 3s. 6d. 

“The authors have produced a work of sufficient lucidity and thoroughness to 
make it useful to all persons interested in these societies.”"—Law Times. 


Bower's Directors Liability Act, 1890. 
The Directors Liability Act, 1890, and other Statutory Provisions relating to 
Prospectuses of Public Companies, including the Common Law. With Notes 
and Copious Index. By Grorar Spencer Bower, Esq., B.A., of the Inner 
Temple, Barrister-at-Law. 1890. Post 8vo. Price 9s.; for Cash, with order, 
post free, 7s. 8d. 
“ A very convenient and accurate summary of the law, and is the result of much 
painstaking investigation,”—Solicitors’ Journal. 


Browne and Allan’s Law of Compensation. 


Being a Collection of the Public General Acts ee to Compulsory Purchase 
of, and interference with, Land, with Notes of all the Cases thereon, and an 
Appendix of Reports, Forms, and of the Statutory Provisions specially applicable 
to fdas By J. H. Batrour Browne, Esq., Q.C., and Cuaries HE. ALLAN, 
Esq., M.A., LL.B., Barrister-at-Law. 1896. Price 27s. 6d.; for Cash, with 
order, post free, 22s, 9d. 


Brown’s Copyhold Enfranchisements. 

The Law and Practice on Enfranchisements and Commutations, as well by the 
Common Law as under the Copyhold Act, 1894, and other Acts ; with Practical 
Directions ; together with the Copyhold Act, 1894, fully Annotated ; and an 
Appendix of Forms, Precedents, and Statutes. Szconp Epition. By ARCHIBALD 
Brown, Esq., of the Middle Temple, Barrister-at-Law, Editor of “Scriven on 
Copyholds,” “ Bainbridge on Mines,” &. 1895. 8vo. Price 16s. ; for Cash, with 
order, post free, 13s. 6d. 


“The author has made plain the whole effect and working of the Act. Some 
very useful forms and precedents, together with the text of the new Act, have been 
added as an appendix. The volume will undoubtedly prove useful to land agents and 
valuers who have to deal with copyhold property.”"— states Gazette. 


Bund’s Agricultural Holdings Acts. 
The Law of Compensation for Unexhausted Agricultural Improvements, as 
amended by the Agricultural Holdings (England and Scotland) Acts, 1883 ; 
with the Statutes and Forms. Srconp Epirion. By WILLIs Bunn, Esq., M.A., 
LL.B., of Lincoln’s Inn, Barrister-at-Law. 1883. Post 8vo. Price 12s.; for 
Cash, with order, post free, 10s. 


Bund’s Law of Salmon Fisheries, corrected to 1876. 
The Law relating to Salmon Fisheries of England and Wales, as amended by 
the Salmon Fishery Act, 1873, incorporating the Bye-laws, Statutes and Cases to 
November, 1876. By J. W. Witx1s Bunn, Esq., M.A., LL.B., of Lincoln’s Inn, 
Barrister-at-Law, Vice-Chairman of Severn Fishery Board. Post 8vo. Price 16s; 
for Cash, with order, post free, 13s. 6d. 
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Butterworth’s Railway Commissioners’ Practice. 
The Practice of the Railway and Canal Commission: being the Railway and 
Canal Traffic Acts, 1854—1888, and the Rules of Procedure, with Notes and 
Index, and a Compendium of the Practice. Sgconp Eprrion. By A. Kayu 
Burrerwortu, Esq., LL.B. 1889. Medium 8vo. Price 5s. limp; for Cash, 
with order, post free, 4s. 6d. 


Butterworth on Railway Rates and Traffic. 
A Treatise on the Law relating to Rates and Traffic on Railways and Canals, 
and the Practice of the Railway and Canal Commission. Szconp Eprtion. By 
A. Kaye Burrerwortu, Esq., LL.B., of the North Eastern Railway, Solicitor, 
assisted by C. E. Extis, Esq., B.A., of the Inner Temple, Barrister-at-Law. 
1889. Medium 8vo. Price 18s. 6d.; for Cash, with order, post free, 15s. 6d. 


Chadwick’s Probate Court Manual. 


Examples of Administration Bonds for the Court of Probate ; also Directions for 
preparing the Oaths, arranged for practical utility; also various Forms of 
Affirmation and a Supplemental Notice bringing the work down to 1876. By 
SAMUEL CHADWICK, 0 bee Majesty’s Court of Probate. Royal 8vo. Price 12s. 
Cloth ; for Cash, with order, post free, 10s. 6d. 


Clark’s House of Lords Cases, 1847—1866. 
Being Reports of all Cases during the years 18471866. By CHarLEs CLARK, 
Esq., of the Middle Temple, Barrister-at-Law. 11 Vols. (See page 35.) 
*,* Prices on application. 


Clark’s Digested Index 
To all the Reports in the House of Lords from the commencement of the Series 
by Dow in 1814 to the end of the above 11 Volumes. By CHarizs Cuark, 
Esq., of the Middle Temple, Barrister-at-Law. 1868. Royal 8vo. Price 31s. 6d. ; 
for Cash, with order, post free, 26s. 3d. 


Clerke and Brett’s Conveyancing Acts. 
The Conveyancing Acts, the Vendor and Purchaser Act, the Solicitors’ Remu- 
neration Act, aad the General Order made thereunder; with Notes and an 
Introduction. Tairp Epition. By Ausrey St. Joan Crimrke, B.A,, and 
Tromas Brett, LL.B., B.A., both of the Middle Temple, Esqs., Barristers-at- 
Law. 1889. Price 12s. 6d.; for Cash, with order, post free, 10s. 6d. 


Clifford’s Private Bill Legislation. 
A History of Private Bill Legislation. By FREDERICK CLIFFORD, Esq., of the 
Middle Temple, Barrister-at-Law. 1886 to 1887. In2 Vols. Demy 8vo. Price 
55s. ; for Cash, with order, post free, 45s. 


*,* May be had separately, Vol. I., price 20s. ; Vol. I1., 35s, Cloth. 


Vol. I. contains a sketch of the legislation by which, especially during the 
close of the last and opening years of the present century, Parliament promoted 
and regulated Inclosures. Early local and personal legislation on a variety 
of subjects is illustrated by precedents. 

Vol. I. Among other subjects treated in this volume are the standing Orders 
of Parliament relating to Private Bills, the fees charged upon these Bills by both 
Houses, the growth of the Provisional Order system, and charges introduced by 
Consolidation Acts, the methods of Private Bill Legislation in both Houses, 
Procedure in Committees, and the Court of locus stand. 

In the footnotes of both vols. will be found references to a multitude of 
authorities which have been consulted. (Full prospectus on application.) 
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Binding executed in the best Style. 
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Clifford and Stephens’s Practice of Referees Court. 


The Practice of the Court of Referees on Private Bills in Parliament, with 
Reports of Cases as to the locus standi of Petitioners during the Sessions 1867 10 
1872. By Freperick CuirrorD and PempBroky S. SrePHENS, Esgqs., Barristers- 
at-Law. Two Vols. Royal 8vo. Price 70s. net. 


In continuation of the above (prices net). 


CASES DECIDED DURING THE SESSIONS 1873 ro 1884. 
Ya FREDERICK CLIFFORD and A. G. Rickarps, Exqs. Barristers-at-Law. 
ol. I., Part 1 (1873, 4 & 5), price 31s. 6d.; Part : (1876), 15s. Od. 


IL, » 1 (1877), » 12s. 6d. , » 2 (1878), 12s. 6d, 
» 3 (1879), 12s. 6d.;  ,, 4 (1880), 15s. Od. 
» ill, ,, 1 (1881), » 158.0d.;  ,, 2 (1882), 15s. Od. 


» 3 (1883), » ds0d.; 4, 4 (1884), 15s. Od. 


In continuation of the above (prices net). 

CASES DECIDED DURING THE SESSIONS 1885 ro 1889. 
By A. G. Rickarps and M. J. Micuart, Esys., Barristers-at-Law. 
Voll, Part 1 (1885), price 12s. 6d.; Part 2 (1886), 9s. Od. 

» 3 (1887-88), ,, 15 Od.; » 4 (1889), 10s. 6d. 


In continuation of the above (prices net). 
CASES DECIDED DURING THE SESSIONS 1890 ro 1894. 


Ry A. G. Rickarps and R. C. Saunvers, Esqs., Barristers-at-Law. 
Vol. I., Part 1 (1890-91), price 18s. Od. ; Part 2 (1892), 10s. ee, 
» 3(1893), ,, 1083 6d.; ,, 4 (1894), 10s. 0d 


In continuation of the above (prices net). 
CASES DECIDED DURING THE SESSION 1895. 
By R. C. Saunpers aud Evans Austin, Esys., Barristers-at-Law. 
Vol. I., Part 1 (1895). Price 10s. 6d. 


CONSOLIDATED INDEX OF CASES. 


Decided by the Court of Referees, and contained in the locus standi Reports 1867 
to 1889. Compiled by Reainatp C. Saunpens, Esq., Barrister-at-Law, of the 
Middle Temple, Joint Editor of the “Locus Standi Reports.” 1891. Price 
31s. 6d. ; for Cash, with order, post free, 26s. 


“The gratitade of all practitioners in the Court of Referees is ie ie aeed due He 
Mr. Saunders for the production of the book which is now before us, ; 
Law Journal, 


“ This is a work upon which it is evident that great labour and much time have been 
expended. It cannot fail to be of great assistance to all who practise before the Court 
of Referees, to whose decisions, contained in the Locus Standi Reports, the present 
volume constitutes a reliable index... . . We cordially recommend Mr, Saunders’ 
compilation to all who practise before the Conrt of Referees.”—Solicitors’ Journal, 


Commercial Cases (Reports of). 


In the Commercial Court. Part I. March— August, 1895. By T. Marsews, 
Esq., Barrister-at-Law. Price, post free, 5s, 3d. Subsequent _ 2s. 6d. each, 
post free. About six parts will be published throughout the year. Annual 
subscription (payable in advance), post free, 15s. No. 1 is not included in the 
subscription. Prices net. 

*,* These reports of cases, heard in what is commonly described as the Com- 
mercial Court, have been prepared not only for the information of the legal pro- 
fession but also for that of the mercantile community, 


Coote’s Probate. (See Tristram & Coors.) 
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Craven’s High Bailiffs. 


A Handbook for High Bailiffs and Bailiffs of County Courts. By Joszpa 
Craven, Esq., of the Middle Temple, and of the North-Eastern Circuit, 
Barrister-at-Law. 1887. Demy 12mo. Price 3a, 6d. net, Cloth limp ; post free. 





Craven's Medical Practitioners. 


The Law relating to Medical Practitioners in England, as well in private 
practice as in public offices. By Josrrn Craven, Esq., of the Middle Temple 
and of the North-Eastern Circuit, Barrister-at-Law, Author of “The High 
Bailiff’ Handbook”; assisted by THopore Coprrock, Esq., M.A, LLB. 
Cantab., of the Inner Temple, and of the Northern Circuit, Barrister-at-Law. 
1890. Crown 8vo. Price 7s. 6d. ; for Cash with order, post free, 63. 5d. 

* After a careful perusal of this work, we unhesitating aflirm it to be the best on the 
subject.” —Justice of the Peace. 

“The work may be commended as a useful summary of the law upon an important 
subject.”"—Law Journal, 

“The book now before us is one which we do not hesitate to say ought to be in the 
hands of every medical practitioner . . . . an exposition in plain English, which 
is more than can be said of all the legal works which have been brought to our 
notice.” —Health. 


Crump’s Principles of Marine Insurance. 


The Principles of the Law relating to Marine Insurance and General Average in 
England and America, with occasional references to French and German Law. 
By F. Octavius Crump, Esy., of the Middle Temple, Barrister-at-Law. 1875. 
Price 21s. ; for Cash, with order, post free, 17s. 6d. 


Cutler and Griffin’s Indian Criminal Law. 


An Analysis of the Indian Penal Code (including the Indian Penal Code 
Amendment Act, 1870), with Notes. By Joun Curuer, Esq., B.A., of Lincoln's 
Inn, and Epwonp Fuuier Grirrin, Esq., B.A., of Lincoln’s Inn, Barristers- 
at-Law. 1871. Price 6s. ; for Cash, with order, post free, 5s. 3d. 


Cutler’s Law of Naturalization. 


The Law of Naturalization; as Amended by the Acts of 1870, with an 
Appendix of Forms. By Joann Cutter, Esq., B.A., of Lincoln’s Inn, Barrister- 
at-Law, Editor of “Powell’s Law of Evidence,” &. 1871. Demy 12mo. 
Price 33. 6d. net, post free. 


Daly’s Club Law. 


Club Law and the Law of Unregistered Friendly Societies : a Handbook of the 
Rights and Liabilities of Officers and Members of Clubs, and other Unregistered 
Societies, inter se, and as regards Strangers ; Procedure in Actions by or against ; 
Gambling ; Drinking ; Leading Cases, &c. Sxconp Eprrion. By Dominick 
Daty, Esq., of the Taner Temple and Midland Circuit, Barrister-at-Law. 1889. 
Foolscap 8vo. Price 3s. 6d. net, post free. 


Denison and Scott’s House of Lords Practice. 


Appeals to the House of Lords: Procedure and Practice relative to English, 
Scotch, and Irish Appeals; with the Appellate Jurisdiction Act, 1876 ; the 
Standing Orders of the House ; Directions to Agents; Forms and Tables of 
Costs. ‘edited, with Notes, References, and a Full Index, forming a complete 
Book of Practice under the New Appellate System, by CHartes Marsa 
Dentson and CuarLes Henverson Scort, Esqs., of the Middle Temple, Bar- 
risters-at-Law. 1879. Price 16s.; for Cash, with order, post free, 13s. 6d. 


——— 
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De Colyar’s Law of Guarantees. 


A Treatise on the Law of Guarantees and of Principal and Surety. Szconp 
Epition. By Henry A. pz Coryar, Esq., of the Middle Temple, Barrister-at- 
Law. 1885. Price 16s.; for Cash, with order, post free, 13s. 6d. 
“Tt is not only as a portion of our Mercantile Law that the subject of 
Guarantees claim attention from English lawyers, for Guarantees are frequently 
iven for the fidelity of persons holding public offices or places of trust ; 
vernment servants and those in the employment of public corporations being 
in particular very often called on to furnish such Guarantees, . . . Ita 
importance in this double character, both of a branch of Mercantile Law, and 
also in connection with the holders of offices and places of trust, makes the 
subject of Guarantees one of great and daily practical interest. This alone 
would lead to the expectation that it would frequently furnish the subject for 
litigation. . . . Consequently the number of reported cases upon the 
subject is very great. . . . For the work asa whole, the Author can only 
say that he has endeavoured to collect all the authorities on the subject treated 
of in the present Volume, and has spared neither time nor trouble.”—Eztract 
Srom Preface. 


Diary, The Lawyer’s Companion, and Law Directory. 
For the use of the Legal Profession, Justices, Public Companies, Merchants, 
Estate Agents, Auctioneers, &c., &c. Published annually. The work is Demy 
8vo. size, strongly bound in cloth, and published at the following prices :— 


5. d. 
1. Two days on a page, plain a eee . 5 0 
2. ‘3 5 interleaved for Attendances one ame |) 
3. . mn ruled, with or without money columns 5 6 
4, ‘ ‘i interleaved for Attendances 8 0 
5. One day on a page, plain a oe . 7 6 
6. Pa - interleaved for Attendances . 9 8B 
7. 3 5 ruled, with or without money columns 8 6 
8. ie as interleaved for Attendances .. 10 6 
9. Three days ona page, ruled blue lines, without money columns 3 6 


Orders for the 1897 Diary now received. A discount of 20 per cent. 
is allowed off the above prices for cash, postage extra. 

The Lawyer’s Companion contains a Digest of Recent Cases on Costs ; an outline 
of the Judicature Act; Alphabetical Index to the Practical Statutes; “Cases 
affecting Attorneys and Solicitors,” brought down to the period of publication ; 
a Copious Table of Stamp Duties; Legal Time and other Tables, a London and 
Provincial Law Directory, and a variety of matters of practical utility. The 
Diary is printed on paper of superior quality, and contains memoranda of Legal 
Business throughout the year. 


“ The Lawyer’s Companion and Diary is a book that ought to be in the possession 
of every Lawyer, and of every man of business.” 

“The Lawyer's Companion is, indeed, what it is called, for it combines everything 
required for reference in the lawyer's office." —Law Times. 


Dill’s Parish Councillors’ Manual. 


Being an Explanation of the Powers and Duties of Parish Councils. By 
T. R. CotquHoun Dit, of the Inner Temple, Barrister-at-Law, Author of 
“The Parish Councils Election Manual.” 1896. Just Published, Price 65s. ; 
for Cash, post free, 4s. 3d. 


N.B.—This Work has been written with the object of placing in the hands of 
Parish Councillors a complete guide in the exercise and performance of their powers 
and duties. More precise information can now be given than could have been the case 
had this book been published at an earlier date. 
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Dodd’s Parochial Charities. 


The Law of Parochial Charities, showing the effect of the Local Government 
Act, 1894, on Charities, &., with a Chapter on the Schemes of the Charity 
Commissioners. By J. THEODORE Dopp, Esq., M.A.,of Lincoln’s Inn, Barrister-at- 
Law, Editor of “Shaw’s Parish Law,” and Author of the “ Parish Councils Act 
Explained.” 1894, Crown 8vo. Price 2s, 6d. net, post free. 


Dowell’s House-Tax Laws. 


The Acts relating to the Tax on Inhabited Dwelling-Houses. With References 
to the Decisions on the Subject. By Srepaen DowE tt, Esq., M.A., of Lincoln’s 
Inn, Assistant Solicitor of Inland Revenue. 1893. Demy 8vo. Price 5s. ; for 
Cash, with order, post free, 4s, 3d. 


“A complete and useful code of tax law.”—Law Journal. 


Dowell’s Income-Tax Laws. 


At present in force in the United Kingdom, with Practical Notes, Appendices 
and a Copious Index. Jourru Eprrion. By StepHen Dowex, Esq., ALA, of 
Lincoln’s Inn, Assistant Solicitor of Inland Revenue. Demy 8vo. 1895. Price 
12s. 6d.; for Cash, with order, post free, 10s. 6d. ; 


“Compiled with the same care and accuracy . . . . the whole of this subject 
in one volume, easily accessible and reliable.”— Justice of the Peace. 


“Systematic . . . . complete. The reputation of the work must now be 
considered consolidated as well as confirmed.”—Law Times, 


“The standard book of legal reference in regard to the Income Tax . , 


precise . . . . Iucid."—Shefficld Daily Telegraph. 
“One could hardly have a higher authority on the Income Tax than Mr. Dowell.” 
Glasgow Ierald. 


“ A boon to those who have to advise on Income Tax law.”—TZhe Accountant. 
“A standard authority.”"—Manchester Courier, 


Drewry’s Forms of Claims and Defences in Chancery. 


Forms of Claims and Defences in the Courts of the Chancery Division of the 
High Court of Justice. With Notes containing an Outline of the Law relating 
to each of the subjects treated, and an Appendix of Forms of Endorsement ou 
the Writ of Summons. By C. Srewarr Drewry, Esq., of the Inner Temple, 
Barrister-at-law, Author of a Treatise on Injunctions and of ss Nid of Cases in 
Equity, temp. Kindersley, V.-C., and other works. 1876. Post 8vo. Price 
9s, Cloth, for Cash, with order, post free, 7s. 9d. 


Edwards and Hamilton’s Law of Husband and Wife. 


The Law of Husband and Wife : with separate Chapters upon Marriage Settle- 
ments, and the Married Women’s Property Act, 1882. By Jonn Wittam 
Epwarps and WILLIAM FreperickK Hamiuron, LL.D., Esqs., of the Middle 
Temple, Barristers-at-Law. 1883. Price 16s. ; for Cash, with order, post free, 
13s. 6d. 


Egan’s Bills of Sale. 


A Practical Treatise on the Law of ; comprising the Bills of Sale Act, 1878 and 
1882. Fourts Eprtion. By SuapEe Burtier, Esq., M.A., Middle Temple, Bar- 
rister-at-Law. 1882. Price 5s.; for Cash, post free, 4s, 2d. 
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Fawcett’s Law of Landlord and Tenant. 


A Compendium of the Law of Landlord and Tenant. By Wiiu1am MircHELL 
Fawcett, Esq., of Lincoln’s Inn, Barrister-at-Law. Demy 8vo. 1871. Price 
14s, ; for Cash, with order, post free, 11s. 9d. 


“It never wanders from the point, and being intended not for students of the law, 
but for lessors and lessees, and their immediate advisers, wisely avoids historical dis- 
quisitions, and uses language as untechnical as the subject admits,"—Law Journal. 


-Fisher’s Law of Mortgage. 


The Law of Mortgage and other Sccurities eae Property. Fourta Enirion. 
By WiuitamM RicwarpD FIsHEr, ot of Lincoln’s Inn, Barrister-at-Law. Royal 
8vo. 1884. Price 52s. 6d. ; for Cash, with order, post free, 43s. 


“This work has built up for itself, in the experienced opinion of the profession, a 
very high reputation for carefulness, accuracy, and Incidity. This reputation is 
fully maintained in the present edition.”"—Law Journal. 

“ Wis work has long been known as the standard work on the law of mortgages.”— 
Law Magazine, 


Flood on Making Wills. 
The Pitfalls of Testators. A few Hints about the Making of Wills. By Jonw 
C. H. Fioop, Esy., of the Middle Temple, Barrister-at-Law. 1884. Post 8vo. 
Price 5s. ; for Cash, with order, post free, 4s. 3d. 


Folkard on Slander and Libel. 


The Law of Slander and Libel (founded upon the Treatise of the late THomas 
STaRKIE, Esq., Q.C.), including the Procedure, Pleading, and Evidence, Civil 
and Criminal, with Forms and Precedents ; also Contempts of Court, Criminal 
Information, &c., and an ease of Statutes. Firru Epirion. By Henry 
CoLEMAN FoLKarpD, Esq., of Lincoln’s Inn and the Western Circuit, Barrister- 
at-Law, Recorder of Bath. Royal 8vo. 1891. Price 55s.; for Cash, with 
order, post frec, 45s. 


“ A work of the highest authority . . . . has been the leading text-book on the 
law of libel for the last seventy years.”—DPer the late Lord Chief Justice. 


Ford’s Solicitors as Advocates. 
Practical Suggestions in connection with Proceedings before Stipendiary 
Magistrates and Justices of the Peace, Actions in County Courts, Coroners, 
Inquests, Courts-Martial, &c., with Observations on the Law and_ Practice in 
the above Courts. By Dovatas Morey Forp, Exsq., Solicitor of the Supreme 
Court of Judicature, Agent for the Solicitor to the Treasury (War Department). 
1881. Demy 12mo. Price 3s. 6d. net, post free. 


Fulton’s Manual of Constitutional History. 
A Manual of Constitutional History, founded upon the Works of Hallam, 
Creasy, May and Broom, comprising all the fundamental Principles and the 
leading cases in Constitutional Law. By Forrest Fuuron, Esq., LLB, B.A, 
University of London, and of the Middle Temple, Barrister-at-Law. 1875. 
Post 8vo. Price 7s. 6d. ; for Cash, with order, post free, 6s, 6d. 


Gaius’s Roman Law, by Tomkins and Lemon. (See Nasmith’s, p. 19.) 
The Commentarics of Gaius on the Roman Law, with an English Translation 
and Annotations. By Freprrick J. TomKins, Esq., M.A., D.C.L., and WILu1aM 
GrorvE Lemon, Esq., LL.B., Barristers-at-Law, of Lincoln’s Inn. Demy 
8vo. 1869. Price 27s., Cloth extra ; for Cash, with order, post free, 22s, 6d. 
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Gibbs and Down’s School Board Election Manual, 
sompiled expressly for the Use of Returning Officers, Officers Presiding at 
Elections, and Clerks and Members of School Boards. ‘THirp EDITION, revised 
and enlarged, with a Digest of Cases, by Henry James Gisps, Esq., and 
THomas C. Down, Esq., of the Middle Temple, Barrister-at-Law. 1891. 
Price 5s.; for Cash, with order, post free, 4s. 3d. 


“It contains the only complete digest of cases published.” — 7he Devon and 
Exeter Daily Gazette. 


Gill and Douglas’s Summary Jurisdiction Acts, 1848 to 1884. 
Regulating the Duties of Justices of the Peace, with respect to Summary 
Convictions and Orders, the Indictable Offences Acts, 1848 and 1868, and the 
Prosecution of Offences Acts, 1879 and 1884, with Appendix, Copious Notes, 
Index, and Tables of Statutes and Cases. Suventa Epirion. By ARTHUR 
Epmunpb GILL, Esy., M.A., of Gray’s Inn and the Middle Temple, Barrister-at- 
Law, and Ceci, Georcr Doveras, Esy., Clerk to the Lord Mayor, Mansion 
House Justice Room, London. 1894. Price 15s.; for Cash, with order, post 
free, 12s. 6d. 


Glyn and Jackson’s Mayor’s Court Practice. 
The Jurisdiction and Practice of the Mayor’s Court, together with Appendices 
of Forms, Rules, and of the Statutes specially relating to the Court. Szconp 
Epition. By L. E. Gury, Esq, Barrister-at-Law ; and F. 8. Jackson, Esq., 
Barrister-at-Law (Registrar), 1896. Price 17s. ; for Cash, 133. 7d., postage 6d. 
extra. 
*,* The whole of the work has been carefully revised, especial attention being 
directed to the New Rules of 1890 and 1892, and the Statutes extended to the 
Court since the publication of the first Edition, Fresh Precedents of Bills of 
Costs have been added in accordance with the scale of costs recently applicd to 
the Court ; a table of Cases has also been added, as well as a most complete 
midex. 
Reviews on lust Edition. 

“No two persons probably have a better practical knowledge of the jurisdiction and 
practice of the Mayor’s Court than Mr. Glyn and Mr, Jackson.”—~ZLaw Times, 

“ An accessory and rade mecum to every solicitor aud barrister who desires to have 
any experience or practice in this Court of ancient jurisdiction and of modern and 
increasing usefulness.” —City Press. 


Grant’s Bankers and Banking Companies. 
The Law Relating to Bankers anid Banking Companies, with an Appendix con- 
taining the most important Statutes in force relatmg thereto. Firra Epirion. 
By Crauve C. M. PLoMpTRE and Josisu K. Mackay, both of the Middle 
Temple, Barristers-at-Law. Demy 8vo. (Ln the Press.) 


Gurney’s Shorthand. 
A Text Book of the Gurney System of Shorthand. EiaHrgenta Eprrion. 
Edited by W. B. Gurney & Sons, Shorthand Writers to the Houses of Parlia- 
ment. Post 8vo. Price 3s. net ; postage dd. extra. 


Hammick’s Registration of Births. | 
Acts relating to the Registration of Births, Deaths, and Marriages, and the 
Duties of Registration Otticers, with Introductions, Notes, Forms, and Index. 
By James T. HaMMIckK, Esy., Secretary of the Registrar-General’s Office, 
Somerset House. 1875. Price 63. ; for Cash, with order, post free, 5s. 2d. 
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Hammick’s Marriage Laws of England. 


A Practical Treatise on the Legal Incidents connected with the Constitution of 
the Matrimonial Contract, with an Appendix of Statutes, Summary of Colonial 
Marriage Laws, and other information. Srconp Epition, revised and enlarged. 
By James T. Hammick, Esq., of Lincoln’s Inn, Barrister-at-Law, late Secretary 
of the Registrar-General’s Department, Somerset House, &. 1887. Demy 8vo. 
Price 123.; reduced 7s. 6d. net. Postage 6d. 


“This is a most useful work. It is the only one dealing in convenient compass 
with the English Law relating to Marriage. We can cordially recommend 
Mr. Hammick’s work to the notice of our readers as the best handbook on the subject 
with which it deals.” —Justice of the Peace. 

“The work is very comprehensive and admirably arranged.”—Zhe Nonconformist 
and Independent. 

‘‘ Laymen or lawyers will find Mr. Hammick’s volume one of practical utility.” — 
Law Quarterly Review. 


Heales’ History and Law of Church Seats or Pews. 


By ALFRED Heaues, Esq., F.S.A., Proctor in Doctors’ Commons, 2 Vols. 
Demy 8vo. Price 16s.; for Cash, with order, post free, 13s. 6d. 

“The object of the work is of a twofold nature. Book 1 is an investigation of 
the early history of the subject from its origin, until it acquired the form in which 
it is now clothed. Book 2 is intended to show what points have been decided 
hitherto, including all Cases to the present date; and also the effect of the 
provisions of the Church Building Acts.”—Eztract from Preface. 


Hertslet’s Commercial Treaties. 


Hertslet’s Treaties of Commerce, Navigation, Slave Trade, Post Office 
Communications, Copyright, &c., at present subsisting between Great Britain 
and Foreign Powers. Compiled from Authentic Documents by Sir Epwarp 
Herts et, K.C.B., Librarian and Keeper of the Papers of the Foreign Office. 
19 Vols. Demy 8vo. Price £28 12s., Boards. 


Vol. I., price 12s. ; Vol. IL, 12s, ; Vol. TIL, 18s.; Vol. IV., 18s.; 
Vol. V., price 20s.; Vol. VL, 25s.; Vol. VIL, 30s.; Vol. VIII, 30s.; 
Vol. IX., price 30s.; Vol. X., 308.; Vol. XI, 30s.; Vol. XIL., 40s.; 
Vol. XII, price 428; Vol. XIV., 42s.; Vol. XV., 42s.; Vol. XVI, 25s.; 


Vol. XVIL, price 42s; Vol. XVIII, 42s. Vol. XIX. 1896. 42s., Cloth. 
Any of the above Vols. may be had separately to complete sets. Vol. XVI. contains 
an Index of Subjects to the first Fifteen Volumes. 


Hertslet’s Treaties on Trade and Tariffs. 


Treaties and Tariffs regulating the Trade between Great Britain and Foreign 
Nations, and Extracts of the Treaties between Foreign Powers, containing “ Most 
Favoured Nation” Clauses applicable to Great Britain in force on the lst 
January, 1875. By Sir Epwarp Hertsiet, K.C.B., Librarian and Keeper of 
the Papers of the Foreign Office. Royal 8vo. 


Part I.—Austria, price 7s. 6d., Cloth. Part V.—Spain, 21s., Cloth. 
y iL—Turkey, 15s., Cloth. » VI.—Japan, 15s., Cloth. 
55 iIL—Italy, 15s., Cloth. » V1I.—Persia, 10s. 

» 1V.—China, 10s., Cloth. 


Holland on the Form of the Law. 
Essays upon the Form of the Law. By Tuomés Ersxine Hounann, Esq., 
M.A., Fellow of Exeter College, and Chichele Professor of International Law in 
the University of Oxford, and of Lincoln’s Inn, Barrister-at-Law. 1870. 8vo. 
Price 7s. 6d. cloth ; for Cash, with order, post free, 6s, 5d. 
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Hunt’s Boundaries and Fences. 

The Law of Boundaries and Fences in relation to the Sea-shore and Sea-bed ; 
Public and Private Rivers and Lakes ; Mines and Private Properties generally ; 
Railways, Highways, and other Ways and Roads, Canals and Waterworks ; 
Parishes and Counties ; Inclosures, &c., together with the Rules of Evidence 
and the Remedies applicable thereto, and including the Law of Party-Walls and 
Party-Structures, both generally and within the Metropolis. By ARTHUR JosEPH 
Hunt, Esq., of the Inner Temple, Barrister-at-Law. Tuirp Epition. By 
ARCHIBALD Brown, Esq., of the Middle Temple, Barrister-at-Law. 1884. Post 
8vo., 14s, ; for Cash, with order, post free, 11s. 9d. 


Ingram’s Law of Compensation. 
Payable by Railway and other Public Companies ; with an Appendix of Forms 
and Statutes, By THomas Dunpar IncRAM, Esq., of Lincoln’s Inn, Barrister- 
at-Law. SEconp Epition. By J. J. Exmus, Esq., of the Inner Temple, 
en 1869. Post 8vo. Price 12s.; for Cash, with order, post 
ree, 10s. 


Justice of the Peace (The). 
Edited by A. Macmorran, Esq., Q.C., S. G. Lusaineton, Esq., and W. W. 
Macxkenziz, Esq., Barristers-at-Law. Published every Saturday. Price 5d., 
ost free, 53d. Subscription (Prepaid), 24s. 6d. per annum, including Index. 
orwarded Free to all parts within the Postal Union. (Specimen copy gratis 
on application.) (Magisterial Cases. See p. 31.) 


Justice of the Peace (The), Digest of Cases. 
Being an Analysis of the Cases reported, grouped under carefully-selected 
Headings, with an Alphabetical Index. Vol. III., being the Cases reported 
during the Years 1888 to 1892 inclusive. Compiled by M.S. J. Macmorray, 
Esq., Barrister-at-Law, of the Middle Temple. Demy 4to. Price 7s. 6d. ; for 
Cash, with order, post free, 6s. 5d. 


els Conveyancing Draftsman. | 

he Draftsman: containing a Collection of Concise Precedents and Forms in 
Conveyancing ; with Introductory Observations and Practical Notes. Srconp 
Epition. By James Henry Kuxty, Esy. 1881. Post 8vo. Price 12s. 6d. ; 
for Cash, with order, post free, 103. 6d. 


Kennedy and Sandars’ Coal Mines Regulation Act, 1887. 

A Guide to the Coal Mines Regulation Act, 1887, consisting of the Text of the Act, 
Explanatory Notes, the Official Abstract, Forms and Index, including the Truck 
Act, 1887, to be now enforced by the Inspectors of Mines, within their Districts. 
By G. G. Kewnepy, Esq., Metropolitan Police Magistrate, and J. 8. Sanpars, 
Esq., of the Home Office, Barristers-at-Law, Authors of “The Law of Land 
Drainage,” &c. 1888. Demy 12mo. Price 3s. 6d., post free. For the use of 
Agents, Mining Engineers, Managers, Under-Managers, and all persons interested 
in the legal and practical administration of the Act. 


“A reliable guide to the changes which have been made by the legislature in the 
regulations governing the working of coal mines.”—TZron, ; ; 

“It is excellently arranged, of handy size, and moderate in price.”— Glasgow 
Herald, 


Lawson on Patents, &c. 
The Law and Practice under the Patents, Designs, and Trade Marks Acts, 1883 
to 1888, with the Practice in Actions for Infringement of Patent, and an 
Appendix of Orders and Formas. By Wiitiam Norton Lawson, Beg, M.A., of 
Lincoln’s Inn, Barrister-at-Law, Recorder of Richmond. 1889, Demy 8vo, 
Price 26s.; for Cash, with order, post free, 21s. 6d. 
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Leach’s Tithe Acts, and the Rules under the Tithe Act, 1891. 


Explanatory Notes and References, and an Introduction containing a short 
Treatise on the Recovery of Tithe Rentcharge. Sixta Eprrion. By G. 
PemBerton Luaca, Esq., Barrister-at-Law, and Assistant Commissioner to the 
Board of Agriculture. 1896. Price 7s. 6d.; for Cash, post free, 6s. 5d. 

Tt will be found a competent guide to the new Tithe Act and its rules, as well as to 
other legislation connected therewith. Titheowners will find the work invaluable,”— 
“ The Record” on the Fifth Edition. 


Lees’ Constable’s Pocket Book. 


A Concise Manual of Police Duty and Criminal Law, with Epitome of Police Act, 
1890. Ninta Eprrion. By T. O. Hastines Lees, Esq., M.A., Barrister-at- 
Law, Chief Constable of the Isle of Wight (late Chief Constable of Northampton- 
shire and of the Roval Irish Constabulary). 1896. Demy 16mo. Price 2s. 6d. 
net ; post free. Special Terms for Quantities. 


Lewis and Barrows’ Prevention of Cruelty to Children Act, 1894. 


With Introduction, Notes, Forms, and Index. By Grratp CHampion LEwIs, 
Esq., M.A., LL.M., of the Inner Temple, Barrister-at-Law ; and Haro.p 
Mourpock Barrows, Esg., Solicitor to one of the Branches of the National 
Society for the Prevention of Cruelty to Children. Crown 8vo. 1894. Price 
53., Cloth ; for Cash, with order, post free, 4s. 3d. 

“A very safe and satisfactory guide. The notes to the Act are lucid and well 
chosen.” —Justice of the Peace. 

“Concise and practical,’—Morning Post. 


Little’s (J. Brooke) Agricultural Holdings (England) Act, 1883. 


This Work contains a Full Summary of the Law relative to Avricultural Holdings 
and the Improvement of Land, and various other Statutes ; Copious Notes upon 
the Avricultural Holdings Act, 1883, with Forms and Index ; also a Summary 
of the Agricultural Customs existing in the various Counties in England and 
Wales ; and practical directions as to Procedure and Valuation under the Act. 
The work has been edited with a view not only to serve as a Legal Text- 
Book, but also a Book of Reference for Valuers in the references prescribed 
by the Act. By James Brooker Litre, Esq., of the Inner Temple, Barrister- 
at-Law. 1883. Crown 8vo. Price 12s. ; for Cash, post free, 10s. 2d. 

“ The Agricultural Holdings (Kngland) Act, 1883.—By far the most complete text- 
book on this Act that has yet been published. It is a book that no landlord, tenant, 
agent, or valuer can afford to be without.’—Wreme Times. 


Little’s (J. Brooke) Law of Allotments. 


For the Poor and for the Labouring Population : including the Allotments Acts, 
1887 and 1890; the Allotments and Cottage Gardens Compensation for Crops 
Act, 1887 ; the operative parts of the Local Government Act, 1894, &. With 
Tables of Cases and Statutes, and Copious Index. Sxrconp Epition. By Jamzs 
Brooke Lirtin, Esq., B.A., of the Inner Temple, Barrister-at-Law. 1895. 
Crown 8vo. Price 10s, 6d.; for Cash, with order, post free, 9s. 


Little’s (J. Brooke) Law of Burial, 

Including all the Burial Acts as modified or affected by the Local Government 
(England and Wales) Act, 1894, all the Church Building, New Parish, and Poor 
Law Acts, relating to the subject, and the Official Regulations of the Home 
Office and Local Government Buard, with Notes, Cases, and Index. SEconp 
Epition. By James Brooke Lirtis, Esq., B.A:, Ch. Ch. Oxon., Barrister-at- 
Law, Inner Temple ; Editor of “The Agricultural Holdings Act, 1883,” “The 
Law of Allotments,” &c. 1894. Post 8vo. Price 17s. 6d.; for Cash, with order, 
post free, 14s. 6d. 
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Local Government Orders. 


The Local Government Orders relating to Urban, Rural, and Port Sanitary 
Authorities, and Joint Hospital Boards. With Official Documents relating 
thereto, Explanatory Notes, Table of Statutes, and Index. By R. CunninaHaM 
GuEN, Esq., of the Middle Temple, Barrister-at-Law. 1884. Demy 8vo. 
Price 24s.; for Cash, with order, post free, 19s. 10d. 


Lumley’s Parochial Assessments. 


Law of Parochial Assessments explained in a Practical Commentary on the 
Statute 6 & 7 Will 4, c. 96, with an Appendix containing the Union Assessment 
Committee Act, 1862, the Amendment of the Act in 1864, the Valuation 
(Metropolis) Act, 1869, the Poor Rate Assessmnent, and Collection Act, 1869, and 
the Rating Act, 1874. SgeventH Epition. By W. C. Gren, Esq., Barrister-at- 
Law. 1882. Royal 12mo. Price 10s. 6d.; for Cash, with order, post free, 8s. 11d. 


Lumley’s Public Health. 


With very Extensive Additions, including all Statutes relating to Public Health 
to the present time, and Notes containing all Cases to date of Publication, Index, 
&c. Fourts Eprtion. By ALExanperR Macmorray, Esq., Q.C., M.A., of the 
Middle Temple, Barrister-at-Law, and 8. G. Lusutneton, Esy., M.A., B.C.L., 
of the Inner Temple, Barrister-at-Law. 1896. In2 Vols. Price 67s. 6d.; for 
Cash, with order, carriage paid, 55s, 3d. 


“Invaluable and indispensable to all concerned.” —Lnw Times, May 9, 1896, 

“A volume compiled by experts . . . a herculean labour.” —Solicitors’ 
Journal, May 16, 1896. 

“Without question, the most complete work relating to the subject.”—Lancet. 


“This work has been carried to the highest pitch of excellence.”’—Justice of 
the Peace, 


Lumley’s Union Assessment Acts. 


To which are added the Parochial Assesement Act, 1836, and the principal Acts 
relating to Appeals against Poor Rates, with an Introduction containing a 
Digest of the Practice. Eueventa Epitton. By Water C. Rypr, Exq., M.A,, 
Barrister-at-Law, Editor of “Reports of Rating Appeals. Price 6s. ; for Cash, 
post free, 5s. 3d. 1895, 


Lushington’s County Council and Municipal Elections Manual. 


SrconD Eprtion. By 8. G. Lusuiyeton, Esy., M.A., B.C.L., of the Inner Temple, 
Barrister-at-Law. A concise and practical handbook of the Law and Practice 
relating to the Election of Councillors and Elective Auditors for Municipal 
Boroughs, and County Councillors, with au Appendix of all the Acts of Parliament 
relating thereto, for the use of Returning Officers, Candidates, Agents, and others 
concerned with such Elections (on the plan of “Ward on Parliamentary Elec- 
tions”). Demy 12mo. 1892. Price 7s. 6d. ; for Cash, with order, post free, 68. 4d. 
Where a number of this Book are taken a reduction will be made in the price. 


Lushington’s County Electors Act, 1888. 


With Notes on the changes made in the Law of Parliamentary and Municipal 
Registration, for the purpose of forming a Register of Persons Qualified to Vote 
at ‘leetiona of County and District Councillors, and a Calendar of Operations 
for the Current Year, being a Practical Guide to all concerned in the Registra- 
tion of Parliamentary and Local Government Voters. Srconp Epirion. By 
S, G. Lusuinaton, Esq., M.A., B.C.L., of the Inner Temple, Barrister-at-Law. 
1888. Crown 8vo. Price 3s. 6d. net, post free. 
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Lushington’s Naval Prize Law. 
A Manual of Naval Prize Law. By Goprrey Lusxineron, Esq., of the Inner 
bese Barrister-at-Law. 1866. Price 103. 6d.; for Cash, with order, post 
ree, 9s. 


Lushingtons’ Summary Jurisdiction (Married Women) 
Act, 1895 (58 & 59 Vict. c. 39). With Introduction, Table of Cases, Voluminous 
Notes, showing the scope and effect of the Act, and Index. By S. Q. 
Lusuineton, Esq., M.A., B.C.L., of the Inner Temple, one of the Editors of the 
“Justice of the Peace,” &c., and Guy Lusnineron, of the Middle Temple, 
Barristers-at-Law. 1896. Price 5s, ; for Cash, with order, post free, 4s, 3d. 


*,* The importance of the above Act has, perhaps, scarcely been realised. 
The jurisdiction of justices being considerably extended, it may be expected 
that many cases which have hitherto come before the Divorce Court will in 
future be settled by the justices. 


Macaskie’s Law of Bills of Sale. 
The Law relating to Bills of Sale, with Notes upon Fraudulent Assignments and 
Preferences, and the Doctrine of Reputed Ownership in Bankruptcy; and an 
Appendix of Statutes, Precedents, and Forms. By Sruart Macasxis, Esq., 
of Gray’s Inn, Barrister-at-Law. 1882. Price 8s.; for Cash, post free, 7s. 


Mackenzie and Stewart’s Companies Winding-up Practice. 

The Companies (Winding-up) Act and Rules, 1890, and Part 4 (Winding-up) of 
the Companies Act, 1862, with Forms, Scales of Costs, Fees, and Percentages, 
Directors Liability Act, 1890, Lord Chancellor’s Orders, Board of Trade Orders 
and Forms, and Notes thereon. By M. Murr Macxewzin, Esq., of Lincoln’s 
Inn, Barrister-at-Law, and C. J. Stewart, Esq., of Inner Temple, Barrister-at- 
Law, Official Receiver under the Companies (Winding-up) Act, 1890. Crown 8vo. 
Price 10s. ; for Cash, with order, post free, 8s. 5d. 

‘We feel svre that this Book will be quickly recognised as the standard Work upon 
the subject, and will easily bold its own against any competitors that could be put 
forward against it.”—Justice of the Peace, 


Mackenzie and Lushington’s Registration Manual. 

The Parliamentary and Local Government Registration Manual, being a 
Practical Guide to the Registration of Voters and the Courts of the Revising 
Barristers, with an Appendix of all the Statutes relating thereto from the Reform 
Act, 1832, to the present time, including the County Electors Act, 1888. 
Szconp Epition, By M. Muir Macxenzin, Esq., B.A., of Lincoln’s Inn and 
the South Eastern Circuit, Barrister-at-Law, Fellow of Hertford College, Oxford ; 
and 8. G. Lusnineron, Esq., M.A., B.C.L., of the Inner Temple and the Northern 
Circuit, Barrister-at-Law. (In the Press.) 


Mackenzie’s Elementary Education. 
With the Acts in an Appendix. By Wint1am W. Mackenziz, Eg. M.A., of 
Lincoln’s Inn and the Northern Circuit, Barrister-at-Law. 1892. Crown 8vo. 
Price 10s. ; for Cash, with order, post free, 8s. 5d. 

“ Altogether, we cannot but regard Mr. Mackenzie’s bold experiment in the plan 
he has adopted for his Work as succesful in every respect. It leaves nothing to be 
desired in the way of clearness, accuracy, and completeness.”— Justice of the Peace. 

“The exposition is positively interesting, and it is complete as well as concise. The 
Index is very full. We have never seen such a complicated set of Acts more lucidly 
re-arranged and explained.”—Daily Chronicle. 

“Mr. Mackenzie must have set about his task with a great deal of antecedent 
familiarity with the Work, for he falls into no pitfalls and makes no blunders, so far as we 
can see. That being so, we need hardly say how useful and valuable such un exposition 
must be.”—School Board Chronicle, 
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Mackenzie’s Overseers’ Handbook. 

For the use of Overseers, Assistant-Overseers, Churchwardens, Collectors of Poor 
Rate, Vestry Clerks, and other Parish Officers, revised in accordance with the Local 
Local Government Act, 1894, together with a Calendar of Overseers’ Duties, 
THIRD Eprrion. By W. W. Mackenzig, Esq., M.A., Barrister-at-Law, one of the 
Editors of “The Justice of the Peace.” 1895. Crown 8vo. Price 5s.; for Cash, 
with order, post free, 4s. 5d. 


Mackenzie’s Poor Law Guardian. 
Powers and Duties of Guardians in the right Execution of their Office, in 
ao as affected by the Local Government Act, 1894. Fourta Epitton. 
y W. W. Macxenzig, Esq., M.A., of Lincoln’s Inn and the Northern Circuit, 
Barrister-at-Law, Author of “A Treatise on the Elementary Education Acts,” 
&c., and one of the Editors of “ The Justice of the Peace.” 1895. Crown 8vo. 
Price 7s, 6d.; for Cash, with order, post free, 6s. 5d. 


Macmorran’s Local Government Act, 1888. 

Local Government Act, 1888, and the incorporated provisions of the Municipal 
Corporations Act, 1882; the Municipal Elections (Corrupt Practices) Act, 1884; 
the Ballot Act, &c., with Introduction, Notes, and Index; the whole forming a 
complete Epitome of the Law relating to the Constitution and Election of 
County Councils, and their powers, duties, and liabilities. THrrp Eprrion, 
revised and enlarged. By ALEXANDER Macmornay, Esq., Q.C., M.A., and T. R. 
CorquHoun Diu, Esq., B.A., Barrister-at-Law, of the Middle Temple. (In 
Preparation.) 


Macmorran’s Local Government Act, 1894. 
With an Introduction, copious Notes, Appendix, and Index. Sxconp Eprrion. 
By ALEXANDER Macmorran, Esq., Q.C., M.A., Editor of “Lumley’s Public 
ealth,” one of the Editors of “‘The Justice of the Peace,” &c., of the Middle 
Temple, and T. R. Cozrguuoun Dut, Esq., B.A., of the Inner Temple, 
Barrister-at-Law. TuHrrp Epirion. (In the Press.) 

“The care . . . . will render this the favourite edition of the Act. . . . . 
These notes evidence considerable legal acumen and are of great critical value, They 
reconcile apparent inconsistencies and elucidate dark passages in the Act.”—Justice of 
the Peace, 

“We have come across no other edition that can be so contidently recommended to 
the general public.”—Svlicitors’ Journal. 

“Certain to secure a favorable reception for this edition of the Act. Jt will be 
well descrved.”—Zaw Journal. 


Macmorran and Lushington’s Poor Law General Orders. 
Being the Orders issued by the Local Government Board and their Predecessors, 
under the Acts relating to the Relief of the Poor, the Elementary Education Act, 
1876, and the Vaccination Acts, 1867, 1871, and 1874, with exhaustive Notes and 
an elaborate Index. By ALEXANDER MacmorraN, Esq., M.A., of the Middle 
Temple, and_S. G. Lusaineton, Esq.. M.A.. B.C.L., of the Inner Temple, 
Barristers-at-Law ; joint Editors of “The Justice of the Peace,” &c. 1890. 
Demy 8vo. Price 35s. ; for Cash, with order, carriage paid, 28s. 11d. 


Macmorran’s Poor Law Statutes. 
From 1879 to 1889 inclusive, together with so much of the Lunacy Act, 1890, as 
relates to Pauper Lunatics, with Notes and Index. VolumeIV. Demy 8vo. By 
ALEXANDER Macmorran, Esq., M.A., one of the Editors of “The Justice of 
the Peace,” “Lumley’s Public Health,” “Poor Law General Orders,” &c.; and 
M.S. J. Macmorran, Esq., of the Middle Temple, Barristers-at-Law. Price 
95s. ; for Cash, with order, post free, 20s. 8d. Vols. I., II., and III. (by W. C. 
Guan, Esq.); price 38s. 6d. The complete set, comprising Vols. I., IJ., III, and 
IV., will be supplied, for Cash, with order, post free, 60s. For particulars of 
Vols, I., II., and IIL, see p. 21. 
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Macmorran’s Public Health (London) Act, 1891. 


With Introduction, Notes, and Index. By Atmxanpzr Macmorray, Haq, 
M.A., of the Middle Temple, Barrister-at-Law, one of the Editors of “The 
Justice of the Peace,” “Lumley’s Public Health,” &e. 1891. Crown 8vo. 
Price 10s. 6d. ; for Cash, with order, post free, 8s. 11d. 

“We have seen no treatment of it more reliable in matter and convenient in arrange- 
ment than that under review.’—The Surveyor. 


Heal Public Health Act, 1875. By Macmorran and Lusninaton. 
ee p. 15. 


Magisterial Cases. 

As reported in “The Justice of the Peace,” Edited by 8. G. Lusnineton, Esq., 
M.A., B.O.L., of the Inner Temple, Barrister-at-Law, one of the Editors of 
“The Justice of the Peace.” These will be issued in Quarterly parts, price 
3s. 6d. each. Annual Subscription, payable in advance, 10s. 6d. The Cases as 
they appear in the Quarterly numbers will be headed and paged with the year 
and the page of “The Justice of the Peace,” so that the reference given in the 
Text Books will apply equally to these Quarterly numbers as to “The Justice of 
the Peace.” There will also be a separate paging at the foot for the page. 


Mayer's French Code of Commerce. 
The French Code of Commerce, as revised to the end of 1886, and an Appendix 
containing later Statutes in connection therewith, rendered into English, with 
Explanatory Notes and Copious Index. By Sytvarn Mayer, Esq., B.A., PhD., 
of the Middle Temple, Barrister-at-Law. 1887. Post 8vo. Price 93.; for Cash, 
with order, post free, 7s. 8d. 


Mead and Bodkin’s Criminal Law Amendment Act, 1885. 
The Criminal Law Amendment Act, 1885, with Introduction, Notes, and Index, 
Second Epition. By Frepsrick Mran, Eaq., one of the Magistrates of the 
Police Courts of the eae Sea and A. H. Bopxry, Esq., of the Inner Temple, 
Barriater-at-Law. 1890. Price 3s, 6d.; for Cash, with order, post free, 3s. 3d. 


Michael and Will’s Law of Gas, Water, and Electric Lighting. 
Fourta Enpirion. Re-written and brought down to date by J. SHIRESS 
Witt, Esq., Q.C. Royal 8vo. 1894. Price 32s., Cloth ; for Cash, with order, 
post free, 26s. 6d. Calf, 5s. extra. 

“ The notes to the several Acts are voluminous and exhaustive.”—-Law Times. 

“The exhaustive character of the notes leave nothing to be desired to enable this 
edition to sustain the deserved title of the work as the standard book on the subject,”— 
Local Government Chronicle. 

“The highest authorities have been consulted and the utmost pains have obviously 
been taken to bring the volume up to date."—North British Daily Mail, 

a is a valuable work for all local sanitary authorities to possess."—Solicitors’ 
Journal, 


Moseley on Contraband of War. 
What is Contraband of War and what is Not. A Treatise comprising all the 
American and English Authorities on the Subject. By JoszrH Mosexey, Esq., 
B,C.L., Barrister-at-Law. 1861. Price ds.; forCash, with order, post free, 4s, 3d. 


Mozley and Whiteley’s Concise Law Dictionary, 
A Concise Law Dictionary, containing Short and Simple Definitions of the 
Terms used in the Law. By Herpert Newman Mozupy, Esq., M.A., Fellow 
of King’s College, Cambridge, and of Lincoln’s Inn, and Gnonan CRISPE 
Wuitnury, Esq., M.A., Cantab., of the Middle Temple, Barristers-at-Law. 
1876. Price 20s. ; fur Cash, with order, post free, 16s. éd. Calf, 6s. extra, 
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Nash’s Surveyor’s Guide. 


Practical Guide for Surveyors of Highways in Highway Parishes and Districts, 
Annotated and Enlarged. With an Appendix and Copious Index. By 
H. Lioyp Roperts, Esq. 1880. Ezauta Eprrion. By Greorce G, GreEy- 
woop, Esq., of the Middle Temple, Barrister-at-Law. Demy 8vo., pp. 186. 
1880. Price 6s. ; for Cash, with order, post free, 4s. 3d. 


Nasmith’s Institutes of English Law. 


The Institutes of English Law. Part 1, English Public Law. Part 2, English 
Private Law (in 2 Vols). Part 3, Evidence and the Measure of Damages. 
By Davip Nasmira, Esq., LL.B, of the Middle Temple, Barrister-at-Law, 
Author of the “Chronological Chart of the History of England,” &. 4 Vols. 
Post 8vo. 1873—1875. Dae 30s. ; for Cash, with order, post free, 25s. 


¥,* The above may be had separately to complete sets at the following prices :— 
Part 1, Price 10s., Cloth. Part 2, 20s., Cloth. Part 3, 10s., Cloth. 


Nasmith’s History of the Roman Law. 


Outline of Roman History, from Romulus to Justinian ee translation of 
the Twelve Tables—the Institutes of Gaius and the Institutes of Justinian), 
with specia] reference to the Growth, Development, and Decay of Roman Juris- 
rudence. With Map and Chart. By Davip Nasmita, Esq., Q.C., LL.B. 
Jemy 8vo. 1890. Price 10s. net; postage 8d. extra, (Published at 25s.) 


Oke’s Magisterial Formulist. 
The Magisterial Formulist: being a Complete Collection of Forms and Pre- 
cedents for practical use in all Cases ont of Quarter Sessions, and in Parochial 
matters, by Magistrates, their Clerks, Attornies and Constables. Suventa 
Epition. By HARRY LUSHINGTON STEPHEN, Esq., Barrister-at-Law. 1 Vol. 
Demy 8vo. 1893. Price 35s. ; for Cash, with order, post free, 28s, 8d. 


“Mr. Stephen has evidently taken the greatest care in the revision and improve- 
ment of this work—almost indispensable to magistrates’ clerks.” —Zaw Times. 


Oke’s Magisterial Synopsis. 
The Magisterial Synopsis: a Practical Guide for Magistrates, their Clerks, 
Solicitors, and Constables; comprising Summary Convictions and Indictable 
Offences, with their Penalties, Punishments, Procedure, &c., alphabetically and 
tabularly arranged, with a Copious Index. Fourtrenty Epition. By Harry 
Lusainaton STEPHEN, Esq., Barrister-at-Law. 2 Vols. Demy 8vo, 1893. 
Price 58s., Cloth ; for Cash, with order, post free, 47s, 6d. 


“Mr. Oke’s work is too well known to require description ; too much valued to 
require criticism. Indeed, a Synopsis like this cannot be properly reviewed. Its value 
can be ascertained by those who have had frequent recourse to 1f in the course of 
practice. The plan of the book is familiar to most readers. It is, like the aubject- 
matter of the jurisdiction of magistrates, divided into two parts—one dealing with 
summary convictions, and the other with indictable offences. The work is then for the 
most part arranged alphabetically and tabularly, Merely as a means of finding the 
nature of offences and of discovering under what statute they are punishable, the work 
is an invaluable one. But the Synopsis contains a good deal more information. In 
the same table the reader can at once see within what time the information must be 
laid, the number of justices to convict, the penalty, &c., and modes of enforcing 
obedience. The amount of independent research which is thus saved to practitioners 
and justices is immense, and the value of the work is in the direct ratio to the amount 
of labour thus rendered unnecessary.”— Times. 


“We have nothing but praise for the present edition.”—Solicttors’ Jowrnal, 
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Oke’s Fishery Laws. 


A Handy Book of the Fishery Laws: containing the Law as to Fisheries, 
Private and Public, in the Inland Waters of England and Wales, and the 
Freshwater Fisheries Preservation Act, 1878, wth the Acts, Decisions, Notes, 
and Forms. Sreconp Epition. With Supplement containing the Act of 1884. 
By J. W. Wits Bunn, Esq., M.A., LL.B., of Lincoln’s Inn, Barrister-at-Law. 
1884. Post 8vo. Price 6s.; for Cash, with order, post free, 5s. 3d. 


Oke’s Game Laws. 

A Handy Book of the Game Laws: containing the whole Law as to Game 
Licences and Certificates, Gun Licences, Poaching Prevention, Trespass, Rabbits, 
Deer, Dogs, Birds and Poisoned Grain, Sea Birds, Wild Birds and Wild Fowl, 
and the Rating of Game throughout the United Kingdom, with the Acts, 
Decisions, Notes and Forms, Tairp Eprrion. With Supplement containing 
the Wild Birds Protection Act, 1880, and the Ground Game Act, 1880. By 
J. W. Wits Bunn, Esq., M.A., LL.B., Barrister-at-Law. 1881. Post 8vo, 
Price 16s. ; for Cash, with order, post free, 13s. 6d. 


Ortolan’s Roman Law. 

The History of Roman Law, translated by Prichard and Nasmith, from the 
Text of Ortolan’s Histoire de la Législation Romaine et Généralization du Droit 
(Edition of 1870), being the last Edition issued during M. Ortolan’s life. 
Translated, with the Author’s permission, and Supplemented by a Chronometrical 
Chart of Roman History. By I:rupus T. PricHarp, Esy., F.8.S., and Davip 
NasmitH, Esq., LL.B., Barristers-at-Law. Szconp Epition. By Jonn Curie, 
Esq., Barrister-at-Law, Professor of English Jurisprudence, and Indian Juris- 
prudence at King’s College, Editor of “ Powell on Evidence,” Author of “Cutler 
and Gritlin’s Indian Penal Code,” &., &c. 1896. Price (without Chart) 15s. ; 
for Cash, with order, post free, 12s. 6d. ; Chart 2s. 6d. extra, net. 


Paley’s Law and Practice of Summary Convictions under the 
Summary Jurisdiction Acts, 1848 to 1884. 


Including Proceedings preliminary and subsequent to Convictions, also the 
‘Responsibility and Indemnity of Convicting Magistrates and their Officers ; 
with the Summary Jurisdiction Rules, 1886, and Forms. Srvenra Epition. 
By W. H. Macnamara, Esq., of the Inner Temple, Barrister-at-Law. 1892. 
Demy 8vo. Price 24s.; for Gash, with order, post free, 20s. 


Paterson’s Master and Servant. 
Notes on the Law of Master and Servant, with all the Authorities. By Jamzs 
Paterson, Esq., M.A., Barrister-at-Law, Author of “The Licensing Laws,” &c. 
1885. Demy 8vo. Price 5s.; for Cash, with order, post free, 4s, 34. 
“ A text-book with all the padding left out, a remarkable example of multwm in 
parve.”—Law Journal. 


Paterson’s Licensing Acts. 


With Introduction, Notes, Index: including a Verbatim Report of the Judgment 
in the House of Lords of the celebrated Case of Sharp v. Wakefield. By 
JaMES PaTERSON, Esq., M.A., Barrister-at-Law. ELeventH Epition by W. W. 
Mackenziz, Esq., M.A., Barrister-at-Law. 1896. Price 10s. 6d.; for Cash, 
with order, post free, 8s. 11d. 

“Mr. Justice HAWKINS, in giving judgment Jn re Authors, observed that the 
Beer Licensing Acts were so numerous and so mixed tp together, and so complicated by 
amending Acts, that it was difficult to understand them without the assistance of 
Mr, Paterson’s admirable book on the subject.”"—The Times. 

- : am book is undoubtedly the standard work on licensing.”"— Country Brewers 
azette. 
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Phillimore’s Commentaries on International Law. 


Commentaries on International Law. By the Right Hon. Sir Ropar 
PHILLIMORE, Knt., Member of H.M.’s Most Hon. Privy Council, and Judge of 
the High Court of Admiralty of England. Complete in 4 Vols. 1879~ 
1889. TuHrrp Epition. Vol. I., Price 24s., for Cash, with order, post free, 
20s. ; Vol. II, 26s., for Cash, with order, post free, 21s. 9d.; Vol. tir, 36s. ; 
for Cash, with order, post free, 29s. 9d. ; Vol. IV., 363; for Cash, with order, 
post free, 29s. 9d. 


_ © The authority of this work is admittedly great, and the learning and ability 
displayed in its preparation have been recognized by writers on public law both on the 
Continent of Europe and in the United States."—Law Magazine. 


Plumptre on Contracts. 


A Summary of the Principles of the Law of Simple Contracts. By Chaups 
C. M. Puoumprre, Esq., of the Middle Temple, Barrister-at-Law (Middle 
Temple Common Law Scholar, Hilary Term, 1877). 1879. Post 8vo. Price 
8s. ; for Cash, with order, post free, 7s. 


“In the preparation of this book Mr. Plumptre has adopted the lines laid down by 
Mr. Underhill; by means of short rules and sub-rules he presents a summary of the 
Jeading principles relating to the law of simple contracts, with the decisions of the 
Courts by which they are illustrated. Part 1 deals with the parties to a simple contract, 
and treats of those persons exempted from the performance of their contracts by 
reason of incapacity . . . . Chapter 4 is devoted to contracts by corporations and 
by agents, and the following chapter to partners and partnerships generally. 

“In Part 2 we have the constituent parts of a simple contract, the consent of the 
parties . . . . and fraudulent contracts. 

“Part 3 gives rules for making a simple contrat, and treats of contracts within 
the 4th and 17th sections of the Statute of Frauds; . . . . oral evidence and 
written contracts ; damages ; and contracts made abroad. 

“The book contains . . . . a very full and well-compiled index . ve 
It is more particularly addressed to students, but practitioners of both branches of the 
legal profession will find it a useful and trustworthy guide.”— Justice of the Peace. 


Poor Law Statutes. 

The Statutes in Force relating to the Relief of the Poor, Parochial Unions, and 
Parishes, collated with cach other ; together with References to the Decisions of 
the Courts upon each Statute, and an extensive Index. From Elizabeth to the 
end of 1872, Demy 8vo, By W. C. Grex, Esq., Barrister-at-Law. Vols. I. 
and II. Reduced in price from 52s. 6d. to 30s. net ; carriage extra. 


Vol. III. of the Statutes in Force relating to the Relief of the Poor, with an 
Epitome of all Cascs decided upon the Statutes contained in Vols. J. and IL, 
since the publication of those Vols, together with all Cases decided on the 
Statutes contained in Vol. III. By W. C. Guzn, Esq., Barrister-at-Law. 1879, 
Price 10s. 6d. ; for Cash, with order, post free, 9s. 

Vol. IV.—The Poor Law Statutes from 1879 to 1889, inclusive, together with so 
much of the Lunacy Act, 1890, as relates to Pauper Lunatics. With Notes and 
Index. By ALEXANDER Macmorran, Esq., M.A., one of the Editors of 
“The Justice of the Peace,” “Lumley’s Public Health,” “Poor Law General 
Orders,” &., and M. 8. J. Macmorran, Esq., of the Middle Temple, Barristers- 
at-Law. 1890. Price 25s.; for Cash, with order, post free, 20s. 8d. 


Vols. L, II., III., and IV., will be supplied, carriage free, on receipt of 60s. 
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Powell on Evidence. 


Powell’s Principles and Practice of the Law of Evidence. SixtaH Epition. By 
J. Curter, Esq., B.A., Professor of English Law and Jurisprudence at King’s 
College, London, and C. F. Caaney, Esq., B.A., Barristers-at-Law. 1892. 
Post 8vo. Price 21s, ; for Cash, with order, post free, 17s. 6d. 


“ The Indian code of evidence given at the end of the book deserves to be read by 
every student, whether going to India or not. The present form of ‘Powell on 
Evidence ’ is a handy, well printed, and carefully prepared edition of a Book of deserved 
reputation and authority.”— Law Journal. 

* Altogether an invaluable and indispensable work for practitioners.” —Law Notes. 

“We think the editors have not failed in doing their work conscientiously, and the 
result is that the practitioner has here a standard work brought up to date for him on a 
very important topic.”—Law Students’ Jowrnal. 

“ A complete and compendious work,”""—Law Times, 


Pratt’s Friendly Societies. 


Law of Friendly Societies and Industrial and Provident Societies, with the Acts, 
Observations thereon, Forms of Rules, &., Reports of Leading Cases, with 
Notes, and Copious Index. Twxirra Epirion. By Epwarp WILLIAM 
BRABROOK, Esq., F.S.A., Barrister-at-Law, and Assixtaut Registrar of Friendly 
Societiesin England. 1894. Demy 12mo. Price 5s. ; for Cash, with order, post 
free, 4s. 3d. 


“The foundation of the Work is still Mr. Pratt’s, and continues, under Mr. 
Brabrook’s auspices, to be the authority on the subject.”—-Law Journal, 


Pratt’s Lighting and Watching. 


The Lighting and Watching Act (3 & 4 Will. 4, c. 90), with the Cases decided 
thereon, Explanatory Notes, and an Appendix of Forms. By Joun Tipp 
Pratt, Esq., of the Inner Temple, Barrister-at-Law. Firra Eprtion, with 
Introduction, by Srpney Wricut, Esq., of the Middle Temple, Barrister-at- 
Law. 1891. Crown 8vo. Price 4s. 6d. ; for Cash, with order, post free, 4s. 


“ Those who desire a handy guide will find Mr, Sidney Wright's edition of Mr, 
John Tidd Pratt’s work very useful,”"—Zaw Journal. 


Pratt’s Law of Highways. 

THIRTEENTH Epition. Entirely re-written and greatly enlarged, by WILLIAM 
W. Mackenzix, Esq., M.A., Author of a “Treatise on the Elementary Educa- 
tion Acts,” and James Weir, Esq., M.A., Barristers-at-Law. The first part of 
this Edition consists of a Treatise on the Law of Highways, independent of 
Statute. In the second part, the Statutes relating to Highways are classified 
and fully annotated. 1893. Demy 8vo. Price 32s. 6d.; for Cash, with order, 
post free, 26s. 9d. 


“¢Pratt’s Law of Wighways’ has long been the standard book of reference in 
relation to matters connected with the control of highways and the rights of the public 
in connection with them, . . . . It is evident that this edition of ‘ Pratt’s Law 
of Highways’ is invaluable to those interested in the question of highways.”—7he Lucal 
Government Journal, 


Prideaux’s Churchwardens’ Guide. 


A Practical Guide to the Duties of Churchwardens in the Execution of their 
Office. With List of Cases, Statutes, Canons, and Rules, and additional Chapters 
on the Tithe Act, 1891, &. SixrzentH Epirion, by FREpDERIC CoLERIDGE 
MackARNeEss, Esy.. M.A., Oxon. of the Oxford Circuit, Barrister-at-Law. 
1895. Price 12s. ; for Cash, with order, post free, 10s. 2d. - 
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Pratt’s Income Tax Acts. 


Being a full Analysis of the Provisions of the Income Tax Acts, with Cases of 
Nlustrations, Explanatory Notes, and a Copious Index. By D. Warp, Esq., 
M.A., LL.D., of the Middle Temple, Barrister-at-Law. Firta Eprrion. 1886. 
Price 58.3 for Cash, with order, post free, 4s. 3d. 


Prentice’s Criminal Procedure. 


Criminal Procedure and Evidence relating to Indictable Offences and certain 
Rules and Maxims of the Crimina! Law. Specially intended to assist Students 
pre paring for the Law Examinations. By SamugL Prentice, Esq., of the 

iddle Temple, one of Her Majestv’s Counsel. 1882. Price 12s. ; for Cash, with 
order, post free, 10s. 2d. 


Pritchard’s Admiralty Digest. 


Pritchard’s Digest of Admiralty and Maritime Law. Txirp Eprtion. By 
JAMES C. HaNnNEN, Esq., of the Inner Temple, Barrister-at-Law, and W. Tarn 
PRITCHARD, Esq. ; including Cases on Average, Carriage of Goods, and Marine 
Insurance, by J. P. AspinaLt and Gorpon Surry, Esys., Barristers-at-Law, 
and W. Benning PrircHarD, Esq., Solicitor ; with Notes of Cases on French 
and other Foreign Law, by ALGERNON Jonzs, Esq., French Advocate, and other 
French Jurists. 1887. 2thick Vols. Royal 8vo. Price 100s. ; 80s. net, carriage 
extra. 


Probyn’s Statutory Form of a Bill of Sale. 
With Forms of, and Rules for, Pole same, also a Digest of all the Reported 
Mi 


vases, By L. Prosyn, Esq., of the Middle Temple, Barrister-at-Law. 1888. 
Post 8vo. Price 3s. net ; post free. 


Pye on Claims to Debtors’ Estates. 
Notes on the Conflicting Claims to the Property of a Debtor. By Henry Joun 
Pyxz, Esq., of the Inner Temple, Barrister-at-Law. 1880. Price 3s. 6d. net, 
post free. 


Redgrave’s Factories. 


The Factory and Workshop Acts, 1878 to 1895, with Introduction, Copious 
Notes, and an Elaborate Index, containing all the Exceptions Age by the 
Secretary of State. By ALuxanpeR Reperave, Esq., C.B., Her Majesty’s Chief 
Inspector of Factories, &. SrxtH Eprmon. By Jasper A. REDGRAVE, Re 
one of Her Majesty’s Inspectors of Factories, and H. 8. ScrIvVENER, Esq., BA, 
Oxon., of the Middle Temple, Barrister-at-Law. 1895. Price 6s. ; for Cash, 
with order, post free, 5s. 3d. 


Redman’s Law of Arbitrations and Awards. 


A Concise Treatise on the Law of Arbitrations and Awards, with an Appendix 
of Precedents and Statutes. Szconp Epition. By JosepH Haworth RepMAn, 
Esq., of the Middle Temple, Barrister-at-Law. 1884. Demy 8vo. Price 18s. ; 
for Cash, with order, post free, 15s. 


Reports. 
All Law Reports supplied. See p. 35. (See separate lists, gratis on application.) 
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Roberts and Gollan’s Public Health of London. . 

- Being the Public Health (London) Act, 1891, fully Annotated, with Reference 
to all the Cases bearing on its Construction; together with an Explanatory 
Chapter and other Enactments and Orders relating thereto. By Jamus 
Ropers, M.A., LL.B., and H. C. Gonnan, M.A., Esqs., Barristers-at-Law. 
1891. Price 14s. ; for Cash, with order, post free, 11s, 9d. 





Robinson’s Gavelkind. 
The Common Law of Kent or Customs of Gavelkind, with an Appendix con- 
cerning Borough-English. Fourra Eprrion. Thoroughly revised and enlarged, 
and Bate) re-written. By C. I. Exton, Esq., Q.C., Author of “The Tenures 
of Kent,” &., and Hersert J. H. Mackay, Esq., LL.B., Barrister-at-Law. 
(In Preparation.) 


Robinson’s Sanitary Inspector’s Guide. 
The Sanitary Inspector’s Practical Guide, with the Inspection of Lodging- 
houses (under Sanitary Acts), and the Sale of Food and Drugs Amendment Act, 
1879. Sxconp Eprrion. By JoserH Rosinson, Esq. 1884. Crown 8vo. 
Price 2s. 6d. net; post free. 


Ruegg’s Employers’ Liability Act. 
The Employers’ Liability Act, 1880 (43 & 44 Vict. c. 42). With Statutes 
affecting saine, and Forms. Second Epition. By AuFrep Henry Roxas, Esq., 
of the Middle Temple and Western Circuit, Barrister-at-Law. 1892. Post 8vo. 
Price 7s. 6d. ; for Cash, with order, post free, 6s. 5d. 


Ryde’s Agricultural Rates Act, 1896. 


With Copious Notes and an Introduction showing the practical effect of the 
Act, together with the Rules of the Local Government Board, also annotated. 
By Water C. Rypr, M.A., Barrister-at-Law, Editor of “Lumley’s Union 
Assessment Acts,” and “Reports of Rating Appeals, 1871— 1893.” 1896. 
Price 48. ; for Cash, post free, 3s. 6d. 

“Tt will probably be found that the main principle of the Agricultural Rates Act, 
1896, is extremely simple, while the practical operation of the Act is extremely com- 
plicated. An attempt has been made in the Introduction to present clearly the main 
principle of the Act, and its practical effect ; and in the Notes to explain fully the 
complicated changes brought about by the Act. It is hoped that the members and 
officers of all local authorities who have to administer the law of Rating will find the 
information collected in this volume practical and adequate. In addition to the Act 
itself, there will be found in this volume the regulations of the Local Government 
Board contained in the Agricultural Rates Order, 1896, with notes thereon.” —Hetract 
from Preface. 


Ryde’s Rating Appeals, 1871—18865. 
Reports of Appeals heard before the Court of General Assessment Sessions durmg 
the years 18711885. By Epwarp Rypz and ArtHuR Lyon Rypsz, Haga. 
With an Introduction to the Valuation (Metropolis) Act, 1869, and an gs iene 
By Water C. Rypu, Erq., of the Inner Temple, Barrister-at-Law. FourtH 
Epir1ion. 1885. Demy 8vo. Price 16s.; for Cash, with order, post free, 13s. 4d. 


Ryde’s Rating Appeals, 1886—1890. 
Reports of Rating Appeals heard during 1886—1890 before the Queen’s Bench 
Division and Court of Appeal and the Assessment Sessions and London Quarter 
Sessions, with a Digest of the Practice, and Appendix of Statutes, &. By 
WaLrter C. Rypg, Esq., M.A., of the Inner Temple, Barrister-at-Law. 1890. 
Demy 8vo. Price 18s.; for Cash, with order, post free, 15s. 
“ Care and accuracy are Mr. Ryde’s characteristics.”"—Law Times. 
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Ryde’s Rating Appeals, 1891-93. . 
Reports of Rating Appeals heard before the House of Lords, the Court of Appeal, 
the Queen’s Bench Division, and the London Quarter Sessions, during the year 
1891—1893. By Water C. Ryrpz, Esq., M.A., of the Inner Temple, Barrister- 
at-Law. 1893. Demy 8vo. Price 16s.; for Cash, with order, post free, 13s, 4d. 

“Care and accuracy are Mr. Ryde’s characteristics,"—Law Times, 


Ryde and Thomas’ Local Government Act. 
The Local Government Act, the County Electors Act, 1888, the Municipal 
Corporations Act, 1882, with full Explanatory Notes and an Introduction; an 
Appendix containing the Acts incorporated therewith, and a Copious Index. 
By Watter ©. Rypz, Esq., M.A., of the Inner Temple, and E. Lewis THomas, 
Esq., M.A., LL.M., of Lincoln’s Inn and the Midland Circuit, Barristers-at-Law. 
1888. Demy 8vo. Price 24s.; for Cash, with order, post free, 20s. 


Saint’s Digest of Parliamentary and Municipal Registration 
Cases. 
Containing an Abstract of the Cases decided on Appeal from the Decisions of 
Revising Barristers during the period commencing 1843. By Jon James 
Heaty Saint, Esq., B.A., of the Midland Circuit, Barrister-at-Law, Recorder 
of Leicester. Tuirp Eprrion, brought down to May, 1896. By E. A. Owen, 
M.A., Esq., Revising Barrister, of the Inner Temple, Recorder of Walsall. 
1896. Price 15s. ; for Cash, post free, 12s. 6d. 
“Jt includes Reg v. Soden, the very last decision of the Court of Appeal... . will 
be welcome to all engaged in the work of registration.”"——Law Times, June 20, 1896. 
“A handy, compact book of all the cases contained in a number of unwieldy and 
expensive volumes. The book will be of great assistance to all persons engaged in 
Registration Courts.”—Justice uf the Peace, 





Saunders’ Law of Negligence. 
By THomas W. Saunvers, Esq., Barrister-at-Law, Recorder of Bath. 1871. 
Cloth. Price for Cash, post free, 9s. 


Sayer and Savill Labour Disputes before Magistrates. 
By Josprx R. Sayer, Esq., Clerk to the Magistrates at Thames Court, London ; 
and STANLEY Savi, Esq., Clerk to the Magistrates at Bow Street, London, 
1888. Price 7s. 6d.; for Cash, with order, post free, 63. 5d. 


Scriven on Copyholds. 

A Treatise on the Law of Copyholds and of the other Tenures (Customary and 
Freehold) of Lands within Manors, with the Law of Manors and Manorial 
Customs generally, and the Rules of Evidence applicable thereto, including the 
Law of Commons or Waste Lands, and also the Jurisdiction of the various 
Manorial Courts. By Joun Scriven, Esq. SuventH Epition. Thoroughly 
revised, enlarged and brought down to the present time, by ARCHIBALD 
Brown, Esq., B.C.L., of the Middle Temple, Barrister-at-law, &., Editor of 
“ Bainbridge on the Law of Mines.” April, 1896. Price 32s, 6d.; for Cash, 
post free, 26s. 8d. se 

“We cordially recommend our old friend Scriven to the profession.” —Zaw Times, 

“ Indispensable to conveyancers and stewards of manors,” —Law Journal. 

‘The new work is a monument to the erudition and industry of Mr. Brown. ..... 
The standard work on the subject.”—Justice of the Peace. 

“‘ Has long held a supreme position as an authority upon a branch of the law that has 
ever been complex and involved.”—LHstates Gazette, 


rne’s Law of Vendors and Purchasers. 
eee Manual of the Law of Vendors and Purchasers of Real Property. By 
Henry SEABORNE, Esq., Solicitor. Tuirp Eprtion. 1884. Post 8vo. Price 
12s. 6d. ; for Cash, with order, post free, 10s. 6d. 
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Shaws’ Parish Law. 


Being a Guide to Parish Officers in the Execution of their Duties as amended by 
the Local Government Act, 1894, with Table of Statutes and Cases, Notes, and 
Fi aes with full Index. Eienra Eprrion. By J. THropore Dopp, Esq., 

.A,, of Lincoln’s Inn, Barrister-at-Law. 1895. Price 15s. ; for Cash, with 
order, post free, 128. 6d. 


Shaws’ Vaccination Law. 


Shaws’ Manual of the Vaccination Law, containing the Statutes of 1867, 1871, 
and 1874. With Orders and Regulations. Also Introduction, Notes, Cases, and 
Index, by a Barrister-at-Law of extensive experience on the subject. FirtH 
Epition. 1887. Crown 8vo. Price 5s. ; for Cash, with order, post free, 4s. 3d. 


“It is unquestionably the best and the most useful manual on the subject, and it is 
clear that its anonymous editor is fully conversant with every detail connected with the 
administration of the Vaccination Laws,”— Lancet, 


Shelford’s Law of Railways. 


Containing the whole of the Statute Law for the Regulation of Railways in 
England, Scotland, and Ireland ; with copious Notes of Decided Cases upon the 
Statutes, and Appendix of Official Documents. Fourtu Epition. By WILLIAM 
CunnincHaM GLEN, Barrister-at-Law. 1869, In 2 thick Vols. Royal 8vo. 
Price 63s. cloth ; 75s. calf. : 


Snowden’s Police Officers’ Guide. 


With an Epitome of the Police Acts, the Criminal Law Consolidation Acts, the 
Licensing Acts, the Summary Jurisdiction Acts, and the Criminal Law Amend- 
ment Act, 1885. NintH Epition. By T.O. Hastines Lrzs, Esq., M.A., of the 
Middle Temple, Barrister-at-Law ; Chief Constable of the Isle of Wight (late 
Chief Constable of Northamptionshire and Royal Irish Constabulary) ; Author 
of “ The Constable’s Pocket Book,” &. 1892. Crown 8vo, Price 10s. 6d. ; for 
Cash, with order, post free, 8s. 11d. 


Stephen’s New Commentaries. 
Mr. Serjeant Stephen’s New Commentaries on the Laws of England, partly 
founded on Blackstone. By His Honour Judge StepHen. TweELrrs Epition, 
thoroughly revised and modernised, and brought down to the present 
time. 1895. 4 Vols. Demy 8vo. Price 84s.; for Cash, with order, 678. 6d. 


*,* The Work selected for the Intermediate Examinations for Solicitors for 1896—7. 


“Our old familiar friend, Stephen’s Commentaries on the Laws of England, 
comes to us in a handsome binding. All that we need do is to assure the profession 
that, having examined these volumes, we find them all that could be desired, without 
any appreciable increase in bulk—a really grent consideration, having regard to the 
enormous growth of statute and case law.”—Law Times. 

“ Generations of practitioners have accepted Stephen as a classic, and his excellence 
cannot be impaired by the introduction of modifications or repeal by judges and the 
Legislature as they arise . . . . Wehave read the work with great care from 
beginning to end, and . . . . we have been astonished at the accuracy of the 
statements, and the multiplicity of subjects covered by the Commentaries se 
A groundwork of knowledge of the general principles of the laws of the land i 
In the edition now before us, we are very glad to find that much more attention has 
been paid to recent statute law, rules of court, &c. ; indeed, the work is now well up 
to date, and no better book can be placed in the hands of a student at an early stage 
of his legal career. We think great thanks are due to the learned editor, the publishers, 
and printer, for the production of a book covering a great deal of ground, well up to 
date, beautifully printed and bound.”—Zaw Notes. * 

“Students of law will find this, the twelfth edition, as indispensable as many 
generations of their predecessors have found the previous editions, So far as we have 
been able to examine the text we have found it fully up to date,”"—Zhe Law Jowrnal. 
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Stephen’s Law of Support and Subsidence. 


The Law of Support and Subsidence. By Harry Lusainaton SrarHen, Esq, 
LL.B., of the Inner Temple, Barrister-at-Law. 1890. Price 5s.; for Cash, with 
order, post free, 4s. 3d. | 


Stevens’ Elements of Mercantile Law. 


The Elements of Mercantile Law. By T. M. Srsvens, Esq., M.A., B.C.L., 
Barrister-at-Law. 1890. Price 10s. 6d. ; for Cash, with order, post free, 9s, 


“There are many to whom a knowledge of elementary Law is of great use 
and importance, but who are unable for want either of time or of inclination to 
read the large works already published . . . . to these, this book, it is 
hoped, will prove a benefit, There is at present no well known work covering 
the same ground.” —(Hitract from Preface.) 


Stone’s Justices’ Manual. 


Justices’ Manual, or Guide to the Ordinary Duties of a Justice of the Peace, 
with Table of Cases, Appendix of Forms, and Table of Punishments. By the 
late SaMUEL Stone, Esy Twenty-EicutH Epirion. By Goren B. Kenyert, 
Esy., Town Clerk, late Clerk to the Justices of Norwich. 1895. Post 8vo. 
Price 25s. ; for Cash, with order, post free, 203. 8d. See also p. 31. 


“We say without hesitation that every reliance cau be placed on it. Always 
welcome to the profession. It has superseded all other books on Magisterial Law, and 
it is now by far the most comprehensive of the treatises on the subject.”—Justice of 
the Peace. 


Swinburne-Hanham’s District Councillors’ Handbook. 
Being a Summary of the Powers and Duties of the Urban District Councillor, 
also of the Rural District Councillor in matters other than the administration 
of the Poor Law. By J. C. Swrnpurne-Hannay, of the Middle Temple and 
Western Circuit, Barrister-at-Law. 1896. Price 5s.; for Cash, with order, 
post free, 4s, 3d. 


Symonds’ Settlement. 
The Law of Settlement and Removal of Union Poor, with a Collection of 
Statutes. THirD Eprrion. By Joun F. Symonps, Esq., Solicitor, Clerk to the 
Guardians of the Chesterton Union. 1891. Crown 8vo. Price 7s. 6d. ; for 
Cash, with order, post free, 63. 3d. 


Taylor’s (G.) Tithe Table. 
The Tithe Table for the current Year, showing the value of Tithe Rent-charges 
for the year, to which is added other Tables showing the effect of the Yearly 
Fluctuations in the Price of Wheat, &c., since 1835; also Tables of the Income 
Tax at the Current Rate in the Pound. By Georges Tayzor, Esq., formerly of 
the Tithe Commission. Demy 8vo. 1896. Price Is. net. 


Tomkins and Jencken’s Modern Roman Law. 4 
Founded upon the Treatises of Puchta, Von Vangerow, Arndts, Franz Mohler, 
and the Com pus Juris Civilis, By F. J. Toxins, Esq. M.A., D.C.L., and H. D. 
JENCKEN, Esq., Barristers-at-Law, of Lincoln’s Inn, 1870, Price ida, Cloth ; 
for Cash, with order, post free, 11s. 9d. 


Tomkins’ Institutes of Roman Law. | 
The Sources of the Roman Law and its external History to the decline of the 
Eastern and Western Empires. By Frepericx J. Toxins, M.A, D.C.L., 
Barrister-at-Law. 1867. Price 12s; for Cash, post free, 10s. 3d. 
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Tristram and Coote’s Probate Practice. 


Coote’s Common Form Practice and Tristram’s Contentious Practice, and Practice 
on Motions and Summonees of the High Court of Justice in granting Probates or 
Administrations Twxirra Eprtion. By Tuomas Hourcuinson TRISTRAM, 
Q.C.,D.C.L. The Common Form revised by Henry A. Jenner, Esq., Somerset 
House. 1896, Price 32s. ; for Cash, with order, post free, 26s. 9d. 


*,* This new edition includes all alterations made under the Financial 
Acts, 1894 and 1896. 


Reviews on previous Edition, 

“The above is another name for what is commonly known to the profession as 
Coote’s Probate Practice, a work about as indispensable in a solicitor’s office as any 
book of practice that is known to us. Solicitors know that the difficulties in the way of 
satiafying the different clerks at Somerset House are frequently great, and there is 
nothing so likely to tend to simplicity of practice as Mr. Coote’s book.” —Law Times. 

“The present edition is in reality a new edition of two separate works combined. 
It consists of Coote’s Non-Contentious and Tristram’s Contentious Probate Practice, 
two familiar books to all probate practitioners. These two works have now been com- 
bined by Mr. Tristram, and the result is an eminently practical and useful work on 
Probate Practice of some 500 odd pages of text and 300 pages of forms.”—Law Notes. 


“ We heartily recommend the work to practitioners,”"—-Law Students’ Journal. 





Tristram’s Consistory Judgments. 
The Principal Judgments delivered in the Consistory Courts of London, 
Hereford, Ripon, and Wakefield, and in the Commissary Court of Canterbury, 
1872 to 1890. By Cuancrettor Tristram, Q.C., D.C.L. 1893. 1 Vol. 
Royal 8vo. Published at 18s., Cloth ; reduced to 8s. 6d. net, post free. 


Twiss’s (Sir T.) Doctrine of Continuous Voyages. 
As applied to Contraband of War and Blockade, contrasted with the Declaration 
of Paris of 1856. By Sir Travers Twiss, Q.C., D.C.L., &c., &c., President of 
the Bremen Conference, 1876. Read before the Association for the Reform and 
Codification of the Law of Nations at the Antwerp Conference, 1877. Price 
2s. 6d., post free. 


Tudor’s Leading Cases on Real Property, &c. 
A Selection of Leading Cases on the Law relating to Real Property, Convey- 
ancing, and the Construction of Wills and Deeds. With Notes. TuIrp 
Epition. By Owzn Davis Tupor, Esq., of the Middle Temple, Barrister-at- 
Law, Author of “A Selection of Leading Cases in Equity.” 1879. Royal 8vo. 
Price 52s, 6d. ; for Cash, with order, post free, 43s. 

“ This and the other volumes of Mr. Tudor are almost a law library in themselves 
and we are satisfied that the student would learn more law from the careful reading of 
them than he would acquire from double the time given to the elaborate treatises 
which learned professors recommend the student to peruse, with entire forgetfulness 
that time and brains are limited, and that to do what they advise would be the work of 
a life. No law library should be without this most useful book.”—Law Times. 


Underhill’s Guide to Equity. 
A Concise Guide to Modern Equity. Being a Course of Nine Lectures delivered 
at the Incorporated Law Society during the Year 1885. Revised and Enlarged. 
By A. Unperaiin, Esq., M.A., LL.D., of Lincoln’s Inn, Barrister-at-Law. 
1885. Post 8vo. Price 9s.; for Cash, with order, post free, 7s. 9d. 


Underhill’s ‘‘ Freedom of Land.” 


And What it Implies. By Arrnurn Unprruit., M.A., LL.D., of Lincoln’s 
Inn, Barrister-at-law. 1882. Stconp Eprrion. Price ls, net. 
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Underhill’s Settled Land Acts. 


The Settled Land Acts, 1882 and 1884, and the Rules of 1882, with an Intro- 
duction and Notes, and Concise Precedents of Conveyancing and Chancery 
Documents. Seconp Epitton. By A. Unprruiin, Esq., M.A., LL.D., of 
Lincoln’s Inn, Barrister-at-Law. Assisted by R. H. Deanz, Esq., B.A., of 
Lincoln’s Inn, Barrister-at-Law. 1884. Post 8vo. Price 8s. ; for Cash, with 
order, post free, 7s. 


“It is hardly necessary for us to say that the present publication is marked by the 
careful treatment and general excellence which have distinguished Mr. Underhill’s 
work on Torts, and his other works which we have from time to time reviewed in the 
pages of this journal.”—Law Examination Journal. 

“Mr. Underhill’s treatment of the Act, therefore, is, as might have been expected, 
clear and perspicuous, The notes to the various sections of the statute are supported, 
where necessary, by references to decided cases and standard authorities. The type is 
especially good, and there is an excellent index."—7he Field, 


Underhill’s Law of Trusts and Trustees. 


A concise Manual of the Law relating to Private Trusts and Trustees. Fourra 
Eprtion. By A. Unpgrarut, Esq., M.A., LL.D., of Lincoln’s Inn, Barrister- 
at-Law. Post 8vo. 1894. Price 2ls.; for Cash, with order, post free 
17s. 6d. 

‘ Constantly necessary, not only to the professional man, but also for all those who 
may have taken upon themselves the responsibilities of a trustee.”—Justice of the Peace. 


“Framed after . . . . Mr. Pollock in his ‘ Digest of the Law of Partnership.’ 
Mr. Underhill has, in the above-named volume, performed a similar task in relation 
to the ‘Law of Trusts,’ In seventy-six articles he has summarized the principles of 
the ‘ Law of Trusts’ as distinctly and accurately as the subject will admit, and has 
supplemented the articles with illustrations,”—Zaw Journal, 


Underhill’s Law of Torts. 


A Summary of the Law of Torts, or Wrongs Independent of Contract. Sixta 
Epition. By A. Unprrurt, Esq., M.A., LL.D., of Lincoln’s Inn, Barrister- 
at-Law. Post 8vo. 1894. Price 10s. 6d. ; for Cash, with order, post free, 9s. 


“ The fact that Dr. Underhill’s work has reached a sixth edition shows that it has 
become extensively popular, and, in our opinion, deservedly so, . . . . The care 
which the writer has taken to make the book clear and interesting should be appreciated 
by the student.” —Svlicitors’ Journal. 


Mr. A. Underhill has been appointed reader in the law of real and personal 
property to the Council of Legal Education. 


Walpole’s Rubric of the Common Law. 
Being a Short Digest of the Common Law, illustrated throughout by Leading, 
Cases. By CHaRLes George Watroiy, Esq., M.A., of the Inner Temple, 
Barrister-at-Law ; Attorney-General of the Leeward Islands. SECOND EpITION. 
By Sypvey Hastinos, Esq., B.A., of the Inner Temple, Barrister-at-Law, Author 
of a “ Treatise on Torts,” “Fraud and Misrepresentation,” &c, 1891. Demy 8vo. 
Price 14s.; for Cash, with order, post free, 11s. 8d. 


“Tt reflects great credit on its author, who has produced a clear analytical digest of 
the obscure chaos of the Common Law.” —Law Journal. 

“The work appears to us to have been well done. The student, both at the Univer- 
sities and the Inna of Court, will find Mr. Walpole’s work well worthy of most attentive 
perusal ; a useful book for ready reference when doubtful on some point of common 
law.’—Law Magazine. 

“This is a praiseworthy attempt to digest the common law, and illustrate its 
principles by leading cases. We are glad to be able to say that the Rubric deserves a 
wide sale,” —Zhe Law Times, 
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Waggett on Patents. 


The Law and Practice relating to the Prolongation of the Term of Letters 
Patent for Inventions, with full Table of Cases and Synopsis of Colonial and 
Foreign Laws, &c. By J. F. Waacrrt, M.A., Oxon., of Lincoln’s Inn, Barrister- 
at-Law. 1887, Price 7s. ; for Cash, with order, post free, 6s. 


Ward’s Elections. 


Law relating to Elections, a Concise Treatise on the Law relating to Parliamen- 
tary and Municipal Elections, and the Practice thereat ; with an outline of the 

- Procedure on Election Petitions. Szconp Epition. By D. Warp, Esq., M.A., 
LL.D., of the Middle Temple, Barrister-at-Law. 1886. Demy 12mo, Price 9s. ; 
for Cash, with order, post free, 7s. 6d. 


White’s Conveyancing. 


Conveyancing and Law of Property Acts, 1888 and 1882, with the Rules, 
January, 1893, and the Solicitors’ Remuneration Act, 1881, and the General 
Order thereon, with Explanatory and Practical Notes, Cases, a full Index, and 
Precedents in Conveyancing. ReviseD Epition. By Muryon Wuirr, Esq., 
M.A., of the Inner Temple, Barrister-at-Law. Author of “ Weekly Notes Digest 
of Cases not Reported in the Law Reports, 1866—1879.” 1883. Price 8s, 6d. ; 
for Cash, with order, post free, 7s. 3d. 


Wise on Riots. 
(See page 3.) “ Bodkin’s Law relating to Riots,” &c. 


Woodman’s Bookkeeping for Solicitors. ; 
A Manual of Book-keeping for Solicitors, furnishing a Complete System of 
Accounts for Solicitors, including the Treatment of Costs and Disbursements. 
By Jounson M. Woopman, Esq., Chartered Accountant, Author of “ Book- 
keeping for Farmers and Estate Owners.” 1888. Demy 8vo. Price 6s.; for 
Cash, with order, post free, 4s, 3d. 


“The manner in which solicitors keep their accounts ia generally moulded by 
experience, and depends largely on the special circumstances of the business done. 
Valuable hints may, however, be obtained from the general science of book-keeping, 
and many of these are supplied by Mr. Woodman’s little book. He first deals with 
bills of costs, and passes on to review the battery of ledgera which he considers ought 
to be on the shelves of a solicitor’s office—namely, the cash-book, the petty cash-book, 
the journal, the bills delivered book, and the ledger. His book will be specially useful 
to beginners.’—Law Journal. 

* An excellent Manual of Book-keeping for Solicitors.”"—7he Law Timea. 

*.* All books and forms for working the system are kept in stock. 


Woolrych’s Metropolis Local Management Acts. 

The Metropolis Local Management Acts, to which is added an Appendix oon- 
taining other Statutes relating to the Powers and Duties of the Metropolitan 

. Board of Works, Vestries, and District Boards of the Metropolis, with Table 
of Cases, Notes, and Index. By EpmMunp Humpurey Woourycg, Esq. (late one 
of the Metropolitan Police Magistrates), THIRD EDITION. 1888. Dany 8vo. 
By LionEn Goopricu, Esq., Barrister-at-Law, of the Inner Temple. Price 21s. ; 
for Cash, with order, post free, 17s. 8d. 


Note. 

The principles of the law are in no case affected by the Local Government Act, 
1888, but only the constitution of the executive body. , Whilst the Act abolishes the 
Metropolitan Board of Works, and substitutes for it a County Council for the cae 
of rondo it leaves the Vestries and District Boards, as at presént constituted, 
untonched. 
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the justices’ rade mecum,.’—Law Times. 

“Its almost universal adoption leaves no doubt as to its practical efficiency . . . 
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brevity with clearness."—LZaw Journal. 


Magisterial Cases. | 
As reported in the “Justice of the Peace.” Edited by 8S. G. Lusaineton, M.A, 
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For full particulars, see foregoing catalogue (p. 5). 
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Dowling. Royal 8vo. oot 

— (New Series). Royal avo. di 

and Lowndes. Royal 8vo. ... 
Saunders and Cole. Royal 8vo. re 
Lowndes, Maxwell, and Pollock. Royal Byo... 
and Maxwell. Royal 8vo. : 











Common Pleas. 


Benloe and Dalison. Folio ... sa 
Anderson. Folio 

Brownlow and Goldesborough. "do. . 

Saville. Folio ... Big aut ner su 


1689 
1664 
1675 
1688 
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1824 
1825 
1826 to 1830 
1830 to 1882 
1832 to 1834 
1834 to 1836 
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Common Pleas—(continued). 

Period. Last Biit. 
1612 to 1639 Hutton. Folio ... vie ve aes 1682 
1613 to 1621 Bridgman (Sir J.). Folio wee ose 1859 
1621 to 1625 Winch. Folio ... .. we: lags «6 eee ODT 
1626 to 1682 Littleton. Folio ae ee 6, SSS 
1627 to 1632 Hetley. Folio ... ... » 1657 
1660 to 1667 Bridgman (Sir eats Royal gvo..,. a » 1823 

" 1664 to 1676 Carter. Folio... “ «ae =~ «1888 
1665 to 1674 Vaughan. Folio...  ... 64. ace wee ~Ss«2:'706 
1682 to 1704 Lutwyche. Folio was ww. 1704 

— — Lutwyche, translated by N elson. Folio w. 1718 
1706 to 1747 Cooke. 8vo. 4.0 use eee «2872 
1737 to 1760 Willies. 8vo. ... sa rc sis 1800 
1788 to 1796 Blackstone (H.). Royal By0. es es sco |S BT 
1796 to 1807 Bosanquet and Fuller. Royal 8vo. ... ... 1826 
1808 to 1819 Taunton. Royal 8vo, .., eee ne 
1819 to 1822 Broderip and Bingham. Royal Byo. si 
1822 to 1834 Bingham. Royal 8vo. .. as 
1834 to 1840 New Cases. Royal 80, se 
1840 to 1844 Manning and Granger. Royal 8vo. ... .., 
1845 to 1856 Common Bench. Royal 8vo. .. ss se 

= ee Index to. Royal Bvo.. Be ee 
1856 to 1865 -——--— New Series. Royal 8vo.... es 
1866 to 1868 Harrison and Rutherford. Royal 8vo. ais aes 
1814 to 1816 Marshall. Royal 8vo. aia i eg 
1817 to 1827 F Eo Royal 8vo. _... ee. se 
1828 to 1831 © | Moore and Payne. Royal 8vo.... sits 
1831 to 1884 = } Moore and Scott. Royal 8vo.... .., 
1834 to 1840 6 | Scott. Royal 8vo. is. 
1840 to 1845 | __— New Reports. Royal 8vo. 

Exchequer. 
1220 to 1623 Jenkins. Folio... ... wae sus ae 1777 
1605 to 1612 Lane. Folio... wee one eis ose 1657 
1655 to 1669 Hardres. 8vo. ... sats ‘on et ies 1792 
1713 to 1742 Bunbury. 8vo. ... mee feu ce or 1793 
1743 to 1767 Parker. 8vo. ... is rc us at 1791 
1792 to 1797. Anstruther. Royal 8vo. as us asi 1817 
1801 Forest. Royal 8vo. ies ies ae a’ 5s 

1810 to 1811 Wightwick. Royal 8vo. : 
1814 to 1824 Price. Royal 8vo. 


McCleland. Royal 8vo... 

and Younge. ‘Royal Cee 
Younge and Jervis. Royal 8vo. .... 
Crompton and Jervis. Royal 8vo, 
——-——- and Meeson. Royal 8vo, - 
—————— and Roscoe. Royal Sve. 
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Chronological List of English Law Reports. 4t 
Exchequer—(continued). No, of 
Period. Last Hdit, Vols. 
1886 to 1847 Meeson and Welsby. Royal 8vo.  ... si ier AF 
1847 to 1856 heuer Reports (W oleh; aint and 
Gordon). Royal 8vo... ea ais ae dt 
1856 to 1861 Hurlstone and Norman. ‘Royal 80. . ; a 7 
1862 to 1865 Hurlstone and Coltman. Royal 8vo.. ‘a ‘i 4 
1830 to 1835 alae e Ree. Saki. . ZA al we «CO 
1836 Tyrrwhitt and Granger. Royal 8yo. “a w od 
Exchequer, Equity. 
1817 Wilson. Royal 8vo. 1 Part. 
1817 to 1819 Daniell. Royal Bvo. 1.0 use uue tee au ‘< 1 
1830 to 1832 Younge. Royal 8vo. 1.0 1. ues ane si so 
1838 to 1841 Younge and Collyer. Royal 8vo. ... 4. wed w ~=64 
Nisi Prius. 
1688 to 1693 Lilly—Assize. Folio ... aa a | 
1790 to 1812 Peake. Royal 8vo. te 1820—29 ... 2 
1793 to 1807 Espinasse. Royal 8vo. ... 9... ase 6 
1808 to 1816 Campbell. Royal 8vo. ... 4 
1815 to 1822 Starkie. Royal 8vo. ... .. 2 
And Vol. IIL, Part 1. 
1822 to 1823 Dowling and Ryland, 1 Part. Royal 8vo. 
1823 to 1841 Carrington and Payne. Royal 8vo. ... ... ag ae. OS 
1840 to 1842 Carrington and Marshman. Royal 8vo._... ee sa 
1848 to 1850 Carrington and Kirwan. Roval 8vo.... 2 
And Parts 1 and 2, Vol. III. 
1858 to 1867 Foster and Finlason. Royal 8vo. 4 
1815 to 1817 _, -Holt. Royal 8vo. ... 1 
1818 to 1820 & |Gow. Royal 8vo. 1 
1823 to 1826 Ryan and Moody. Royal 8vo. 1 
1827 to 1830 3 Moody and Malkin. Royal 8vo. ... 1 
1831 to 1844 © Moody and Robinson. Royal 8vo. 2 
Ecclesiastical. 
1752 to 1758 Lee. Royal 8vo.... a we ee 18BB wa 
1789 to 1821 Hagyard (Consistory). Royal Bvo. wee 18RZ, 2 
1809 to 1821 Phillimore. Royal 8vo. or re we 8 
1822 to 1826 Addams. Royal 8vo. ... wee vee we 8 
And Part 1, Vol. 1. 
1827 to 1833 Haggard. Royal 8vo. ... ete ae 
And Parts 1 and 2, Vol. IV. 
1834 to 1844 Curteis, Royal 8vo. ... 3 
1841 to 1850 Notes of Cases in the Reclesiaatical and 
Maritime Courts. 8vo. ae | ek 7 
1844 to 1851 Robertson. Royal 8vo... ” one ase i 
And Parts 1, 2, aia 3, Vol. IL 
1853 to 1855 Spinks (Ecclesiastical and Adina) es 8vo, . 2 
1865 to 1857 Deane & Swabey. Royal 8vo.... + vee OL 
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Period. 
1858 to 1865 
1859 to 1860 


1776 to 1779 
-1799 to 1808 
1808 to 1810 
1811 to 1822 
1822 to 1837 
1838 to 1852 
1853 to 1855 
1854 to 1855 
1858 to 1859 
1860 to 1863 
1864 to 1865 


1870 to 1895 


1810 to 1816 
1816 to 1820 
1821 to 1828 
1826 to 1830 
1830 to 1832 
1832 to 1833 
1832 to 1835 
1833 to 1838 
1836 to 1839 
1838 to 1840 
1840 to 1844 
1845 to 1848 
1849 to 1852 
1848 to 1855 
1856 to 1859 
1859 to 1860 
1862 to 1865 
1884 to-1893 
1894 to 1895 


1835 to 1855 


1855 to-1881 
1881 to 1894 


Chronological List of English Law Reports. 


Probate and Divorce. 


Last Edit. 


Swabey and Tristram. Royal 8vo. 
Searle and Smith. Parts 1 and 2. 


eee 

Marr.ott. 8vo. ... a 

Robinson (C.) Royal Byo. 

Edwards, Royal 8vo. 

Dodson. Royal 8vo. 

Haggard. Royal 8vo. ... 

Robinson (W.) Royal 8vo. _... sis 

Spinks’ Admiralty and Ecclesiastical Cases sie 

Spinks’ Prize Cases ies 

Swabey. Royal 8vo. 

Lushington. Royal 8vo. re ss 

Browning and Lushington. Royal 8vo. 

Maritime Law Cases (Aspinall). Royal 8vo.... 
(In course of publication.) 


Bankruptcy. 
Rose. Royal 8vo. a> ah Sis 
Buck. Royal 8vo. Sic, . ale - wads 
Glyn and Jameson. Royal 8vo. 


Montagu and M’Arthur. 
Montagu. Royal 8vo. ... ... 
Montagu and Bligh. Royal 8vo. 
Deacon and Chitty. Royal 8vo. 
Montagu and Ayrton. Royal 8vo, 
Deacon. Royal 8vo._... 
Montagu and Chitty. Royal Bvo. 
Montagu, Deacon, and De Gex. 
De Gex. Royal 8vo. % 


Royal 8vo.... 


Royal 8vo.... 
Fonblanque. 8vo. sf 

De Gex, Macnaghten, dnd Gerda: Pats 1 ” 9. 
De Gex and Jones. Royal 8vo. si 
De Gex, Fisher, and Jones, Part 1. Royal Byo. 
De Gex, Jones, and Smith. Royal 8vo. 
Morrell. Royal 8vo. 


Manson. Bankruptcy and Companies Winding 
Up (in course of publication). Royal 8vo... 


Railway and Canal Cases. 
Nicholl, Hare, Carrow, Oliver, Bevan, and 
Lefroy. Royal 8vo. 


Neville and Macnamara. Royal yo." “4 
Browne ond Macnamara. Royal Bvo... 


(Vol. I x. in course of rablicatinny ) 


No. of 
Vols, 
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Engligh and American Law Reports Supplied. 


Period, 
1895 to 1896 


1889 to 189] 


1828 to 1829 
1829 to 1830 


1624 
1774 to 1776 
1776 to 1777 
1782 
1785 to 1787 
1802 to 1806 
1819 
1832 
1833 
1834 to 1835 
1835 to 1839 
1842 
1843 to 1846 
1847 to 1856 
1856 to 1858 
1859 to 1865 
1869 to 1893 


1843 to 1853 
1854 to 1862 
1863 to 1867 
1868 to 1878 
1879 to 1885 
1886 to 1895 


1896. 


1837 to 1896 


1844 to 1851 


Chronological List of English Law Reports, 
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Commercial Cases. 


Reports in the Commercial Court. Demy 8vo. 
(In course of publication, see page 6.) 


Companies’ Cases. 
Megone. 870. ... oss 


Mercantile Cases. 
Danson and Lloyd. Royal 8vo. 
Lloyd and Welsby. Royal 8vo. 


Election Cases. 
Glanville. 8vo. .. 
Douglas, 8vo. 
Fraser, 8vo.  ... 
Philipps. 12mo.... 
Luder. 8vo. ... 
Peckwell. 8vo. ... he 
Corbett and Daniell. 8vo. 
Cockburn and Rowe. 8vo. 
Perry and Knapp. 8vo.' 
Knapp and Ombler. 8vo, 0.00 ue ae 
Falconer and Fitzherbert. 8vo. sts 
Barron and Austin. 8vo. ie 
Barron and Arnold. 8vo. eat 
Power, Rodwell, and Dew. 12mo. 
Wolferstan and Dew. 12mo. ... 
Wolferstan and Bristow. 12mo. ag on 
O’Malley and Hardcastle (Election Petitions) 
(Vol. V. in course of publication.) 


Registration Cases. 


Lutwyche. Royal 8vo....  ... 

Keane and Grant. Royal 8vo.... i 
Hopwood and Philbrick. Royal 8vo.... 
Hopwood and Coltman. Royal 8vo. ... 
Coltman. Royal 8vo. BS: Aes 

Fox and Smith. Royal 8vo. ... 000 6. wee 
Smith (C. Lacy) (in course of publication). 


Magistrates’ Cases. 


Magisterial Cases. Demy 4to. 
(In course of publication, see page 18.) 
The Justice of the Peace. Demy 4to. .. 
(In course of publication. See p. 13.) 
Carrow, Hamerton, and Allen (New Sessions 
Cases), and Parts 1 to 4, Vol. IV. Royal 8vo. 


Last Edit. 


48 


No. of 
Vols. 
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_ Crown Cases. No, at 

Period. ; Last Bait. ola, 
1743 to 1761 Foster. Royal 8vo. ...0 04. aes ese SS «s809 1 

1730 to 1815 Leach. Royal 8va 9.40 ane nee eee = 181 2 
1799 to 1823 Russell and Ryan. Royal 8vo. aan as “we if 
1822 to 1888 Lewin’s Crown Cases on the Northern Circuit. “Imo. ate 2 
1824 to 1844 Moody. Royal 8vo, 1... 6.5 tee oe 2 
1844 to 1852 Denison. Royal8vo .. .. 2 
1852 to 1856 Dearsly. Royal 8vo. 1... 60. eee ae es san | A 
1856 to 1858 Dearsly and Bell. Royal 8vo... guy. sas ee wa Od 
1858 to 1860 Bell. Royal 8vo. a ; : 1 
1861 to 1865 Leigh and Cave. Royal 8vo. ... on a “a 
1843 to 1895 Cox’s Criminal Law Cases. Royal vo. ie 3s ee SUE 

(Vol. XVIII. in course of publication.) 

1848 to 1851 Temple and Mew’s Criminal Appeal Cases. 8vyo. a c- - 2 
1884 to 1895 Central Criminal Court Cases. 8vo. ... avs ice 221 


(Vol. CXXIT. in course of publication.) 


Reports in all the Courts. 
1865 to 1875 The Law Reports (from Mich. Term, 1865), Royal 8vo.... w §=94 
1876 to 1896 —— New Series, Royal 8yo,... ae ww. 166 
1866 to 1896 Weekly Notes. 4to, 1... 9.00 san ae ai vw = 








1823 to 1831 Law Journal. 4t0. 9 1. uen ae as es o» § 
1832 to 1896 ———_———_ NewSeries, 4to. ae. he ss 65 
1837 to 1896 The Justice of the Peace. Demy 4to..., as = 60 
"1859 to 1896 Law Times Reports. Royal 8vo, 1... ss sa = 
1884 to 1896 The Times Law Reports. 410... 6. une vee wv Ll 
1853 to 1896 Weekly Reporter. Imp. 8vo. ... 9 a. ons ve wv = 48 
1785 to 1824 The Revised Reports (now publishing) sae wv. (24 


*,* The continuations of all the above Series will be supplied on 
the day of publication by Messrs. BurrerwortH & Co.) 


TO PROOURE GN0D COPIES AND THE BEST EDITIONS OF THE REPORTS NAMED IN THE ABOVE LIST 
AT THE LOWEST MARKET PRICE, ORDERS SHOULD BE SENT DIREOT TO 


BUTTERWORTH & Co, 
7, FLEET STREET, LONDON, E.C. 
Telegraphic Address :—"BUTTER WORT, LONDON.” 


The Law Reports, Law Journal, Law 
Reports, bound in Calf, Half-calf, or 


¢ 
Binding executed + 7 








English, Irish, Scotch and pe aw Reports Supplied. 


The Law and Practice nfranchisements and Commutations, as well by the Common. 
Law astinder the Copyhold Act. 1894, and other Acts, with Practical Directions: 
togetigt with the Copyhold Act, 1894, fully.Annotated; and an Appondix of Forms, 
Precedents, and Statutes. Second Edition. By ARcnipatD Brown, of the Middlo- 
Temple, Eaq., Barrister-at-Law. 1895. Post 8vo. Price 16s.; for Cash with order, 
post free, 138. 6d. A 


Fisher's Law of Mortgage. | 
The Law of Mortgage and other Securities upon Property. By W. R. FIsuer, 
Esq., Barrister-at-Law. Fifth Edition. By A. Unprruiiy, Esq., M.A., LL.D., 
Reader in the Law of Real and Personal Property. (In preparation.) 


Oke’s Magisterial Synopsis. 

- A Practical Guide for Magistrates, their Clerks, Solicitors, and Constables; comprising: 
Summary Convictions and Indictable Offences, with their Penalties, Punishments, Pro- 
cedure, &c., alphabetically and tabularly arranged ; with a Copious Index. Fourteenth 
Edition. By H. L. Srepmen, Esq., Barrister-at-Law. In2vols. 8vo. 1893. Price 58s. 
cloth; for Cash with order, post free, 47s. 6d. 


Oke’s Magisterial Formulist. 


- Being a complete Collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their Clerks, Solicitors. 
and Constables. Seventh Kdition. By H. L. SterHen, Esq., Barrister-at-Law. 8Vvo. 
1893. Price 35s. cloth; for Cash with order, post free, 28s. 8d. 


De Colyar’s Law of Guarantees. 
A Treatise on the Law of Guarantees and of Principal and Surety. Second Edition. By 
Henry A. DE Cotyar, Esq., of the Middle Temple, Barrister-at-Law. 1885. Demy 
8vo. Price 16s.; for Cash with order, post free, 13s. 6d. 


Lumley’s Public Health. 


With very Extensive Additions, including all Statutes relating to Public Health to the 
present time. and Notes containing all Cases to date of Publication, Index, &e. Fourth 
Edit, By ALEXANDER Macmorray, Esq., Q.C., M.A., of the Middle Temple, Barrister- 
at-Law, and S. G. Lusnrneron, Esq., M.A., B.C.L., of the Inner Temple, Barrister- 
at-Law. 1896. In2 VoJs. Price 67s. 6d.; for Cash with order, post free, 55s. 3d. 

“Tt appears to us to be, without question, the most complete work relating to the subject with which. 

it deals.’’— Lancet. 
‘This work has been carried to the highest pitch of excellence.’’—Justice of the Peace, 


Browne & Allan’s Law of Compensation, 
Being a Collection of the Public General Acts relating to Compulsory Purchase of 
and Interference with Land, with Notes of all the Cases thereon, and an Appendix of 
Reports, Forms, and of the Statutory Provisions specially applicable to London. By 
J. 4 BaLrour Browne, Esq., Q.C., of the Middle Temple, and Cnartrs BE. ALLAN, 
Esq.. M.A., LL.B., of the Inner Temple, Barrister-at-Law. 1896. Price 27s. 6d. ; 
for Cash with order, post free, 228. 9d. 


Dowell’s Income Tax Laws. 
At present in force in the United Kingdom, with Practical Notes, Appendices, and a 
Copious Index. Fourth Edition. By StErHEN DowELL, Esq., M.A., of Lincoln’s Inn, 
Assistant Solicitor of Inland Revenue. 1895. Price 12s. Gd. ; for Cash with order, 
post free, 10s. 6d. 


Dowell’s House-Tax Laws. 
The Acts relating to the Tax on Inhabited Dwelling-houses, with references to the 
Decisions on the Subject. By SrepHEN DowrELu, Hsq., M.A., of Lincoln’s Inn, 
Assistant Solicitor of Injand Revenue. 1 vol. Demy 8vo. 1893. Price 5s. cloth. ; for 
Cash with order, post free, 4%. 32. : 


Law of Gas, Water, & Electric Lighting. 
Michael and; Will’s Law. of. Gas, Water, and Blectric Lighting. Fourth Edition. 
Re-written and .brought down to date by J. Surzess Writ, Esq., Q.C. Royal 8vo. 
1894. Price 32s., cloth; for Cash with order, post free, 26s. 6d. 


Municipal Corporations. . ; 
Arnold’s Law of Municipal Corporations. A Treatise on the Law relating to Municipal 
Corporations in En land and ales. By the late THomas James ARNOLD, of Lincoln’s 
Inn, one of the Metropolitan Police istrates. Fourth Edition; by W. W. Mao- 
KENZIE, Esq., M.A., Barrister-at-Law, and Sir SamvEL GzorcE Jounson, Town Clerk 
and Clerk of the Peace of the Town and County of the Town of Nottingham. 1894. 
Price 37s. 6d. ; for Cash with Order, post free, 30s. 8d. 


Brown's gehen en : 


